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State  of  South  Dakota. 


Bennett  v.  Dari^ing  et  al. 

Under  Ck>mp.  Laws,  {  5449,  providing  that  an  action  may  be  brought 
against  any  person  claiming  an  interest  in  real  estate  adverse  to 
plaintiff,  a  complaint  in  a  suit  to  quiet  title  is  sufficient  to  state  a 
cause  of  action  which  alleges  that  plaintiff  is  the  owner  and  in 
possession  under  a  tax  deed,  and  which  sets  out  the  proceedings  cul- 
minating in  the  tax  sale,  and  alleges  that  the  defendants  claim  title 
though  conveyances  and  mortgages  from  prior  owners,  but  that  plain- 
tiff's title  is  superior  thereto. 

Where  the  objection  in  a  suit  to  quiet  title  that  the  tax  deed  on  which 
plaintiff  relies  is  invalid  on  its  face  is  presented  by  an  objection  to 
its  introduction  in  evidence,  it  may  be  considered  on  appeal,  though 
the  appeal  is  from  the  judgment  alone»  and  the  evidence  is  not  in  the 
record. 

Separate  parcels  of  land  sold  for  taxes  to  the  same  person  may  be  in- 
cluded in  the  same  deed,  either  at  common  law,  or  under  Laws  1891, 
Chap.  14,  §  110,  expressly  authorizing  such  practice. 
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Bennett  v.  Darling  et  al 


Argument  of  Counsel.  [15  S.  D. 


4.  The  inclusion  of  several  separate  tracts  of  land  sold  for  taxes  to  the 
same  person  in  one  deed  does  not  raise  a  presumption  that  the  land 
was  sold  in  gross,  instead  of  in  separate  parcels. 

6.  Where  the  complaint  in  an  action  to  quiet  title  hy  a  taxpayer  alleges 
the  proceedings  leading  to  the  tax  sale,  and  the  defendants  deny  all 
allegations  concerning  the  assessment  of  taxes,  on  information  and 
belief,  the  pleadings  put  the  validity  of  the  assessment  in  issue, 
and  authorize  a  reference  to  determine  the  taxes  properly  charge- 
able against  the  land. 

6.  The  defendants  in  a  suit  to  quiet  a  tax  title  who  are  defeated  cannot 
complain  of  the  action  of  the  court  in  giving  them  an  opportunity  to 
secure  the  cancellation  of  the  tax  deed  by  paying  the  taxes,  interest, 
and  costs. 

(Opinion  filed  June  12,  1901.) 

Appeal  from  circuit  court,  Hughes  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

'  Action  by  Cassius  C.  Bennett  against  Charles  W.  Darling  and 
others  to  quiet  a  tax  title.  From  a  judgment  in  favor  of  plaintiff, 
certain  defendants  appeal.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

/.  £.  Robinson,  for  appellant. 

All  essential  steps  leading  up  to  a  valid  tax  must  be  alleged  and 
proven  by  the  party  seeking  to  enforce  the  tax.  Comp.  Laws,  Sec 
1643 ;  O'Neil  V.  Tyler,  3  N.  Dak.  47,  61 ;  Swenson  v.  Greenland, 
4  N.  Dak.  532 ;    Salmer  v.  Lathrop,  10  S.  D.  216,  227. 

The  tax  deed  is  void  on  its  face,  because  it  embraces  several 
distinct  lots,  purporting  to  have  been  sold  en  masse  for  a  g^ss  con- 
sideration. Salmer  v.  Lathrop,  10  S.  D.  216,  225.  Such  sales 
are  clearly  and  unquestionably  void.  O'Neil  v.  Tyler,  3  N.  D.  47, 
52;  Power  V.  Larabee,  2  N.  D.  141,  148;  First  National  Bank  v. 
Roberts,  79,  N.  W.  Rep.  1050;  Black  on  Tax  Titles,  Sec.  123; 
Cooley  on  Taxatation,  (2nd.  Ed.)  493,  494. 
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Bennett  v.  Darling  et  at. 


June,  1901.1  Opinion  of  the  Courfc— Fuller,  P.  J. 


A  tax  deed  loses  its  character  as  evidence  when  it  is  shown  that 
in  any  essential  particular  the  proceedings  on  which  it  depends  were 
irregular.  Lacy  v.  Davis,  4  Mich.  140-157;  Case  v.  Dean,  16 
Mich,  12,  34,  37;  Ambers  v.  Rogers,  9  Mich.  332;  Raybum  v. 
Kuhl,  10  Iowa  92;  Cooper  v.  Shepardson,  51  Cal.  299;  Bidleman 
V.  Brook,  28  Cal.  75 ;  Thompson  v.  Ware,  43  Iowa  453 ;  Butler  v. 
Delano,  42  Iowa  350;  Williams  v.  Kirkland,  13  Wall.  306;  French 
v.  Edwards,  13  Wall.  514;  Blackwell  on  Tax  Titles,  83.  Note  D.; 
2  Desty  on  Taxation,  961,  969;  Johnson  v.  Elwood,  53  N.  Y.  431 ; 
Grosbeck  v.  Sealy,  13  Mich.  414. 

Dillon  &  Sutherland,  for  respondent. 

Objection  made  at  the  trial  that  the  pleading  does  not  state 
facts  sufficient,  etc.,  is  not  favored,  and  the  presumption  in  such  a 
case  is  in  favor  of  the  pleading.  Anderson  v.  Alseth,  6  5.  D.  566; 
Johnson  v.  Bumside,  3  S.  D.  230. 

It  was  the  duty  of  the  court  to  determine  the  amount  of  taxes 
against  the  premises  in  question,  whenever  "any  action  or  proceeding 
shall  be  commenced  and  maintained  before  any  court  *  *  *  to 
recover  the  possession  or  title  of  any  property,  real  or  personal,  sold 
for  taxes,  or  to  invalidate  or  cancel  any  deed  or  grant  thereof  for 
taxes  *  *  *  the  true  and  just  amount  of  taxes  due  upon  such 
property  or  by  such  person,  must  be  rendered  and  given  therefor 
against  the  taxpayer.  Session  Laws  1893,  Ch.  160,  Sec.  i ;  Clark 
V.  Darlington,  1 1  S.  D.,  418,  78  N.  W.  Q97 ;  Salmer  v.  Lathrop  et  al. 
10  S.  D.  216;    Charlton  v.  Kelly,  24  Colo.  173,  277. 

When  inadmissable  evidence  is  received  in  an  action  tried  before 
the  court  alone,  it  will  be  presumed  on  appeal  that  the  court  did  not 
consider  it  in  making  l)is  findings  of  fact."  Syll.  Bowman  v. 
Sedgwick,  la.,  82  N.  W.  491. 

Fuller,  P.  J.    That  the  amended  complaint  in  this  action  to 
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quiet  the  title  and  determine  adverse  claims  to  numerous  lots  in 
the  city  of  Pierre  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  the  first  point  urged  on  appeal  by  the  defendants  Darling 
and  Kilner  from  a  judgment  granting  plaintiff  the  relief  prayed  for. 
This  complaint  in  which  the  separate  and  distinct  lots  are  fully 
described,  states  that  plaintiff  is  the  owner  thereof,  and  in  posses- 
sion under  a  tax  deed  duly  executed  according  to  the  requirements 
of  the  statute ;  and  all  the  essential  preliminary  steps  pertaining  to 
a  valid  assessment  and  alienation  for  delinquent  taxes  are  expressly 
averred,  and  compliance  therewith  alleged.  After  setting  forth  the 
claims  of  the  defendants,  respectively,  it  is  further  stated  "that  each 
and  all  of  said  defendants  claim  some  interest  in  said  lots  by  reason 
of  certain  alleged  conveyances  to  them  by  the  original  owners  there- 
of, and  by  virtue  of  certain  mortgages  or  liens  of  other  kinds;  that 
all  such  claims  of  said  defendants,  if  any  exist,  are  junior  to  that 
of  the  plaintiff;  that  plaintiff's  title  is  prior  and  superior  to  any 
and  all  claims  or  rights  of  each  and  all  of  said  defendants.  Where- 
fore the  plaintiff  asks  that  the  rights  of  this  plaintiff  and  of  each 
and  all  of  said  defendants  be  determined,  and  that  the  plaintiff  have 
judgment  against  each  and  all  of  said  defendants,  and  that  the  plain- 
tiff's title  be  adjudged  valid  and  superior  to  any  and  all  claims  or 
rights  of  each  and  all  of  said  defendants,  and  that  all  of  said  records 
of  mortgages,  certificates  of  sale,  and  evidences  of  sales,  and  deeds 
under  said  sales,  and  all  records  concerning  said  sales  and  said 
liens,  are  clouds  upon  the  title  of  the  plaintiff,  and  should  be  re- 
moved and  canceled  of  record,  and  for  all  other  and  further  relief 
that  may  be  proper  and  for  costs.  The  complaint  being  amply 
sufficient  to  state  a  cause  of  action  under  Section  5449  of  the  Com- 
piled Laws,  the  contention  of  counsel  is  not  sustainable.  Frum  v. 
Weaver,  13  S.  D.  457,  82  N.  W.  579;  Campbell  v.  Trust  Co.  (decid- 
ed at  this  term)  14  S.  D.,  85  M.  W.  1015. 
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In  support  of  their  second  assignment  of  error,  appellants 
contend  that  respondent's  tax  deed  offered  in  evidence  is  void  upon 
its  face  "for  the  reason  that  it  shows  that  all  the  lands  and  lots  de- 
scribed in  the  complaint  and  in  said  tax  deed  were  sold  in  gross  or 
in  lump  for  the  sum  therein  specified,  and  that  the  same  were  not 
sold  in  separate  tracts  or  parcels."  Although  the  appeal  is  from  the 
judgment  alone,  and  the  findings  of  fact  and  conclusions  of  law  are 
not  in  the  abstract,  the  right  to  have  the  foregoing  point  considered, 
as  an  error  of  law  occurring  at  the  trial,  is  preserved  by  a  proper 
objection  and  exception  to  the  introduction  of  the  deed  in  evidence. 
A  careful  examination  of  such  instrument  fails  to  disclose  anything 
to  indicate  that  the  different  lots  therein  described  were  sold  togeth- 
er for  a  gross  sum,  instead  of  being  sold  in  separate  tracts  or  parcels, 
and  the  deed  is  not  rendered  void  by  the  mere  fact  that  the  property 
described  in  the  various  certificates  was  included  in  such  conveyance. 
In  the  absence  of  any  authorizing  statute,  when  separate  parcels  or 
tracts  of  land  are  sold  to  the  same  person  there  is  no  objection  to 
uniting  them  in  one  tax  deed,  and  such  joinder  raises  no  presump- 
tion that  they  were  sold  in  gross.  Towle  v.  Holt,  14  Neb.  221,  15 
N.  W.  203;  Waddington  v.  Dickson  (Colo.  Sup.)  29  Pac.  iyy; 
Silliman  v.  Frye,  i  Oilman,  665;    Black  Tax  Titles,  401. 

As  Section  no.  Chap.  14,  Laws  1891,  expressly  provides  that 
"any  number  of  parcels  of  land  may  be,  if  bought  by  one  person, 
included  in  one  deed  or  certificate,"  as  may  be  desired  by  the  pur- 
chaser, and  a  sale  in  bulk  is  not  shown  by  evidence  properly  before 
us,  there  is  not  the  slightest  merit  in  the  third  assignment  of  error, 
in  which  it  is  stated  that  the  deed  is  void  because  it  appears  there- 
from that  certain  of  the  lots  were  sold  to  the  same  purchaser  in  bulk, 
for  a  specified  sum. 

The  fourth  and  fifth  assignments  of  error  are  as  follows :    "De- 
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fendants  aver  that  the  court  erred  in  making  an  order  referring 
this  case  to  Clarence  A.  Bartlett  to  compute  the  amoimt  of  taxes 
chargeable  against  each  tract  of  land,  for  the  reason  that  the  case 
had  been  finally  submitted  to  the  court,  and  for  the  reason  that  the 
pleadings  do  not  put  in  issue  any  question  pertaining  to  the  validity 
or  the  amount  of  the  taxes,  and  that  under  the  pleadings  in  this 
case  the  only  question  before  the  court  for  determination  was  as 
to  whether  or  not  the  tax  deed  mentioned  in  the  complaint  was  valid. 
The  court  erred  in  ordering  judgment  for  the  payment  of  taxes 
as  set  forth  in  the  judgment,  for  the  reason  that  in  this  case  there 
is  no  evidence  whatever  showing  or  tending  to  show  that  said  prop- 
erty was  legally  assessed  for  taxation,  or  that  any  taxes  were  le- 
gally levied  against  it,  and,  on  the  contrary,  the  evidence  submitted 
by  defendants  shows  affirmatively  that  in  the  year  1890  no  taxes 
were  lawfully  levied  or  charged  against  any  of  said  property,  and 
that  in  that  year  the  tax  levy  was  wholly  void."  Whether  the  order  of 
reference,  requiring  Mr.  Bartlett  to  ascertain,  as  a  matter  of  fact, 
from  the  tax  books  in  the  treasurer's  office,  the  actual  amount  of 
taxes  assessed  against  the  property  in  dispute  for  the  year  1890, 
and  the  amount  paid  for  subsequent  years,  was  made  after  the  evi- 
dence .and  argument  was  closed,  does  not  affirmatively  appear  from 
the  abstract,  and  the  following  objection  fails  to  present  the  ques- 
tion for  review:  "Now  come  said  defendants,  and  object  to  the 
order  of  reference  herein,  and  object  to  the  taking  of  any  evidence 
or  the  computation  of  any  taxes  under  said  order,  for  reasons  as 
follows :  ( I )  That  under  the  pleadings  in  this  action  and  the  pro- 
ceedings herein  the  said  order  of  reference  should  not  have  been 
made.  The  pleadings  do  not  put  in  issue  any  question  pertaining 
to  the  validity  or  the  amount  of  the  taxes,  and  no  evidence  has 
been  offered  or  submitted  to  show  the  validity  or  the  amoimt  of  the 
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taxes.  The  case  involves  only  the  validity  of  the  tax  deed  mentioned 
in  the  complaint.  (2)  That  the  computation  of  taxes  must  be  im- 
material and  useless,  because  that,  under  the  pleadings  and  evidence 
herein,  no  valid  judgment  can  be  rendered  for  the  recovery  of  any 
taxes."  The  answer  of  appellants,  after  expressly  denying  that 
respondent  is  the  owner  or  in  possession  of  the  property,  concludes 
as  follows :  "And,  further  answering  the  complaint,  said  defendants 
on  information  and  belief  deny  each  and  every  allegation  thereof, 
concerning  the  assessment  of  said  lands  for  taxes  and  the  sale  of 
the  same  for  taxes,  and  aver  that,  in  all  matters  pertaining  to  the  al- 
leged assessment  for  taxation  and  the  sale  of  said  lands  for  taxes, 
there  was  no  compliance  with  any  of  the  provisions  of  law.  Where- 
fore the  said  defendants  demand  judgment  that  the  tax  deed  men- 
tioned in  the  complaint  be  canceled  and  annulled  and  declared  and 
adjudged  to  be  void,  and  that  the  plaintiff  be  barred  from  any  title 
or  interest  in  or  to  any  of  said  lands,  and  that  the  title  of  the  defend- 
ants be  quieted  and  confirmed."  Clearly,  the  objection  that  the 
pleadings  do  not  put  in  issue  any  question  pertaining  to  the  validity 
or  amotmt  of  taxes  is  not  tenable.  Section  1643  ^^  ^^^  Compiled 
Laws,  as  amended  by  Chapter  160,  Laws  1893,  provides  that  "when- 
ver  any  action  *  *  *  to  recover  the  possession  or  title  of  any 
property,  real  or  personal,  sold  for  taxes,  or  to  invalidate  or  cancel 
any  deed  or  grant  thereof  for  taxes,  *  *  *  the  true  and  just 
amount  of  taxes  due  upon  such  property  or  by  such  person  must  be 
ascertained  and  judgment  must  be  rendered  and  given  therefor 
against  the  taxpayer,  and  the  court  may,  if  in  its  opinion  the  assess- 
ment or  any  subsequent  proceeding  has  been  rendered  void  or  void- 
able by  the  omission  or  commissionof  any  act  required  or  prohib- 
ited, order  a  reassessment  of  such  property  to  be  made  by  the  proper 
officer,  acting  at  the  time  of  making  of  such  order  and  the  taking 
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by  the  proper  officer  then  acting  of  all  such  steps  subsequent  to  as- 
sessment as  shall  be  necessary  to  amend  such  assessment  and  levy, 
to  the  end  that  the  whole  matter  may  be  adjudicated  in  the  one  ac- 
tion or  proceeding  and  the  proper  proportion  or  ratio  of  tax  be  paid 
by  the  property  owner."  That  appellants,  notwithstanding  their 
failure  to  defeat  the  tax  deed,  were  given  an  opportunity  to  secure 
the  cancellation  thereof  upon  payment  of  the  lawful  amount  of  taxes, 
interest  and  costs,  is  a  matter  of  which  they  have  no  jilst  cause  for 
complaint.  Clark  v.  Darlington,  ii  S.  D.  418,  78  N.  W.  997; 
Campbell  v.  Trust  Co.,  supra. 

In  the  absence  of  anything  before  us  to  the  contrary,  it  is  pre- 
sumed that  each  tax  gathering  officer  performed  his  duty  in  the 
manner  required  by  statute,  and  to  state  the  evidence  as  to  the  res- 
pective acts  culminating  in  the  deed  upon  which  respondent  relies 
would  be  entirely  useless.  From  a  studious  examination  of  every 
point  specified  in  appellants'  assignments  of  error,  we  reach  the 
conclusion  that  they  have  failed  to  establish  the  invalidity  of  such 
deed,  and  the  judgment  appealed  from  is  affirmed. 


ShuIvL  v.  New  Birdsall  Co, 

1.  Plaintiff  ordered  a  threshing  outfit  of  defendant  to  be  paid  for  "at 
the  time  and  place  of  delivery/'  in  part  by  a  second  hand  outfit,  and 
balance  with  notes.  The  order  also  provided  that  it  was  taken 
subject  to  the  approval  of  defendant,  and  that  no  agent  could  bind  de- 
fendant by  any  agreement  preliminary  to,  collateral  with,  or  addi- 
tional to  the  contract  as  set  out,  or  waive  any  condition  thereof.  The 
next  day  after  giving  the  order  to  defendant's  agents,  and  ten  days 
before  it  was  approved,  plaintiff  delivered  the  second  hand  outfit  to 
such  agents,  who  immediately  sold  it.    Owing  to  delay  in  shipment^ 
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plaintiff  countermanded  Ills  order,  and  sued  to  recover  the  old  outfit 
or  its  value.  Held,  that  the  delivery  of  the  old  outfit  to  defendant's 
agents  before  the  new  outfit  was  delivered  was  a  delivery  to  them  per- 
sonally, for  which  defendant  was  not  responsible,  since  they  had  no 
actual  or  ostensible  authority  to  receive  it  for  defendant  prior  to 
the  time  stated  in  the  order. 

2.  Where  plaintiff  ordered  a  threshing  outfit  of  defendant,  to  be  paid 
for,  at  the  time  of  delivery,  in  part  by  an  old  outfit,  and  balance  in 
notes,  and,  before  the  order  was  accepted,  delivered  the  old  outfit  to 
defendant's  agents,  and  one  of  the  agents  testified  that  defendant 
knew  such  machinery  was  traded  in  at  the  time  the  order  was  taken» 
or  immediately  after,  and  defendant's  secretary  testified  that  they 
did  not  know  the  machinery  had  been  delivered  when  the  order  was 
accepted,  the  question  of  defendant's  ratification*  of  its  agents'  acts 
in  receiving  the  machinery  was  for  the  Jury. 

3.  Where  plaintiff  ordered  a  threshing  outfit  of  defendant,  "to  be  deliv^ 

ered  at  once,"  and  defendant,  on  accepting  the  order,  manufactured 
some  special  parts  not  on  hand,  and  shipped  the  machine  as  soon  as 
possible,  but,  owing  to  a  subsequent  misunderstanding,  sent  the  ma- 
chine elsewhere,  and  a  few  days  later  shipped  a  machine  to  plaintiff, 
which  he  refused  to  accept,  the  question  whether  the  defendant  used 
reasonable  diligence  in  shipping  the  machine  was  for  the  jury,  since 
the  order  to  deliver  at  once,  no  date  being  fixed,  simply  required  treas- 
onable diligence  on  the  part  of  defendant. 

(Opinion  filed  June  12,  1901.) 

Appeal  from  circiut  court,  Codington  county.  Hon.  A.  W. 
Campbell,  Judge. 

Action  by  Robert  Shull  against  the  New  Birdsall  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

The  facts  are  stated  in  the  opinion. 

George  W.  Case,  for  appellant. 

A  well  established  rule  of  law  is:  "Agencies  cannot  be  estab- 
lished by  the  admission  or  statements  of  an  agent."  This  rule  is 
abtmdantly  sustained  by  various  courts,  and  especially  by  the  courts 
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of  North  and  South  Dakota.  Gorden  v.  Vt.  Loan  and  Trust  Co., 
71  N.  W.  556;  Piano  Co.,  v.  Root,  54  N.  W.  924;  Loverin  Brown 
Co.  I.  Bank  of  Buffalo,  75  N.  W.  923;  La  Rue  v.  St 
Anthony  &  D.  Elevator  Co.,  3  S.  D.  637. 

A  traveling  salesman  or  agent  merely  to  solicit  orders  for 
goods  has  no  implied  authority  to  receive  payment  iherefor.  Clark 
V.  Smith,  88  111.  298 ;  Clough  v.  Whitcomb,  105  Mass.  482 ;  Kor- 
neman  v.  Monaghan,  24  Mich.  36;  Janney  v.  Boyd,  30  Minn.  319; 
Kohn  V.  Washer  (Tex.)  53  Am.  Rep.  745. 

When  the  agent  has  not  the  possession  of  the  goods  and  no 
other  indicia  of  authority,  and  is  only  authorized  to  sell,  the  purchas- 
er pays  the  agent  at  his  peril,  and  it  devolves  upon  him  to  show  that 
the  agent  was  authorized  to  receive  payment.  Kane  v.  Barstow, 
16  Am.  Rep.  490;  Simon  v.  Johnson,  loi  Ala.  368;  Butler  v.  Dor- 
man,  30  Am.  Rep.  795;  Higgins  v.  Moore,  34  N.  Y.  417;  Crosby 
v.  Hill,  39  Ohio  St.  100 ;    Comp.  Laws  3966,  3977. 

Knowledge  of  all  material  facts  and  circumstances  is  an  es- 
sential element  to  an  effective  ratification ;  without  such  knowledge 
the  adoption  of  the  acts  of  an  authorized  agent,  or  one  who  has 
exceed  his  authority,  will  not  bind  the  principal ;  but  on  the  contrary 
if  he  has  given  his  assent  while  in  ignorance  of  the  facts  of  the 
case,  he  may  on  being  informed,  disavow  the  unauthorized  transac- 
tion. Dean  v.  Bassett,  57  Cal.640 ;  Miller  v.  Board  of  Education, 
44  CaL  166;  Hurley  v.  Watson,  36  N.  W.  726;  Dodge  v.  McDon- 
nell, 14  Wis.  600;  The  Aetna  Ins.  Co.  v.  Northwestern  Iron  Co., 
21  Wis.  465;  Humphrey  v.  Havens,  14  Minn.  298;  Hunt  v.  Pitts 
Ag.  Works,  72  N.  W.  813;  Moyle  v.  Cong.  Society,  50  Pac.  806; 
O'Shay  v.  Rice,  67  N.  W.  308 ;    Crain  v.  Sickel,  71  N.  W.  724. 

John  B.  Hanton  and  M.  B.  Sheldon,  for  respondent 

Ten  days  time  should  be  held  not  to  be  at  once  for  shipping 
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a  threshing  machine  ordered  immediately  before  the  operating  sea- 
son. Rommel  v.  Wingate,  103  Mass.  327.  That  the  principal  is 
bound  by  constructive  notice  as  fully  as  by  actual  notice  and  as  to 
what  will  constitute  constructive  notice  may  be  said  to  be  that 
wherever  a  party  has  knowledge  of  any  fact  sufficient  to  put  a  pru- 
dent man  i|pon  an  inquiry,  which  if  prosecuted  with  ordinary  dili- 
gence, would  lead  to  actual  notice,  he  will  be  charged  with  the  knowl- 
edge.   Mechem  on  Agencies,  Sec.  724. 

Corson^  J.  This  was  an  action  by  the  plaintiff  to  recover  of 
the  defendant  the  value  of  a  second  hand  threshing  rig  claimed  to 
have  been  delivered  by  the  plaintiflF  to  the  defendant,  and  damages 
for  the  failure  to  deliver  a  new  rig  ordered  by  the  plaintiff.  Ver- 
dict was  directed  for  the  plaintiff,  and  the  defendant  appeals. 

The  defendant  is  a  corporation  doing  business  at  Auburn,  in 
the.  state  of  New  York.  The  plaintiff  is  a  resident  of  Codington 
county,  in  this  state.  On  the  25th  of  July,  1898,  the  plaintiff  ordered 
from  the  defendant,  through  its  agent  in  the  city  of  Watertown, 
(Hess  &  Rau)  one  Birdsall  engine  and  complete  threshing  rig, 
"to  be  delivered  at  once,"  in  consideration  of  the  payment  of  the  simi 
of  $3,000  at  the  time  and  place  of  delivery,  as  follows :  Cash  by  the 
delivery  of  one  Advance  engine  and  separator,  $1,400;  one  note 
due  November  i,  1898,  $750 ;  one  note  due  same  date,  $250 ;  one 
note  due  November  i,  1899,  $600,  drawing  interest  at  7  per  cent, 
from  the  date  of  the  delivery  of  the  machine — together  with  the 
freight  charges  for  shipping  said  machine  from  the  factory  to  the 
place  of  delivery.  This  order  was  made  upon  a  printed  blank  in 
which  it  was  distinctly  stated,  "This  order  taken  subject  to  the  ap- 
proval of  the  New  Birdsall  Company,  Auburn,  N.  Y."  It  was 
further  stated  in  the  order,  "It  is  expressly  understood  that  no  agent 
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has  any  power  whatever  to  bind  the  New  Birdsall  Company  by  any 
agreement  preliminary  to,  collateral  with,  or  additional  to  the  con- 
tract herein  set  out,  or  to  waive  any  of  the  conditions  of  this  agree- 
ment." This  order  was  received  by  the  secretary  of  the  company 
on  July  29,  and  accepted,  August  5,  1898.  The  order  was  taken 
by  Hess  &  Rau,  who  were  authorized  to  solicit  and  forward  orders 
for  the  machinery  of  the  defendant.  On  the  day  following  the  exe- 
cution of  the  order  the  secondhand  machinery  mentioned  in  the  or- 
der was  delivered  to  Hess  &  Rau  by  the  plaintiff,  and  thereupon, 
and  before  said  order  had  reached  the  company  at  Auburn,  N.  Y., 
or  been  accepted  by  the  company,  Hess  &  Rau  disposed  of  the  same, 
and  received  the  compensation  therefor.  For  certain  reasons  here- 
inafter referred  to,  the  machinery  did  not  reach  Watertown  until 
on  or  about  the  2d  day  of  September.  On  the  15th  day  of  A^gfust, 
the  plaintiff  wrote  a  letter  to  the  company,  addressed  to  it  at  Auburn, 
N.  Y.,  notifying  it  that  he  would  hold  it  for  damages  for  the  delay. 
On  the  day  this  letter  was  dated  the  defendant  had  shipped  this 
machinery  to  the  plaintiff  but  upon  receipt  of  the  letter  referred  to, 
directed  that  the  machinery  be  delivered  to  other  parties.  On  Aug- 
ust 20th  the  company  received  the  following  telegram  from  Hess  & 
Rau:  '*\Vire  received.  SchuU  here  waiting  for  new  rig.  He 
turned  old  toward  I'irdsall.  We  have  sold  and  delivered  old  rig. 
Cannot  cancel.  When  and  what  have  you  shipped?  Answer/* 
Under  this  authority  the  company  immediately  got  out  another  rig 
for  the  plaintiff,  and  shipped  the  same  on  the  24th  to  Hess  &  Rau 
to  fill  the  order.  That  machinery,  as  we  have  seen,  did  not  arrive 
until  September  2d,  when  the  plaintiff  refused  to  receive  it  So  far 
as  the  evidence  discloses,  the  consideration  for  the  second  hand 
machinery  received  by  Hess  &  Rau  was  never  turned  over  to  or  ac- 
counted for  to  the  company.     The  principal  questions,  therefore. 
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presented  by  this  case  are :  Were  Hess  &  Rau  authorized  to  receive 
the  secondhand  machinery  from  the  plaintiff  before  the  order  was 
accepted  by  the  company  and  the  new  machinery  delivered  to  him? 
And,  second,  within  what  time  was  the  company  required  to  deliver 
the  machine  ordered  by  the  plaintiff? 

It  is  contended  on  the  part  of  the  appellant  that  Hess  &  Rau, 
its  agents,  were  simply  agents  to  solicit  purchasers  for  the  appel- 
lant's threshing  machinery>  and  for  no  other  purpose,  and  that  they 
were  not  authorized  to  receive  the  second  hand  machinery  from  the 
plaintiff  until  the  new  machinery  arrived  and  was  ready  to  be  de- 
livered to  him  in  any  event,  and  that  the  plaintiff,  having  delivered 
the  machinery  to  the  agents  before  the  order  was  accepted  and  the 
machinery  delivered  by  the  defendant,  must  look  to  them  for  reim- 
bursement, and  not  to  the  defendant.  A  copy  of  the  order  was  de- 
livered to  the  plaintiff,  and  hence  he  was  advised  that  the  order  was 
taken  subject  to  the  approval  of  the  company  at  its  home  office 
in  New  York.  He  was  further  advised,  as  we  have  seen,  that  the 
agents  had  no  authority  to  bind  the  defendant  company  "by  any 
agreement  preliminary  to,  collateral  with,  or  additional  to  the  con- 
tract," set  out  in  the  order.  We  are  of  the  opinion,  therefore,  that 
when  the  plaintiff  delivered  the  second  hand  machinery  to  the 
agents,  Hess  &  Rau,  before  the  order  was  accepted,  and  before  the 
new  machinery  was  ready  to  be  delivered  to  him,  he  did  so  at  his 
own  risk,  and,  the  new  machinery  not  being  delivered  to  him,  he 
has  no  claim  upon  the  defendant  for  the  value  of  such  second  hand 
machinery.  The  plaintiff  by  his  agreement  contracted  to  deliver  to 
the  defendant  the  second  hand  machinery  at  the  time  and  place  whepi 
the  new  machinery  should  be  ready  to  be  delivered  to  him.  He  was 
not  authorized  to  turn  it  over  to  the  agents  until  his  order  should 
be  accepted  by  the  defendant,  and  the  new  machinery  forwarded  to 
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him,  and  ready  for  delivery  at  Watertown.  The  Compiled  Laws  of 
this  state  provide:  "An  agent  has  such  authority  as  {he  principal, 
actually  or  ostensibly  confers  upon  him."  Section  3977.  "Actual 
authority  is  such  as  a  principal  intentionally  confers  upon  the  agent, 
or  intentionally  or  by  want  of  ordinary  care,  allows  the  agent  to 
believe  himself  to  possess."  Section  3978.  "Ostensible  authority 
is  such  as  a  principal  intentionally,  or  by  want  of  ordinary  care, 
causes  or  allows  a  third  person  to  believe  the  agent  to  possess." 
Section  3979.  "Every  agent  has  actually  such  authority  as  is  de- 
fined by  this  title,  unless  specially  deprived  thereof  by  his  principal, 
and  has  even  then  such  authority  ostensibly,  except  as  to  persons 
who  have  actual  or  constructive  notice  of  the  restriction  upon  his 
authority."  Section  3980.  "A  general  agent  to  sell,  who  is  intrusted 
by  the  principal  with  the  possession  of  the  thing  sold,  has  authority 
to  receive  the  price."  Section  3987.  "A  special  agent  to  sell  has  au- 
thority to  receive  the  price  on  deliverey  of  the  thing  sold,  but  not 
afterwards.*'  Section  3988.  The  employment  of  agents  to  solicit 
orders  for  farm  machinery,  which  orders  must  be  approved  by  the 
company  manufacturing  the  machinery  before  they  can  become  ef- 
fectual for  any  purpose,  does  not  give  such  agents  the  authority 
to  contract  for  and  receive  second  hand  machinery  in  payment  for 
the  new  machinery  ordered,  prior  to  the  acceptance  of  the  order 
and  the  time  for  delivering  the  new  machinery.  There  is  nothing 
in  their  position  as  such  soliciting  agent  that  would  authorize  a  per- 
son dealing  with  the  company  through  them  to  believe  that  they  pos- 
sess any  such  authority,  and  it  cannot  be  said  in  this  case  that  the 
agents  had  ostensible  authority  to  enter  into  such  a  contract.  The 
author  of  the  article  on  Agency  in  i  Am.  &  Eng.  Enc.  Law  (2nd. 
Ed.)  987,  in  speaking  of  an  agent's  authority,  uses  the  following 
language :    "Third  parties  dealing  with  an  agent  are  put  upon  their 
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guard  by  the  very  fact,  and  do  so  at  their  own  risk.  They  cannot 
rely  upon  the  agent's  assumption  of  authority,  but  are  to  be  regard- 
ed as  dealing  with  the  power  before  them,  and  must,  at  their  perils 
observe  that  the  act  done  by  the  agent  is  legally  identical  with  the  act 
authorized  by  the  power."  The  same  author,  on  pages  1014  and 
1015,  says :  *'But  when  the  agent  has  not  the  possession  of  the  goods 
and  no  other  indicia  of  authority,  and  is  only  authorized  to  sell,  the 
purchaser  pays  the  agent  at  his  peril,  and  it  devolves  upon  him  to 
show  that  the  agent  was  authorized  to  receive  payment."  McKind- 
ly  V.  Dunham,  55  Wis.  515,  13  N.  W.  485,  42  Am.  Rep.' 740.  The 
burden  in  this  case  was  upon  the  plaintiff  to  show  that  Hess  &  Rau, 
the  agents,  were  authorized  to  receive  this  secondhand  machinery 
in.  advance  of  the  time  of  the  delivery  of  the  new  machinery,  and 
the  record  discloses  no  such  evidence.  The  contract  between  Hess 
&  Rau  and  the  defendant  company  was  in  writing,  and  it  nowhere 
appears  from  said  contract  that  they  had  any  such  authority ;  and 
Mr.  Mosher,  the  secretar}'  of  the  company,  in  his  evidence  states 
that  they  were  not  authorized  to  receive  second  hand  machinery  in 
payment  for  new  machinery  to  be  delivered  by  the  company.  Their 
assumption,  therefore,  of  such  authority  was  not  binding  upon  the 
company;  and,  as  we  have  before  stated,  the  plaintiff  in  deliver- 
ing his  second  hand  machinery  to  them  in  advance  of  the  acceptance 
or  his  order  and  the  delivery  of  the  new  machinery,  acted  at  his  own 
risk.  The  learned  court  upon  the  trial  of  the  case  seems  to  have 
proceeded  upon  the  theory  that,  as  Hess  &  Rau  assumed  to  make 
this  agreement,  the  company  was  therefore  bound  by  the  same,  and 
their  declarations  and  acts  were  received  in  evidence  for  the  purpose 
of  binding  the  company.  In  this  the  court  was  clearly  in  error.  It 
should  have  required  of  the  plaintiff  proof  that  Hess  &  Rau  were 
authorized  to  accept  this  machinery  and  dispose  of  it  before  the  ac- 
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ceptance  of  the  plaintiff's  order  and  the  delivery  of  the  new  machin- 
ery. In  the  absence  of  such  evidence,  the  plaintiff  was  not  entitled 
to  recover  in  his  action  for  the  value  of  his  second  hand  machinery 
unless  the  act  of  the  agents  was  ratified  by  the  defendant  with  full 
knowledge  of  all  the  facts. 

It  is  contended,  however,  on  the  part  of  the  respondent  that 
the  company  ratified  the  act  of  the  agents,  but  we  are  of  the  opin- 
ion that  this  position  is  not  tenable.  It  is  true  that  the  company 
were  notified  by  the  terms  of  the  order  that  certain  second  hand 
machinery  was  to  be  received  in  payment  for  the  new  to  the 
extent  of  $1,400,  and  that  before  accepting  the  order  the  company 
wrote  the  following  letter  to  Hess  &  Rau,  their  agents  at  Watertown : 
"Auburn,  N.  Y.,  July  29th,  1898.  Messrs.  Hess  &  Rau,  Watert6wn, 
S.  D. — Gentlemen:  We  are  inreceipt  of  an  order,  through  Mr. 
Dallman,  from  Robert  Schull,  for  i8-horse  traction  and  40x60  sep- 
arator, with  wind  stacker,  etc.,  in  which  there  is  an  Advance  engine 
and  separator  taken  in  exchange  at  $1,400.  We  are  informed  by 
Mr.  Dallman  that  you  take  this  engine  and  separator  and  pay  the 
difference  between  that  and  your  commission.  Will  you  please 
confirm  this  statement,  and  advise  us  when  you  expect  to  make  set- 
tlement for  this, — in^  other  words,  just  what  your  understanding 
is  in  regard  to  it — that  we  may  have  it  fully  understood  before  en- 
tering the  order?  Yours  truly.  The  New  Birdsall  Co.,  F.  B. 
Mosher,  secretary."  It  does  not  appear,  however,  from  the  evidence 
in  this  case  that  at  the  time  this  letter  was  written  the  company  had 
any  knowledge  whatever  that  the  second  hand  machinery  had  been 
delivered  to  their  agents  at  Watertown,  or  that  it  was  to  be  delivered 
prior  to  the  receipt  at  Watertown  of  the  new  machinery.  In  fact,  it 
affirmatively  appears  from  the  evidence  of  the  secretary  that  the 
company  had  no  such  knowledge.    It  is  well-settled  law,  that  an  act 
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of  an  agent  is  not  ratified  by  the  principal  unless  the  principal  is 
fully  advised  of  all  the  facts  relating  thereto,  or  intentionally,  vol- 
lantarily  ratifies  it  without  such  information.  The  company,  in  view 
of  the  fact  that  a  large  proportion  of  the  $1,400  would  go  to  the 
agents  as  commission  in  case  of  the  sale  and  deliverey  of  the  new 
machinery,  might  very  properly  be  willing  to  assume  the  risk  of  the 
balance  due  on  the  second  hand  machinery  in  case  the  new  machinery 
should  be  accepted  by  the  plaintiflF.  But  certainly  the  letter  is  not 
a  ratification  of  the  acceptance  and  sale  of  the  second  hand  machin- 
ery by  its  agents  before  the  company  had  in  fact  accepted  the  order, 
and  the  new  machinery  had  been  accepted  by  the  plaintiflf.  The 
rule  is  laid  down  in  i  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  1189,  as 
follows :  "Knowledge  of  all  material  facts  and  circumstances  is  an 
essential  element  to  an  aflFective  ratification.  Without  such  knowl- 
edge the  adoption  of  the  acts  of  an  authorized  agent,  or  one  who 
has  exceeded  his  authority,  will  not  bind  the  principal ;  but,  on  the 
contrary,  if  he  has  given  his  assent  while  in  ignorance  of  the  facts 
of  the  case,  he  may,  on  being  informed  disavow  the  imauthorized 
transaction."  ^tna  Ins.  Co.  v.  Northwestern  Iron  Co.,  21  Wis. 
465 ;  Dodge  v.  McDonnell,  14  Wis.  553 ;  Dean  v.  Bassett,  57  Cal. 
640;  Hurley  v.  Watson,  68  Mich.  531,  36  N.  W.  726;  Moyle  v. 
Society,  16  Utah,  69,  50  Pac.  806. 

It  is  insisted  on  the  part  of  the  respondent  that  the  plaintiff 
proved  that  the  company  had  knowledge  that  the  second  hand  ma- 
chinery had  been  received  by  Hess  &  Rau  at  the  time  they  accepted 
the  order,  and  he  bases  this  contention  upon  the  following  question 
to  the  witness  Hess,  and  his  answer  to  the  same :  "You  may  state 
if  the  company  knew  that  this  machinery  had  been  traded  in  at  the 
time  this  order  was  taken  or  immediately  after.     A.     Yes,  sir," 

What  is  meant  by  that  part  of  the  question,  "traded  in"  is  difficult  to 
Vol    15  S  D.— 2 
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comprehend.  Our  construction  is  that  it  means  just  what  was  con- 
tained in  the  order — ^that  it  should  be  in  part  payment  for  the  new 
machinery.  The  question  and  answer  are  too  indefinite  upon  which 
to  base  the  statement  that  the  company  had  loivwledgc  at  the  time 
they  accepted  the  order  that  the  second  hand  machinery  had  been 
actually  delivered  to  the  agents  and  disposed  of  by  them.  But,  in 
any  event,  as  the  secretary  of  the  defendant  has  stated  that  the  com- 
pany had  no  such  knowledge  or  notice,  the  question,  if  a  controverted 
one,  should  have  been  left  to  the  jury. 

This  brings  us  to  the  second  question,  viz.,  was  the  plaintiff 
entitled  to  damages,  as  matter  of  law?  As  we  have  seen  the  order 
in  this  case  was  executed  on  the  25th  day  of  July,  and  appears  to 
have  been  accepted  by  the  defendant  on  the  5th  day  of  August,  and 
the  machinery  shipped  on  the  15th  day  of  August.  It  appears  from 
the  evidence  in  the  case  that  some  special  parts  of  the  machinery 
were  not  on  hand  at  the  time  the  order  was  received,  and  the  de- 
fendant immediately  proceeded  to  manufacture  the  parts,  and  ship- 
ped the  same  at  the  earliest  day  possible  after  the  acceptance  of  the 
order.  Whether  or  not  the  defendant  had  proceeded  with  due  dili- 
gence, and  shipped  the  machinery  within  a  reasonable  time  after 
the  order  was  given,  was  a  question  for  the  jury.  It  appears,  as 
before  stated,  that  on  the  same  day  the  machinery  was  shipped  from 
Auburn  the  plaintiff  wrote  the  letter  claiming  damages  for  the  delay, 
and  the  company  thereupon  directed  the  machinery  to  be  delivered 
to  other  parties,  treating  the  letter  as  canceling  the  order.  It  further 
appears  from  the  evidence  that  by  reason  of  the  telegram  received 
from  Hess  &  Rau  on  August  20th  the  company  again  proceeded  to 
prepare  the  necessary  machinery  for  the  plaintiff,  and  shipped  the 
same  on  August  24th,  and  that  this  machinery  arrived  on  Septem- 
ber 2(1.    On  August  25th  the  plaintiff  wrote  to  the  company  concel- 
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ing  the  order.  Whether  or  not,  therefore,  the  defendant  used  rea- 
sonable diligence  in  shipping  the  machinery,  should  have  been  left 
to  the  jury,  under  the  instructions  of  the  court.  The  court  seems 
to  have  been  of  the  opinion  that,  because  the  order  read  the  machin- 
ery "to  be  shipped  at  once,"  the  delay  was  unreasonable,  as  matter 
of  law,  but  in  this  we  think  the  court  was  in  error.  If  the  plaintiflF 
required  the  machinery  to  be  shipped  at  any  particular  time,  that 
time  should  have  been  definitely  specified  in  the  order.  No  such 
time  being  specified,  the  defendant  was  only  required  to  use  reason- 
able diligence,  in  view  of  all  the  circumstances,  to  fill  the  order.  In 
Brick-Press  Co.  v.  Marshall,  5  S.  D.  528,  59  N.  W.  729,  the  contract 
provided  that  a  certain  brick  machine  contracted  to  be  furnished 
to  the  defendant  by  the  plaintiflf  should  be  shipped  forthwith,  but 
the  machine  was  not  in  fact  shipped  for  60  days.  The  court,  in 
discussing  this  question,  says :  "No  time  was  fixed  by  the  contract 
within  which  this  should  be  done.  Without  such  an  agreement, 
the  time  would  simply  be  a  reasonable  one — under  some  circumstan- 
ces, and  perhaps  here,  equivalent  to  forthwith.  *  *  *  Ordi- 
narily the  question  of  reasonableness  or  unreasonableness  of  the  de- 
lay would  have  been  a  question  for  the  jury."  And  such  seems  to 
be  the  general  rule.  There  may  be  cases  in  which  the  court  may  say, 
as  matter  of  law,  that  the  delay  was  unreasonable,  or,  as  matter  of 
law,  that  it  was  reasonable ;  but  this  rule  would  only  apply  to  very 
few  cases — ^the  question  being  in  the  absence  of  any  definite  fixed 
time,  for  the  jury  to  say  whether  the  delay  was  or  was  not  unrea- 
sonable. We  think,  therefore,  it  was  clearly  error  in  this  case  to 
take  this  question  from  the  jury  and  determine  it  as  matter  of  law. 
In  any  view  of  the  case,  we  are  of  the  opinion  that  the  question 
of  whether  or  not  the  agents  were  authorized  to  accept  the  old 
machinery  before  the  order  was  accepted  and  the  new  machinery 
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ready  for  delivery,  and  also  the  questions  as  to  whether  or  not  the 
acts  of  Hess  &  Rau  were  ratified  by  the  defendant,  and  as  to  whether 
or  not  the  machinery  was  ready  for  delivery  within  a  reasonable 
time,  were  all  questions  of  fact  for  the  jury  to  determine,  and  should 
have  been  left  to  them,  under  proper  instructions  from  the  court 
The  judgment  of  the  court  below  is  reversed,  and  a  new  trial  or- 
dered. 


Summers  v.  Glenwood  Gold  &  Silver  Mining  Co,  et  al. 

Gomp.  Laws,  §  2930,  requires  the  meetings  of  stockholders  and  board 
of  directors  of  a  corporation  to  be  held  at  Its  principal  office. 
The  by-laws  of  a  mining  corporation  provided  that  special  meetings 
of  the  board  of  directors  could  be  held  only  on  two  days'  notice  to 
each  member  of  the  board.  A  deed  of  the  corporation,  conveying  all 
its  corporate  property,  was  executed  at  a  special  meeting  at  a  branch 
office,  of  which  no  notice  was  given,  and  three  of  the  four  directors  ex- 
ecuting it  were  also  directors  of  the  corporate  grantee.  Held,  that 
the  deed  was  void. 

Where  a  conveyance  of  property  from  one  corporation  to  another 
was  void,  and  the  obligation  on  which  plaintiff  subsequently  obtained 
a  judgment  against  the  grantee  accrued  prior  to  the  conveyance,  a 
reconveyance  of  the  property  to  the  grantor  was  not  fraudulent  as 
to  plaintiff. 

Where  one  corporation  conveyed  property  to  another  in  consideration 
of  an  issue  of  stock  of  the  latter,  and  the  property  was  reconveyed 
to  the  grantor,  and  a  Judgment  creditor  of  the  grantee  sought  to  set 
aside  the  reconveyance  as  fraudulent,  and  the  grantor  claimed  that 
the  first  conveyance  was  void  because  the  stock  issued  therefor  was 
worthless,  a  judgment  obtained  by  a  stranger  against  the  grantee 
prior  to  the  reconveyance  was  admissible  to  show  the  financial  condi- 
tion of  the  grantee  at  that  time. 

(Opinion  filed  June  12,  1901.) 
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Appeal  from  circuit  court,  Lawrence  county.  Hon.  Joseph 
B.  Moore,  Judge. 

Action  by  James  F.  Summers  against  the  Glenwood  Gold  and 
Silver  Mining  Company  and  another  to  vacate  and  set  aside  a  trans- 
fer of  realty.  From  a  judgment  in  favor  of  defendants,  and  from 
an  order  denying  a  new  trial,  plaintiff  appeals.    Affirmed. 

Martin  &  Mason,  for  appellant. 

Moody,  Kellar  &  Moody,  for  respondents. 

Fuller  P.  J.  On  the  ground  that  a  conveyance  of  certain  min- 
ing property  to  the  Glenwood  Gold  and  Silver  Mining  Company  by 
the  Welcome  Mining  and.  Smelting  Company  is  fraudulent  as  to 
plaintiff,  a  judgment  creditor  of  the  latter,  he  brought  this  action  to 
vacate  and  set  aside  such  transfer,  and  now  appeals  from  a  judgment 
in  favor  of  the  defendants,  and  from  an  order  overruling  a  motion 
for  a  new  trial. 

It  appears  from  the  evidence  and  the  court  found,  that  on  the 
20th  day  of  January,  1893,  certain  officers  of  the  respondent  Glen- 
wood Gold  and  Silver  Mining  Company  executed  a  deed  purporting 
to  convey  the  property  in  dispute  to  the  respondent  Welcome  Milling 
and  Smelting  company,  and  the  deed  here  assailed  is  from  the  Wel- 
come CcMnpany  to  the  Glenwood  Company,  dated  April  15,  1895,  the 
object  of  which  was  to  reinvest  the  latter  with  legal  title  tothe  prem- 
ises. The  view  adopted  by  the  trial  court  is  that  the  transfer  of 
April  15,  189s,  was  fully  justified,  for  the  reasoh  that  the  property 
conveyed  was  never  the  property  of  the  Welcome  Company,  inas- 
much as  the  original  transfer  from  the  Glenwood  Company  to  the 
Welcome  Company  on  the  20th  day  of  January,  1893,  was  unauthor- 
ized, and  absolutely  void.  The  Glenwood  Company,  according  to 
its  charter,  was  organized  only  "for  the  purpose  of  purchasing,  leas- 
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ing,  and  working  veins,  lodes,  and  mines  of  gold,  silver,  and  other 
metals,  for  the  erection  of  mills,  furnaces,  and  other  works  for  the 
reduction  of  ores,"  and  the  property  attempted  to  be  disposed  of  com- 
prised its  entire  assets,  and  was  indispensable  to  a  continuance  of  the 
corporate  business.  Although  it  is  provided  by  the  charter  and  by- 
laws of  the  Glenwood  Company  that  its  principal  place  of  business 
shall  be  the  city  of  Lead,  the  transfer  of  its  property  to  the  Welcome* 
Company  was  determined  upon  at  a  special  meeting,  held  on  the  30th 
day  of  November,  1892,  without  notice  of  any  kind,  at  a  branch  of- 
fice of  the  company  in  the  city  of  Deadwood,  in  violation  of  the  fol- 
lowing requirements  of  its  by-laws :  "Special  meetings  of  the  board 
of  directors  of  said  company  may  be  held  upon  two  days'  notice,  by 
mail  or  personal  service,  to  each  member  of  said  board,  stating  the 
time,  place,  and  object  of  such  special  meeting;  such  notice  to  be 
given  by  the  secretary  or  president.  And  that  no  business  shall  be 
transacted  at  such  special  meeting  other  than  that  stated  in  the  no- 
tice." While  the  charter  of  the  Glenwood  company  provides  for  but 
three  directors,  apparently  by  some  inadvertence  seven  had  been 
elected,  and  of  the  four  of  such  present  at  this  meeting  three  of  them 
were  at  the  time  directors  of  the  Welcome  Company,  and  the  deed  to 
itself  was  actually  executed  by  its  president  and  secretary,  as  similar 
officers  of  the  Glenwood  Company,  and  the  only  consideration  there- 
for was  certain  shares  of  stock  in  the  Wdcome  Company,  confessed- 
ly of  no  value  whatever.  It  also  appears  from  the  evidence  and  the 
court  found  that  certain  of  the  stockholders  of  the  Glenwood  Com- 
pany, whose  consent  to  the  transfer  was  never  obtained,  thereafter 
entered  a  protest,  and  made  a  demand  that  the  property  be  recon- 
veyed,  accompanied  by  a  tender  of  the  above-mentioned  shares  of 
stock  in  the  Welcome  Company.  Concerning  the  deed  made  pursu- 
ant to  the  foregoing  demand,  and  which  appellant  here  seeks  to  set 
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aside,  the  trial  court  found:  "That  no  part  of  the  property  de- 
scribed in  plaintiff's  complaint  was  transferred  or  conveyed  with 
any  actual  intention  whatsoever  on  the  part  of  either  of  the  de- 
fendants herein  to  delay  or  defraud  the  plaintiff  or  any  creditors  ot 
said  defendant  the  Welcome  Milling  and  Smelting  Company,  or 
any  person  whomsoever ;  that  the  only  transfer  made  by  said  Wel- 
come Milling  and  Smelting  company  to  the  said  defendant  the  Glen- 
wood  Company  was  the  said  deed  and  conveyance  of  April  15,  1895, 
and  that  the  same  was  made  in  the  utmost  good  faith,  for  an  ade- 
quate and  valuable  consideration,  as  of  right  it  shotdd  have  been, 
and  the  same  did  not  delay  nor  defraud,  nor  tend  to  delay  nor  de- 
fraud, the  plaintiff  or  any  creditor  of  the  said  defendant  the  Welcome 
Company,  or  any  person  whomsoever ;  that  at  the  time  of  the  trans- 
fers referred  to  and  described  in  plaintiff's  complaint  the  majority 
of  the  stockholders  of  the  defendant  the  Welcome  Milling  and 
Smelting  Company  owned  and  controlled  the  majority  of  the  stock 
in  the  Glenwood  Gold  and  Silver  Mining  Company,  and  at  the  lime 
of  the  commencement  of  this  action  owned  the  majority  of  the  capi- 
tal stock  of  the  defendant  the  Glenwood  Gold  and  Silver  Mining 
Company."  The  sole  function  of  these  directors  being  to  carry  on 
the  corporate  business,  and  promote  the  objects  specified  in  the  char- 
ter, it  is  doubtful  if  they  possessed  power  to  defeat  such  objects  by  a 
sale  en  masse  of  all  the  assets  of  the  corporation  without  the  imani- 
mous  consent  and  formal  action  of  the  stockholders,  and  according 
to  the  following  authorties  the  attempted  transfer  of  January  20, 
1893,  by  the  Glenwood  Company  to  the  Welcome  Company  was  ab- 
solutely void ;  De  La  Vergne,  Refrigerating  Mach.  Co.  v.  German 
Sav.  Inst.,  175  U.  S.  20  Sup.  Ct.  20,  44  L.  Ed.  65 ;  Abbott  v.  Rubber 
Co.,  33  Barb.  578;  Forrester  v.  Mining  Co.  (Mont.)  55  Pac.  229; 
3  Thomp.  Corp.  3983.    Mr.  Thompson,  the  author  last  cited,  adher- 
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ing  to  the  doctrine  of  Byrne  v.  Manufacturing  Co.,  65  Conn,  336,  31 
Atl.  833,  28  L.  R.  A.  304,  and  other  similar  cases,  expresses  the  view 
that :    "A  transfer  by  a  corporation  of  its  entire  assets  and  property 
of  every  description  to  another  corporation  in  exchange  for  the 
shares  of  the  latter,  made  not  with  the  intention  of  winding  up  its 
affairs,  and  dividing  its  stock  among  its  own  stockhplders,  nor  as  a 
temporary  arrangement,  but  as  a  permanent  investment,  is  ultra  vires, 
and  may  be  set  aside  at  the  suit  of  a  dissenting  stockholder.    Nor  is 
the  right  of  the  stockholder  to  contest  it  at  all  affected  by  the  fact 
that  it  may  be  profitable  to  the  corporation.    It  is  enough  that  it  is 
ultra  vires,"    7  Thomp,  Corp.  8356.    As  the  statute  (Comp.  Laws, 
§  2930)  requires  that  "the  meetings  of  the  stockholders  and  board  of 
directors  of  a  corporation  must  be  held  at  its  office  or  principal  place 
of  business,"  and  the  charter  and  by-laws  of  the  Glenwood  Company 
designate  Lead  City  as  its  principal  place  of  business,  its  directors, 
at  a  special  meeting  held,  without  notice,  at  a  branch  office,  in  the 
city  of  Deadwood,  were  without  power  to  authorize  the  transfer  of  all 
its  property  to  the  Welcome  Company  in  exchange  for  the  worthless 
stock  of  the  latter;   and  the  deed  afterwards  executed,  and  never 
ratified  by  all  the  stockholders,  conveyed  nothing  to  which  the  lien  of 
appellant's  judgment  could  attach.     Upon  the  evidence  the  court 
found :    "That  the  certain  judgment  referred  to  in  paragraph  2  of 
plaintiff's  complaint  herein  was  recovered  upon  obligations  of  said 
defendant  the  Welcome  Milling  and  Smelting  Company  contracted 
prior  to  the  making  of  the  transfer  referred  to  in  plaintiff's  com- 
plaint and  in  defendant's  answers ;    that  said  obligations  upon  which 
said  judgment  was  recovered  were  made  and  entered  into  prior  to  the 
28th  day  of  November,  A.  D.  1892."    The  obligation  which  appellant 
reduced  to  judgment,  and  now  seeks  to  enforce,  consists  principally  of 
certian  stock  subscriptions  to  the  Welcome  Company  made  by  him- 
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self  and  assignors  prior  to  the  execution  of  the  first  deed,  and  he 
therefore  could  not  have  been  led  to  part  with  anything  of  value  by 
reason  thereof.  Manifestly,  no  credit  was  extended  on  the  faith  of 
the  property  conveyed,  and  the  doctrine  of  estoppel  has  no  appli- 
cation. Dunn  V.  Bozarth  (Neb.)  80  N.  W.  811 ;  Cottrell  v.  Smith 
(Iowa)  18  N.  W.  865;  Lockren  v.  Rustan  (N.  D.)  81  N.  W.  60. 
At  page  258,  14  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  the  author  of  an 
article  on  fraudulent  conveyances  says :  *lf  a  debtor  holds  the  legal 
title  to  property  which  in  equity  belongs  to  another,  his  conveyance 
of  the  legal  title  to  such  equitable  owner  will  not  be  deemed  fraudu- 
lent as  to  the  creditors  of  the  former."  That  the  conveyance  of  April 
I5»  1895,  was  fraudulent  as  to  the  creditors  of  the  Welcome  Com- 
pany was  the  theory  upon  which  the  case  was  tried,  and,  as  the  re- 
transfer  to  the  Glenwood  company  was  of  property  belonging  in 
equity  to  such  corporation,  such  deed  was  in  no  manner  fraudulent 
as  to  appellant,  a  subscriber  to  the  capital  stock  of  the  Welcome  Com- 
pany. As  bearing  upon  the  question  of  fraud,  and  for  the  purpose  of 
showing  the  financial  condition  of  the  Welcome  Company  prior  to  the 
execution  of  the  deed  here  sought  to  be  set  aside,  a  judgment  obtained 
against  such  corporation  at  the  suit  of  a  stranger  was  introduced, 
over  appellant's  objection,  and  there  is  no  merit  in  the  contention 
that  this  constitutes  reversible  error.  Manifestly,  under  the  circum- 
stances disclosed  by  the  record,  a  court  of  equity  would  require  the 
Welcome  Company,  at  the  suit  of  a  nonassenting  stockholder  of  the 
Glenwood  Company,  to  execute  the  deed  in  question ;  and  the  mere 
fact  that  this  was  done  without  litigation  in  no  manner  impugns  the 
good  faith  of  the  transaction.  In  view  of  all  the  facts  disclosed  by  the 
record,  we  conclude  that  the  protest  and  demand  that  such  deed  be 
executed  was  made  within  seasonable  time,  and  that  aU  the  rulings 
of  the  trial  court  concerning  the  admission  and  rejection  of  evidence 
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are  sustainable.  Such  facts,  viewed  in  the  light  of  the  law  a$  we 
find  it,  fully  sustains  the  conclusions  reached  in  the  court  below,  and 
the  judgment  appealed  from  is  affirmed. 


Naddy  v.  Dietze  et  al. 

1.  Where  the  trial  court  In  an  action  to  quiet  title  found  that  plaintiff 
was  not  the  owner  or  entitled  to  the  possession  of  the  property,  and 
an  appeal  was  taken  merely  from  the  judgment,  without  exceptions 
to  the  findings  or  motion  for  a  new  trial,  plaintiff  could  not  ob- 
ject that  the  findings  were  incomplete,  because  not  stating  the  spe- 
cific evidentiary  facts;  there  being  nothing  in  the  record  to  indicate 
that  any  proof  of  such  facts  was  given. 

2.  In  an  action  to  quiet  title,  where  the  complaint  merely  alleged  gen- 
erally that  plaintiff  was  the  owner  and  entitled  to  possession  of  the 
property,  a  finding  that  plaintiff  was  not  the  owner  or  entitled  to  pos- 
session was  sufficient,  without  a  finding  of  the  specific  facts  on  which 
the  plaintiff  relied. 

3.  Findings  of  fact  cannot  be  objected  to  on  appeal,  for  insufficiency* 
where  no  request  for  further  findings  was  made  at  the  trial. 

4.  Where  defendant  in  an  action  to  quiet  title  alleged  that  plaintiff  had 
abandoned  the  property,  and  ^e  court  found  generally  that  plain- 
tiff had  no  title  or  right  to  possession,  a  finding  on  the  question  of 
abandonment  could  not  have  benefitted  plaintiff,  and  hence  a  failure 
to  find  on  that  issue  was  not  prejudical  error. 

(Opinion  filed  June  12,  1901.) 

Appeal  form  circuit  court  Lawrence  county.  Hon.  Joseph  B. 
Moore,  Judge. 

Action  by  William  Naddy  against  Gottfreid  Dietze  and  others 
to  quiet  title  to  certain  mining  property.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 
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Charles  B.  Davis  and  McLaughlin  &  McLaughlin,  for  appellant. 
Moody,  Kellar  &  Moody,  for  respondents. 

Corson,  J.  This  is  an  action  to  quiet  title  to  certain  mining 
property.  Findings  and  judgment  for  the  defendants,  and  the  plain- 
tiff appeals.  The  pleadings  may  be  briefly  stated  as  follows :  The 
plaintiff  alleged  that  he  was  the  owner  of,  in  the  possession  of,  and 
entitled  to  the  possession  of,  the  Gold  Run  lode  and  the  Gold  Run 
Fraction  lode;  that  the  defendants  claimed  some  interest  in  said 
lodes  by  virtue  of  the  pretended  location  called  "Peacemaker  Frac- 
tion Lode"  which  was  adverse  to  plaintiff  and  unfounded,  and  em- 
barrassed plaintiff  in  the  disposition  of  his  property.  The  causes  of 
action  as  to  the  Gold  Run  lode  and  Gold  Run  Fraction  lode  were 
stated  separately.  For  a  third  cause  of  action,  the  plaintiff,  to  ob- 
tain equitable  relief,  set  up  facts  which  would  entitle  him  to  an  in- 
junction. The  defendants,  for  answer  to  the  complaint  of  plaintiff, ' 
denied  each  and  every  allegation,  except  as  thereinafter  admitted, 
and  specifiically  denied  that  plaintiff  was  the  owner  .in  possession 
or  entitled  to  the  possession  of  the  premises  described  in  the  several 
paragraphs  of  the  complaint,  and  alleged  that,  if  such  mining  lodes 
or  locations  ever  existed,  they  had  been  abandoned  long  prior  to  any 
rights  acquired  by  the  defendants,  and  had  become  part  of  the  public 
domain,  subject  to  location  under  the  mining  laws  of  the  United 
States.  The  defendants  admitted  that  they  claimed  an  estate,  right, 
title  or  interest  within  the  limits  of  said  claims  by  virtue  of  a  cer- 
tain location  called  the  "Peacemaker  Fraction  Lode,"  and  admitted 
that  said  daim  of  defendants  was  adverse  to  plaintiff.  Further  an- 
swering the  complaint,  the  defendants  alleged  that  on  the  14th  day  of 
December,  1897,  they  made  a  valid  location  of  the  Peacemaker  Frac- 
tion Lode,  setting  out  the  various  steps  that  are  required  by  the 
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Statute  in  order  to  make  the  location  of  a  mining  claim,  including  the 
discovery,  staking,  posting  of  the  notice  on  the  claim,  and  recording 
of  the  same.    The  court  in  its  findings  of  fact,  found  "that  said  plain- 
tiff, William  Naddy,  is  not  the  owner  of,  nor  in  the  possession  of, 
nor  entitled  to  the  possession  of,  the  certain  property  described  in  the 
first  paragraph  of  the  plaintiff's  first    cause  of  action  as  the  'Gold 
Run  Lode/  "    The  court  found  the.  same  facts  as  to  the  Gold  Run 
Fraction  lode  described  in  the  second  cause  of  action.    The  court 
further  found  "that  said  plaintiflf,  William  Naddy,  is  not  the  owner 
of,  nor  in  possession  of,  tior  entitled  to  the  possession  of,  the  certain 
alleged  Gold  Run  lode,  or  to  the  certain  alleged  Gold  Run  Fraction 
lode,       described       and       referred       to       in       the       plaintiffs 
complaint,  first  paragraph  of  the  third  cause  of  action.     *     *     * 
That  said  plaintiff  has  no  right,  title,  interest,  claim,  equity  or  demand 
in  or  to  the  said  lodes,  or  eithef  of  them,  or  any  part,  parcel,  or  por- 
tion thereof ;    that  said  plaintiflf  was  not  upon  the  14th  day  of  Decem- 
ber, 1897,  nor  at  any  time  since,  the  owner  of  or  in  possession  of  the 
property,  or  entitled  to  the  possession  of  the  property,  described  in 
the  plaintiff's  complaint  as  the  'Gold  Run  Lode'  and  the  Gold  Run 
Fraction  Lode,'  nor  any  part,  parcel,  or  portion  thereof ;"    "that  all 
of  the  issues  of  fact  raised  by  the  pleadings  in  this  case  are  hereby 
found  and  decided  in  favor  of  said  defendants,  and  each  of  them, 
and  against  said  plaintiff."   The  court  found  as  to  the  defendants' 
claim  all  the  facts  specifically  required  to  constitute  a  good  mining 
location,  and  ccmcluded  that  said  defendants  have  duly  complied  with 
all  the  laws  of  the  United  States,  of  the  state  of  South  Dakota,  and 
all  the  rules  and  regulations  in  any  wise  relating  to  or  appertaining 
to  the  location  of  quartz  mining  claims.    The  court  further  finds 
that  plaintiff  claims  some  right,  title,  estate,  or  interest  in  and  to  said 
Peacemaker  Fraction  lode  claimed  by  the  defendants,  and  that  said 
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claims  of  plaintiff  are  adverse  to  said  defendants,  and  are  unfounded 
in  law  and  in  fact,  and  embarrass  said  defendants  in  the  use,  enjoy- 
ment, and  disposal  of  the  property,  wherefore  the  court  concludes,  as 
matter  of  law,  that  plaintiff  is  not  entitled  to  relief  as  prayed  for  in 
his  complaint,  and  that  the  defendants  are  entitled  to  a  decree,  as 
prayed  for  in  their  answer,  quieting  their  title  in  and  to  said  Peace- 
maker Fraction  lode  as  against  the  said  plaintiff  and  all  persons 
claiming  or  to  claim  the  same,  or  any  part  thereof,  under  or  through 
said  plaintiflf. 

The  plaintiff  alleges  error  in  making  no  findings  of  fact  upon  the 
issues  tendered  by  the  first  and  second  causes  of  action,  and  that  the 
court  erred  in  entering  judgment  in  favor  of  the  defendants  and 
against  plaintiff  without  making  and  filing  findings  of  fact  upon  the 
issues  raised  by  the  complaint  of  plaintiff  and  the  answer  of  defend- 
ants. The  learned  counsel  for  appellant  in  their  brief  state  that  there 
is  but  one  proposition  to  be  presented  in  this  case,  and  that  is  whether, 
when  a  plaintiff  relies  upon  a  mining  location  not  patented,  as  the 
record  shows^  claim  of  plaintiff  not  to  have  been,  and  the  defendant 
sets  up  an  adverse  mining  claim,  is  it  sufficient  for  the  court  to  find 
merely  that  the  plaintiff  was  not  the  owner  of  the  lode  set  out  in  the 
complaint,  or  whether  the  specific  facts  upon  which  the  plaintiff  re- 
lies should  be  found  by  the  court.  And  they  contend  that  the  findings 
of  the  court  in  this  case  are  insufficient  upon  which  to  base  a  judg- 
ment in  favor  of  the  defendants.  The  respondents  insist:  First, 
That  as  the  appeal  is  simply  from  the  judgment,  no  findings  having 
been  presented  to  the  court  on  the  part  of  the  appellant,  no  exception 
taken  to  any  of  the  findings  and  no  motion  made  for  a  new  trial, 
there  is  nothing  before  the  court  but  the  findings  and  judgment,  and 
it  does  not  appear  from  any  of  these  that  the  plaintiff  gave  any  proof 
as  to  the  n^aking  of  a  discovery,  staking  a  claim,  doing  work  thereon. 
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or  doing  any  of  the  other  acts  required  in  locating  a  mining  claim, 
and  hence,  for  aught  that  appears  in  the  record,  the  plaintiff  may  have 
relied  upon  a  patent  or  deed  from  a  patentee  of  the  government. 
Second,  They  further  insist  that,  as  the  plaintiff  alleged  his  title 
generally,  it  was  sufficient  for  the  court  to  find  the  issues  substantially 
as  they  were  alleged  in  the  complaint  and  denied  by  the  answer. 
Thiid.  They  insist  that  the  plaintiff  is  precluded  from  raising  any 
question  as  to  the  sufficiency  of  the  findings  in  this  court,  for  the  rea- 
son that  no  findings  were  prepared  and  presented  to  the  court,  and 
no  request  made  for  further  findings  on  the  part  of  the  plaintiff. 

We  are  of  the  opinion  that  the  respondents  are  correct  in  all  of 
these  positions.  There  is  nothing  in  the  record  disclosing  to  this 
court  that  the  plaintiff  introduced  any  evidence  as  to  any  discovery  or 
acts  of  location,  and,  in  the  absence  of  such  evidence,  this  court  cannot 
presume  that  any  such  evidence  was  before  the  trial  court.  As  we  have 
seen,  the  plaintiff  alleges  that  he  is  the  owner,  in  the  possession  and 
entitled  to  the  possession,  of  certain  property  described  in  the  com- 
plaint. These  allegations  are  denied  by  the  answer.'  The  court, 
upon  this  issue,  finds  that  the  plaintiff  was  not  the  owner,  not  in  pos- 
session, and  not  entitled  to  the  possession,  of  the  premises  described 
in  the  complaint,  and  that  he  had  no  right,  title,  or  interest  therein. 
The  ultimate  facts,  therefore,  to  be  found  by  the  court,  were  as  to 
appellant's  title,  possession,  and  right  to  possession,  and  these  were 
all  found  against  him.  It  is  not  easy  the  perceive,  therefore,  what 
other  fact  it  was  necessary  for  the  court  to  have  found,  under  the 
pleadings,  in  order  to  sustain  the  judgment  in  favor  of  the  defend- 
ants. In  Daly  v.  Sorocco,  80  Cal.  367,  22  Pac.  211,  this  identical 
question  was  before  the  supreme  court  of  California.  In  that  case 
the  court  had  found,  as  in  this,  that  the  plaintiff  was  not  the  owner 
of  the  property  in  controversy,  and  was  not  in  the  possession,  or  enti- 
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tied  to  the  possession,  of  the  same.  The  court  there  held  that  this  con- 
stituted a  proper  finding  of  facts,  under  the  pleadings,  and  that  inas- 
much as  it  followed  the  plaintiff's  complaint,  and  was  as  broad  as  the 
allegations  of  the  complaint,  he  could  not  urge  error  upon  such 
a  finding.  The  plaintiff  relies  upon  McKenna  v.  Whittaker,  9  S.  D. 
442,  69  N.  W.  587,  decided  by  this  court,  but  that  case  does  not 
sustain  his  contention.  There  the  court  had  failed  to  find  upon  the 
material  issue  raised  by  the  pleadings  in  the  case  in  any  form,  and 
hence  this  court  held  that,  the  issue  not  having  been  found  by  the 
court  below,  there  was  nothing  in  this  court  for  review,  and  the  case 
was  sent  back  for  a  new  trial.  In  the  case  at  bar,  however,  the 
court  finds  upon  all  the  material  issues  presented  by  the  complaint 
and  the  denials  of  the  answer,  and  finds  against  the  appellant. 
Certainly,  therefore,  if  appellant's  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action — and  we  think  it  did — the  findings  are 
also  sufficient.  Again,  as  the  trial  court  was  not  requested  by  the 
plaintiff  to  make  any  additional  findings,  the  plaintiff  cannot  raise  any 
question  as  to  them  for  the  first  time  in  this  court.  If  the  plaintiff 
desired  findings  upon  a  particular  point,  or  more  specific  findings, 
he  should  have  requested  them,  and  their  omission  without  such 
request  is  not  error.  The  rule  is  thus  stated  in  8  Enc.  H.  and  Prac. 
277:  "An  objection  based  on  a  mere  omission  to  make  a  finding  of 
fact  cannot  be  raised  for  the  first  time  on  appeal.  If  a  party  desires 
any  particular  finding  of  fact,  he  must  call  the  attention  of  the  court 
to  the  matter  of  fact  upon  which  he  desires  a  finding,  and  make  a 
request  therefor;  and,  if  the  court  refuses  his  request,  he  must 
save  an  exception  to  such  refusal."  This  statement  seems  to  be  sup- 
ported by  the  great  weight  of  authority,  and  is  clearly  the  proper 
practice ;  and,  where  a  party  fails  to  request  the  making  of  such  find- 
ings as  he  may  desire  in  the  court  below,  he  cannot  be  permitted  in 
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this  court  to  raise  the  question  that  such  findings  have  not  been 
made.    Wilkinson  v.  Wilkinson,  59  Wis.  557,  18  N.  W.  527. 

It  is  further  contended  on  the  part  of  the  appellant  that  the  find- 
ings in  regard  to  plaintiffs  title  should  have  been  as  specific  as  those 
found  as  to  the  defendants'  title,  but  the  pleadings  on  the  part  of 
the  defendants  were  different.  The  defendants,  in  setting  out  their 
title  under  their  counterclaim,  set  out  the  various  acts  of  location 
upon  which  they  relied  as  giving  them  a  good  title  to  the  property. 
The  court  in  its  findings,  therefore,  followed  the  allegations  of  the 
counterclaim  and  found  specifically  all  the  facts  constituting  defend- 
ants' claim  of  title.  No  exception  has  been  taken  to  these  findings, 
and,  in  the  view  we  have  taken  of  the  case,  we  do  not  deem  it  necessa- 
ry to  further  consider  them.  It  is  sufficient  to  say  that  the  plain'tiflf 
chose  to  set  out  the  ultimate  fact  of  ownership  and  possession,  and 
his  right  to  possession ;  and  the  findings,  being  as  broad  as  the  alle- 
gations, were  ample  and  sufficient. 

It  is  further  contended  on  the  part  of  the  appellant  that  there 
was  no  finding  upon  the  question  of  abandonment  alleged  on  the 
part  of  the  defendants.  While  there  is  no  direct  finding  upon  this 
allegation  of  the  counterclaim,  which  seems  not  to  have  been  denied 
by  any  reply,  the  other  facts  found  necessarily  cover  this  issue.  The 
findings  that  plaintiff  was  not  the  owner,  not  in  possession,  and  not 
entitled  to  the  possession,  of  the  property,  was,  in  effect,  a  finding- 
that,  if  he  had  ever  had  any  claim  to  the  property,  it  had  been  aban- 
doned, or,  at  least,  from  the  findings,  this  court  would  not  presume 
that  he  ever  had  any  such  title,  and  therefore  the  want  of  such  a 
finding  does  not  materially  affect  the  case.  But,  as  before  stated, 
the  plaintiff  made  no  request  for  a  finding  upon  this  subject,  and 
therefore  he  is  not  in  a  position  to  urge  error  in  this  court.  As  there 
are  sufficient  findings  to  which  no  exception  has  been  taken  to  sup- 
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port  the  judgment,  the  failure  of  the  court  to  make  any  finding  upon 
this  question  was  not  prejudicial.  Martin  v.  Bank,  7  S.  D.  268,  64 
N.  W.  127.  Again,  if  any  findings  had  been  made  by  the  court  upon 
this  alleged  issue,  it  must  necessarily  have  been  against  the  plaintiff ; 
hence  no  prejudicial  error  was  committed  by  the  court  in  failing  to 
pass  upon  this  question.  Hutchings  v.  Castle,  48  Cal.  152;  Bank  v., 
McKinney,  4  S.  D.  226,  55  N.  W.  929 ;  Joslyn  v.  Smith,  2  N.  D.  53, 
49  N.  W.  382.  Finding  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


KiRBY  V.  Crisp  (Sioux  Fai.ls  Savings  Bank,  Intervenor.) 

(Opinion  filed  June  12,  1901.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Joe  Kirby  against  W.  J.  Crisp.  The  Sioux  Palls 
Savings  Bank  filed  a  complaint  of  intervention,  and  from  an  order 
overruling  a  demurrer  to  such  complaint  the  plaintiff  appeals.  Af- 
firmed. 

Kirby  &  Winsor,  for  appellant. 

Boyce  &  Warren,  for  respondent. 

Fuller,  P.  J.  In  this  action  to  recover  the  possession  of  cer- 
tain securities  deposited  by  the  intervenor,  the  Sioux  Falls  Savings 
Bank  with  the  defendant,  W.  J.  Crisp,  as  clerk  of  the  circuit  court, 
a  demurrer  to  the  complaint  in  intervention  was  overruled,  and  plain- 
tiff appeals.  The  note  and  mortgage  and  the  certificates  of  bank  stock 
which  plaintiflF  seeks  to  recover,  constitute  the  identical  property  de- 
posited, under  a  mistake  of  law,  by  the  intervening  bank  with  the 
Vol.  15  S.  D  — 3 
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defendant,  Crisp,  as  clerk  of  the  circuit  court,  and  the  facts  contained 
in  this  complaint  in  intervention  are  so  fully  stated  in  Lien  v.  Bank, 
12  S.  D.  317,  8i  N.  W.  628,  and  Bank  v.  Lien  (decided  at  this  term) 
14  S.  D.  410,  85  N.  W.  924,  that  it  is  deemed  unnecessary  to  recite 
here  the  allegations  of  such  ccnnplaint.  The  foregoing  decisions  fully 
justify  intervention  on  the  part  of  the  bank  for  the  purpose  of  ad- 
judicating its  right  to  reclaim  the  securities  so  delivered  without  au- 
thority to  the  defendant,  Crisp,  and  the  facts  stated  in  the  complaint 
of  intervention  are  sufficient  to  constitute  a  cause  of  action.  The 
order  overruling  the  demurrer  is  therefore  affirmed. 


Smithson  v.  Fall  River  County. 

Law»  1897,  Chap.  47,  §  1,  provides  that  the  salaries  of  registers  of  deeds 
ahall  be  regulated  by  the  value  of  the  property  in  their  respective 
counties.  Section  2  declares  that,  if  the  county  commissioners  deem 
It  necessary,  they  may  fix  the  number  of  clerks  to  be  employed,  and 
the  compensation  they  shall  receive,  to  be  paid  from  the  special 
salary  fund  or  the  county  general  fund  by  warrant.  "Provided,  That 
the  total  amount  paid  to  the  register  of  deeds  for  salary  and  clerk 
hire  shall  not  exceed  the  amount  of  fees  collected"  by  him.  Held,  that 
where  a  register  of  deeds  had  received  all  the  fees  collected  by  him,  he 
was  entitled  to  nothing  more. 

(Opinion  filed  July  10,  1901.) 

Appeal  from  circuit  court,  Hughes  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  Willaim  W.  Smithson  against  Fall  River  county  to 
recover  an  alleged  balance  due  as  salary  as  register  of  deeds. 

From  an  order  sustaining  a  demurrer  to  the  complaint,  plaintiff 
appeals.    Affirmed. 
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Albert  Gunderson,  for  appellant. 

5*.  Eugene  Wilson,  State's  Attorney,  for  respondent. 

Hanky,  J.  Plaintiff  appeals  from  an  order  sustaining  a  demur- 
rer to  his  complaint  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  contains  the  following  well- 
pleaded  facts:  Defendant  is  one  of  the  organized  counties  of  this 
state.  At  the  general  election  of  1898,  plaintiff  was  elected  register 
of  deeds  in  and  for  the  defendant  county,  and  in  due  time  qualified, 
and  entered  upon  the  discharge  of  his  duties  as  such  officer.  The 
assessed  value  of  property  in  the  defendant  county,  as  fixed  by 
the  state  board  of  equalization  for  the  preceding  year,  was  $1,358,985. 
The  total  amount  of  fees  collected  by  the  plaintiff  during  January, 
February,  and  March,  1899,  ^^^  $i57-35»  which  was  reported  to  the 
board  of  county  commissioners,  and  retained  by  the  plaintiff  to  ap- 
ply on  his  salary.  A  properly  verified  claim  for  $112.65,  the  bal- 
ance alleged  to  be  due  the  plaintiff,  was  duly  presented  to  and  re- 
jected by  the  board  of  county  commissioners  before  this  action  was 
begun.  It  is  conceded  that  the  plaintiff's  compensation  is  governed 
by  the  following  statute: 

"Section  i.  The  salaries  of  registers  of  deeds  and  county  audit- 
ors shall  be  regulated  by  the  value  of  the  property  in  their  respective 
counties,  as  fixed  by  the  state  board  of  equalization  for  the  preced- 
ing year,  as  follows:  They  shall  be  entitled  to  receive  five  (5) 
mills  on  each  dollar  of  the  first  one  hundred  thousand  dollars  ($100,- 
000)  ;  one  ( i )  mill  on  each  dollar  of  all  sums  in  excess  of  such  last 
named  sum  and  less  than  five  hundred  thousand  dollars  ($500,000)  ; 
one-quarter  (>^)  of  one  (i)  mill  on  each  dollar  of  all  amounts  in 
excess  of  said  last  named  sum  and  less  than  one  million,  five  hundred 
thousand  dollars  ($1,500,000)  ;  and  one  twenty-fifth  (1-25)  of  one 
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mill  on  each  dollar  of  all  amounts  in  excess  of  said  last  named  sum. 
Provided,  that  in  counties  having  an  assessed  valuation  of  three 
hundred  thousand  dollars  ($300,000)  or  less  the  salaries  of  regis- 
ters of  deeds  and  county  auditors  shall  riot  exceed  four  hundred  dol- 
lars ($400)  and  such  salaries  shall  not  in  any  county  exceed  one 
thousand,  two  hundred  dollars  ($1,200),  which  salaries  shall  be 
paid  quarterly  by  warrants  on  the  special  salary  fund  or  the  county 
general  fund. 

"Sec.  2.  If,  in  the  judgment  of  the  board  of  county  commis- 
sicmers  of  any  county,  it  shall  be  deemed  necessary  for  the  prompt 
and  accurate  dispatch  of  business  in  the  office  of  the  register  of  deeds 
or  county  auditor  that  deputies  or  clerks  be  employed  therein,  they 
shall  by  resolution  fix  the  number  of  clerks  to  be  employed  and  the 
compensaticHi  which  they  shall  receive,  which  compensation  shall 
be  paid  monthly  from  the  special  salary  fund  or  the  county  general 
fund  by  warrant.  Provided,  that  the  officer  in  whose  office  such 
deputies  or  clerks  are  to  be  employed  shall  have  the  sole  power  of 
appointing  the  same  and  removing  them  at  pleasure.  Provided  fur- 
ther, that  the  total  amount  paid  to  the  register  of  deeds  for  salary 
and  clerk  hire  shall  not  exceed  the  amount  of  fees  collected  by  such 
officer  as  provided  by  law.  Provided,  Also,  this  act  shall  not  affect 
the  salaries  of  registers  of  deeds  and  county  auditors  elected  at  the 
general  election  held  November  third,  eighteen  hundred  ninety-six. 

"Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed. 

"Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval." 

Laws  1897,  chapter  47. 

The  language  of  the  italicized  proviso  in  section  2  is  plain ;  its 
meaning  unmistakable.     There  can  be  no  doubt  as  to  the  legisla- 
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tive  intent.  Less  ambi^ous  language  could  hardly  have  been  em- 
ployed. The  amount  of  salary  and  clerk  hire  is  limited  by  the  re- 
ceipts of  the  office.  Having  received  all  the  fees  collected  by  him 
during  the  period  mentioned  in  his  pleading,  the  plaintiff  was  enti- 
tled to  nothing  more,  and  his  complaint  failed  to  state  a  cause  of  ac- 
tion.    The  order  of  the  circuit  court  is  affirmed. 


CouGHRAN  V.  Markley  et  ux. 

1.  Lnder  Comp.  Laws,  §  4900,  proYiding  that  a  summons  may  be  served 

by  publication  when  the  person  on  whom  the  service  is  to  be  made 
cannot  be  found  witnin  the  state,  and  that  fact,  together  with  tlie 
fact  that  a  cause  of  action  exists  against  defendant,  appears  by  af- 
fidavit to  the  satisfaction  of  the  court,  the  court's  determination  can- 
not be  questioned  on  appeal  where  there  are  sufficient  facts  stated  to 
call  into  exercise  the  Judicial  mind. 

2.  An  affidavit  of  plaintiiTs  attorney  that  after  a  summons  was  delivered 

to  the  sheriff  of  the  county  wliere  defendants  formerly  resided  for 
service,  and  was  returned  without  being  served,  affiant  inquired  of 
the  plaintiff  and  certain  persons,  including  such  sheriff,  wlio  were 
acquainted  with  the  defendants  when  they  resided  in  that  county, 
concerning  their  whereabouts,  and  was  informed  that  they  had  re- 
moved from  the  county  more  than  five  years  preceding  the  time  of  the 
inquiries,  and  that  their  whereabouts  were  unknown  to  the  persons 
of  whom  lie  inquired,  stated  sufficient  facts  to  call  into  exercise  the 
Judicial  mind  of  the  court,  and  hence  will  not  be  reviewed  on  appeal. 

3.  ssuch  affidavit  is  not  insufficient  for  not  containing,  a  statement  of 

facts  showing  that  a  cause  of  action  existed  against  defendants^ 
where  the  verified  complaint  stated  a  cause  of  action,  and  was  made 
a  part  of  the  affiaavlt. 

(Opinion  filed  July  10,  1901.) 

Appeal  from  circuit  court,  Lincoln  county.    Hon.  Joskph  W. 

Jones,  Judge, 
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Action  by  E.  W.  Coughran  against  Michael  M.  Markley  and 
wife  to  cletennine  conflicting  claims  to  realty.  There  was  a  judg- 
ment in  favor  of  the  plaintiff,  and  a  motion  by  defendants  to  set  it 
aside.  From  an  order  denying  the  motion,  defendants  appeal.  Af- 
firmed. 

//.  H,  Potter,  for  appellants. 

The  affidavit  upon  which  the  order  for  publication  of  the  sum- 
mons in  this  case  was  made  was  insufficient  to  confer  .jurisdiction. 
Boethal  v.  Hoellwarth,  74  N.  W.  231 ;  Beach  v.  Beach,  43  N.  W. 
701;  Richardson  v.  Richardson,  26  Cal.  153;  Yolo  Co.  v.  Knight, 
II  Pac.  662;  Swain  v.  Chase,  12  Cal.  283;  Victor  Mill  Co.  v.  Jus- 
tice, 18  Nev.  21. 

Bailey  &  Voorhees,  for  respondent. 

Hanky,  J.  In  this  action  to  determine  conflicting  claims  to  cer- 
tain realty,  the  summons  was  served  by  publication,  defendants 
did  not  appear,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff. Eight  years  later  defendants  moved  to  have  the  judgment  set 
aside  on  the  ground  that  it  was  rendered  without  jurisdiction, 
the  motion  was  denied,  and  they  appealed.  The  order  directing 
service  by  publication  was  based  upon  the  following  affidavit, 
to  which  was  attached,  as  a  part  thereof,  a  copy  of  the  complaint : 
"C.  O.  Bailey,  being  first  duly  sworn,  says :  That  he  is  one  of  the 
attorneys  for  the  plaintiff  in  the  above  entitled  action,  and  as  such 
attorney  has  had  charge  of  the  proceedings  in  the  said  action  on  the 
part  of  the  plaintiff  therein.  That  the  defendants  above  named, 
Michael  M.  Markley  and  Mrs.  Michael  M.  Markley,  his  wife,  can- 
not, after  due  diligence,  be  found  within  the  state  of  South  Dakota. 
That  affiant,  acting  as  attorney  aforesaid,  has  made  effort  to  ascer- 
tain the  whereabouts  and  residence  of  the  said  defendants  as  fol- 
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lows  :  Of  B.  B.  Night,  the  sheriff  of  said  county ;  of  Thomas  Thor- 
son  and  W.  C.  Soule,  who  have  resided  in  said  Lincolti  county  for 
more  than  ten  years  last  past ;  of  the  plaintiff  herein  and  various 
persons,  who  are  old  residents  of  said  Lincoln  county,  and  were  ac- 
quainted with  said  defendants  when  they  resided  in  said  Lincoln 
county,  and  that  a  summons  in  said  action  was  duly  issued  against 
the  said  defendants,  and  was  placed  in  the  hands  of  the  sheriff  of  the 
said  county  of  Lincoln  for  -service  upon  the  said  defendants,  and 
that  said  summons  was  returned  by  the  said  sheriff  with  his  in- 
dorsement thereon  that  the  said  defendants  could  not  be  found  by 
him  within  the  said  county  of  Lincoln,  which  said  summons,  so  in- 
aorsed  as  aforesaid,  will  be  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  said  county  of  Lincoln.  That  from  the  inquiries 
concerning  said  defendants,  and  the  efforts  made  by  affiant  as  afore- 
said to  ascertain  the  whereabouts  and  residence  of  the  said  defend- 
ants as  aforesaid,  affiant  has  ascertained  that  the  said  defendants 
removed  from  the. county  of  Lincoln  over  five  years  ago,  but  that 
their  present  place  of  residence  is  unknown,  and  that  the  place  to 
which  they  removed  is  also  unknown,  and  that  they  are,  as  deponent 
is  informed  and  believes,  nonresidents  of  the  state  of  South  Dakota. 
Affiant  further  says  that  a  cause  of  action  exists  against  the  said 
defendants,  and  that  they  are  proper  parties  to  said  action,  and  that 
said  action  is  an  action  relating  to  real  property  in  the  said  state  of 
South  Dakota,  all  of  which  will  more  fully  appear  from  the  com- 
plaint in  said  action,  a  true  and  correct  copy  whereof  is  hereto  at- 
tached and  made  a  part  hereof,  and  that  the  relief  demanded  in  the 
said  complaint  consists  partly  in  excluding  the  said  defendants  from 
any*  interest  or  lien  in  said  real  property." 

It  is  contended  by  defendants  that  the  court  erred  in  denying 
defendants*  motion,  for  the  following  reasons:     "(i)   Because  the 
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affidavit  on  which  said  order  of  publication  was  based  did  not  state 
sufficient  facts  to  show  that  diligence  had  been  used  to  obtain  per- 
sonal service  of  the  summcMis  on  the  defendants  within  the  state- 
(2)  Because  said  affidavit  did  not  contain  any  statement  of  facts 
showing  that  a  cause  of  action  existed  against  defendants." 

Where  the  subject  of  the  action  is  real  or  personal  property  in 
this  state,  and  the  defendant  has  or  claims  a  lien  or  interest,  actual 
or  contingent,  therein,  or  the  relief  demanded  consists  wholly  or 
partly  in  excluding  the  defendant  from  any  interest  or  lien  therein, 
and  the  defendant  cannot,  after  due  diligence  be  found  within  the 
state,  and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  in  like  manner  appears  that  a 
cause  of  action  exists  against  the  defendant,  such  court  or  judge 
may  grant  an  order  that  the  service  be  made  by  the  publication  of  a 
summons.  In  case  of  publication,  the  court  or  judge  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith  de- 
posited in  the  post  office,  directed  to  the  person  to  be  served,  at 
his  place  of  residence,  unless  it  appear  that  such  residence  is  neither 
known  to  the  party  making  the  application,  nor  can  with  reason- 
able diligence  be  ascertained  by  him.  When  publication  is  ordered, 
personal  service  of  a  copy  of  the  summons  and  complaint  out  of  the 
state  is  equivalent  to  publication  and  deposit  in  the  post  office. 
Comp.  Laws,  §  4900.  On  the  theory  that  the  residence  of  the  de- 
fendants was  unknown,  and  could  not  with  reasonable  diligence  be 
ascertained,  copies  of  the  summons  and  complaint  were  not  di- 
rected to  be  deposited  in  the  postoffice.  Under  such  circumstances 
the  probability  of  actual  notice  to  defendants  is  so  slight  that  jus- 
tice demands  a  strict  compliance  with  the  statute.  Judgments  which 
exclude  persons  from  any  interest  in  or  lien  upon  land  should  not 
be  rendered  without  actual  notice,  when  by  the  exercise  of  reason- 
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able  diligence  actual  notice  can  be  given.  There  should  be  either 
actual  notice,  or  an  honest  and  reasonable  effort  to  give  it.  The 
statute  contemplates,  and  trial  judges  should  invariably  require, 
that  the  party  who  institutes  the  suit  shall  in  good  faith  make  every 
reasonable  effort  to  not  only  ascertain  that  the  defendant  cannot 
be  served  in  the  state,  but  to  ascertain  his  whereabouts,  in  order  that 
copies  of  the  summons  and  complaint  may  reach  him  through  the 
mails  or  otherwise.  When  such  an  effort  has  been  made,  compe- 
tent evidence  of  what  has  been  done  should  be  presented  to  the  court 
or  judge  by  affidavit.  Facts  within  the  personal  knowledge  of  the 
affiant,  not  conclusions,  opinions,  or  beliefs,  should  be  stated.  It 
is  not  enough  to  state  the  ultimate  fact  in  the  language  of  the  stat- 
ute. Competent  evidence  should  be  produced  by  affidavit  alone 
from  which  the  court  or  judge  can  judicially  determine  whether 
reasonable  diligence  has  been  exercised.  Bothell  v.  Hoellwarth, 
lo  S.  D.  491,  74  N.  VV.  231 ;  Territory  v.  Taylor,  i  Dak.  479,  482 
Append.  The  statute  on  this  subject  is  plain.  Compliance  with  its 
provisions  is  not  difficult.  It  is  a  serious  matter  to  vacate  judgments 
upon  which  substantial  rights  have  been  based  in  good  faith,  and 
it  is  equally  serious  to  deprive  persons  of  valuable  property  with- 
out notice.  In  every  case  involving  the  validity  of  orders  for  pub- 
lication which  has  reached  this  court,  all  doubt  might  have  been 
avoided  by  careful  attention  to  the  provisions  and  purpose  of  the 
statute.  The  practice  rather  than  the  law  relating  to  orders  for  pub- 
lication needs  amendment  in  this  state.  The  court  below  decided  that 
reasonable  diligence  had  been  'exercised  to  find  the  defendants. 
What  constitutes  reasonable  dilit^ence  in  any  case  of  this  character 
must  depend  upon  its  particular  facts  and  circumstances.  Whether 
in  any  case,  every  reasonable  effort  has  been  exhausted,  is  a  ques- 
tion  upon   which   equally   qualified   persons   may   honestly   differ. 
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A  showing  satisfactory  to  one  trial  judge  might  be  deemed  in- 
adequate by  another,  and  wholly  insufficient  by  an  appellate  tribunal. 
How,  then,  shall  the  action  of  the  lower  court  be  considered?  Is 
it  the  sufficiency  of  the  evidence,  or  whether  there  was 
any  legal  evidence  of  diligence,  which  is  to  be  determined  by  this 
court?  Manifestly  the  answer  to  these  inquiries  depends  upon  the 
method  pursued  to  vacate  the  judgment.  On  appeal  from  the  order 
directing  publication,  or  from  the  judgment  founded  thereon, 
the  sufficiency  of  the  evidence  might  be  considered.  Such  was  the 
case  of  Ricketson  v.  Richardson,  26  Cal.  149,  frequently  quoted  in 
this  jurisdiction.  Davis  v.  Cook,  9  S.  D.  319,  69  X.  W.  18,  was 
an  action  to  quiet  title,  wherein  the  plaintiff  sought  to  establish  his 
title  by  a  judgment  rendered  in  another  action,  in  which  the  sum- 
mons was  served  by  publication,  and  its  validity  was  questioned  by 
an  objection  to  its  introduction  in  evidence.  There  the  attack  was 
clearly  collateral,  and  this  court,  after  quoting  from  the  statute  re- 
lating to  the  publication  of  summons,  employs  the  following  lan- 
guage: "It  will  be  observed  that  the  facts  must  appear  by  affidavit 
to  the  satisfaction  of  the  court  or  judge.  The  term  'satisfaction'  of 
the  court  or  judge  presupposes  the  exercise  of  judicial  power  on 
the  part  ot  the  court  or  judge.  If,  therefore,  sufficient  facts  are 
stated  to  call  into  exercise  the  judicial  mind  of  the  court  or  judge, 
his  judicial  determination,  however  erroneous  it  may  be,  cannot  be 
questioned  in  a  collateral  proceeding.  It  is  only  when  the  facts 
stated  in  the  affidavit  are  insufficient  to  call  into  exercise  the  ju- 
dicial power  of  the  court  that  the  judgment  based  upon  such  a  ser- 
vice, made  upon  such  an  affidavit,  will  be  held  void,  and  it  is  only 
when  the  judgment  is  void  that  it  can  be  attacked  in  a  collateral 
proceeding  by  parties  or  strangers."  In  the  case  at  bar  the  motion 
to  vacate  was  made  eight  years  after  the  judgment  was  rendered, 


Digitized  by  VjOOQ IC 


COUGHRAN  V.  MaHKLEY  €t  UX.  43 


July,  1901.]  Opinion  of  the  Court— Haney,  J. 


upon  the  sole  ground  that  the  court  was  without  jurisdiction. 
WTiether  this  be  termed  a  direct  or  collateral  attack,  precisely  the 
same  question  is  involved  that  was  involved  in  Davis  v.  Cook, 
namely,  is  the  judgment  void  for  want  of  jurisdiction?  No  appeal 
or  proceedings  to  open  the  default  or  vacate  on  the  ground  of  mis- 
take, inadvertence,  surprise,  or  excusable  neglect  having  been  taken 
during  the  periods  prescribed  by  the  statute  (Comp.  Laws,  §§  4900, 
4939»-52i6),  irregularities  or  errors  which  do  not  defeat  the  juris- 
diction of  the  court  cannot  be  considered.  Therefore  the  question 
to  be  determined  is  not  whether  this  court  would,  in  the  first  in- 
stance have  ordered  the  summons  to  be  published  upon  the  affida- 
vit in  this  case,  but  whether  such  affidavit  contains  sufficient  facts 
to  call  into  exercise  the  judicial  mind  of  the  lower  court.  If  so, 
its  judicial  determination,  however,  erroneous,  cannot  be  questioned 
on  this  appeal. 

It  may  have  been  assumed  in  former  opinions  of  this  court  that 
the  procedure  followed  in  this  case  should  be  regarded  as  a  direct 
attack,  governed  by  different  rules  than  those  applicable  to  collateral 
proceedings ;  but  it  will  be  observed  that  in  each  case  the  action  of 
the  trial  court  in  granting  the  order  for  publication  was,  in  effect, 
subjected  to  the  same  test,  the  order  being  sustained  except  where 
there  was  substantially  no  legal  evidence  of  reasonable  diligence. 
Bothell  V.  Hoellwarth,  lo  S.  D,  491,  74  N.  W.  231 ;  Plummer  v. 
Blair  12  S.  D.  23,  80  N.  W.  139;  Woods  v.  Pollard,  14  S.  D.  44, 
84  N.  W.  214;  Davis  v.  Cook,  supra.  Concerning  motions  to  vacate 
judgments  Mr,  Freeman  says:  "So  far  as  the  cases,  or  any  of  them, 
affirm  that  a  motion  to  vacate  a  judgment  is  a  direct  attack 
thereon,  and  may  therefore  be  supported  by  evidence  not  admissible 
on  a  collateral  attack,  we  think  them  erroneous.  Judgment  having 
been  entered  in  an  apparently  legal  manner,  and  the  jurisdiction  of 
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the  court  not  being  retained  by  any  motion  or  proceeding  taken 
either  during  the  term  or  within  the  time  allowed  by  some  statute, 
the  court  loses  all  control  over  the  action  and  the  parties  thereto ; 
and  its  subsequent  interference  to  vacate  its  judgment  can  only  be 
justified  on  the  ground  that  the  judgment" might  be  avoided  in  any 
collateral*  proceeding,  and  for  that  reason  to  permit  it  to  stand  un- 
vacated  may  probably  cause  innocent  parties  to  purchase  titles  based 
thereon,  or  to  be  otherwise  deluded  by  it."  i  Freem.  Judgm.  §  98. 
The  motion  to  vacate  in  this  action,  made  eight  years  after  the  judg- 
ment was  rendered,  upon  the  sole  ground  that  the  court  was  without 
jurisdiction,  did  not  invoke  the  exercise  of  discretion  on  the  part  of 
the  circuit  court  as  where  one  seeks  to  have  a  default  set  aside; 
nor  did  it  require  or  authorize  the  review  and  correction  of  any  mere 
irregularities  or  errors.  It  asserted  that  the  judgment  was  void. 
By  that  assertion  it  must  stand  or  fall.  If  the  court  was  without  jur- 
isdiction to  render  the  judgment  it  did,  such  judgment  is  a  nullity, 
whenever  and  however  attacked.  If  the  court  possessed  jurisdiction, 
its  judgment,  however  erroneous,  must  be  sustained  on  this  ap- 
peal. 

With  the  issue  raised  by  defendants'  motion  thus  defined,  we 
proceed  to  consider  the  affidavit  upon  which  the  order  for  publica- 
tion  was  based.  It  appears  therefrom  that  the  summons  was  deliv- 
ered to  the  sheriff  of  Lincoln  county,  where  defendants  formerly 
resided,  for  service,  and  was  returned  without  being  served.  If 
the  sheriff  made  any  efforts  to  find  the  defendants,  such  efforts 
should  have  been  shown  by  his  own  affidavit.  We  recall  no  law  im- 
posing upon  that  officer  the  duty  of  making  diligent  search  for 
persons  upon  whom  service  is  to  be  made,  and  believe  his  return  in 
cases  of  publication  is  usually  made  without  any  extended  inquiry. 
Therefore  the  presumption,  if  any,  arising  from  his  failure  to  serve 
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the  summons,  is  of  little  weight,  but  the  fact  that  the  summons  was 
delivered  to  the  officer  for  service  is  evidence  of  good  faith  on  the 
part  of  the  plaintiff.  The  law  required  an  honest  and  reasonable 
effort  to  ascertain  defendant's  whereabouts.  The  duty  of  making 
this  effort  was  intrusted  to  plaintiff's  attorney.  There  is  nothing 
in  his  affidavit  to  suggest  that  he  did  not  act  in  good  faith.  It 
must  be  assumed  that  his  sworn  statements  were  believed  by  him 
to  be  true.  Taking  the  affidavit  as  a  whole,  it  shows  that  the  attor- 
ney inquired  of  the  plaintiff  and  certain  persons,  including  the  sheriff 
of  Lincoln  county,  who  were  acquainted  with  the  defendants  when 
they  resided  in  that  county,  concerning  their  whereabouts,  and  was 
informed  that  they  had  removed  from  the  county  more  than  five 
years  preceding  the  time  of  the  inquiries,  and  that  their  whereabouts 
at  that  time  were  unknown  to  the  persons  of  whoip  he  inquired.  The 
showing  would  have  been  more  satisfactory  had  the  affiant  stated 
in  detail  what  his  inquiries  were  and  what  replies  he  received,  or, 
what  would  have  been  better  still,  he  might  have  secured  the  affida- 
vits of  the  persons  of  whom  he  inquired;  but,  as  heretofore  sug- 
gested, the  methods  of  making  the  inquiry  and  of  proving  diligence 
in  these  cases  are  without  limit.  The  fact  to  be  ascertained  v/as 
the  whereabouts  of  the  defendants.  The  most  natural  and  reason- 
able method  of  ascertaining  that  fact  was  inquiry  of  persons  ac- 
quainted with  them  at  their  last  known  residence.  Assuming  the  af- 
fidavit to  be  true,  the  conclusion  cannot  be  escaped  that  the  affiant 
was  convinced  that  the  defendants  had  removed  from  Lincoln  coun- 
ty, and  that  they  could  not  be  found.  Presuming  that  affiant  acted 
in  good  faith,  mindful  of  his  duty  as  an  officer  of  the  court,  the 
only  fair  inference  is  that  he  heard  of  nothing  demanding  further 
inquiry,  and  that  further  inquiry  would  not  have  resulted  in  find- 
ing defendants.     It  now  appearing  that  defendants  were  living  at 
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the  time,  of  course  a  successful  search  was  possible.  But  the  law 
did  not  demand  the  use  of  every  possible  means  to  find  them.  The 
trial  judge  was  satisfied  that  a  reasonable  effort  had  resulted  in 
failure.  Doubtless  a  more  satisfactory  showing  might  have  been 
made,  but  certainly  sufficient  facts  were  stated  to  call  into  exercise 
the  judicial  mind  of  the  judge  and  his  judicial  determination  can- 
not be  questioned  in  this  proceeding.    Davis  v.  Cook,  supra. 

Defendant's  second  contention  cannot  be  sustained.  The  plain- 
tiff's verified  complaint  stated  a  cause  of  action.  It  was  made  a  part 
of  the  affidavit.  It  as  clearly  appeared  from  the  affidavit  that  a 
cause  of  action  existed  against  the  defendants  as  it  would  had  the 
verified  complaint  itself  been  read  to  the  court  and  referred  to  in  the 
order  for  publication.    The  order  of  the  circuit  court  is  affirmed. 


Nelson  v  Jordeth  et  al. 

1.  Where  the  court's  action  In  withdrawing  a  case  from  the  jury  is  not 
objected  to  by  plaintiff  on  the  ground  that  he  is  entitled  to  a  jury 
trial  and  subsequently  the  court  decides  the  case,  filing  its'  decision 
in  writing,  on  appeal  the  case  will  be  treated  as  one  tried  by  the 
court. 

2.  In  a  case  involving  the  title  to  real  estate,  it  was  error  for  the  court 
to  take  the  case  from  the  jury  and  decide  the  same  himself. 

3.  Comp.  Laws,  §  5090,  provides  that,  when  notice  if  intention  to  move 

for  new  trial  designates  as  the  ground  the  insuflBciency  of  the  evi- 
dence, the  statement  must  specify  the  particulars  in  which  it  is 
insufficient,  and  when  it  designates  errors  in  law  the  statement  must 
specify  the  particular  errors.  Held,  that,  where  the  statement  con- 
tains no  specification  of  errors,  it  Is  insufficient. 
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4.  In  an  action  involving  the  title  to  real  estate,  defendant  at  the  close 
of  the  evidence,  moved  the  court  to  take  the  case  from  the  jury,  and 
to  decide  it  upon  the  questions  of  law,  which  was  granted.  Plaintiff 
did  not  object  to  the  motion.  Held,  that  a  motion  for  a  new  trial 
based  on  the  court's  action  was  unavailing. 

(Opinion  filed  July  10,  1901.) 

Appeal  from  circuit  court,  Potter  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  John  Nelson  against  Johanna  Jordeth  and  others  to 
determine  conflicting  claims  to  realty.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

John  Wood,  for  appellant. 

A,  L.  Ellis  and  Albert  Gunderson,  for  respondents. 

Haney,  J.  This  is  an  action  to  determine  conflicting  claims 
to  a  quarter  section  of  land  in  Potter  county.  Plaintiff  alleges  own- 
ership in  fee  simple.  His  ownership  is  denied  by  defendants,  who 
allege  title  in  themselves.  They  also  allege  that  the  action  is  to 
set  aside  a  tax  deed  recorded  more  than  three  years  before  it  was 
commenced ;  that  when  they  obtained  title  the  land  was  unoccupied 
and  uncultivated  prairie ;  that  they  have  made  permanent  improve- 
ments in  good  faith,  of  the  value  of  $1,912.50;  that  they  have  paid 
$132.94  in  taxes  upon  the  land ;  that  the  value  of  the  land  when  they 
obtained  title  did  not  exceed  $300;  and  that  the  land,  without  the 
improvements  and  taxes  so  paid,  is  not  worth  to  exceed  $167.06. 
A  jury-  was  sworn.  At  the  close  of  all  the  testimony  counsel  moved 
the  court  to  direct  the  jury  to  find  for  defendants  for  the  fol- 
lowing reasons:  (i)  Plaintiff  has  failed  to  make  a  prima  facie 
case:  (2)  it  appears  from  the  testimony  that  defendants  and  their 
grantors  have  paid  the  taxes  continuously  for  ten  successive  years, 
they  are  in  possession  of  valuable  improvements,  and  they  are  the 
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only  ones  who  have  been  in  possession  for  over  ten  years  under  color 
of  title;  (3)  more  than  three  years  have  elapsed  since  the  issuance 
of  the  tax  deed;  (4)  no  taxes  have  been  paid  or  tendered  by  the 
plaintiff.  He  also  moved  the  court  "to  take  the  case  from  the  jury, 
and  decide  it  upon  the  questions  of  law  presented  in  this  motion." 
Thereupon  the  trial  judge  appears  to  have  stated  his  views  of  the 
law,  and  announced  that  "the  judgment  of  the  court  is  for  the  de- 
fendants, for  a  dismissal  of  the  action."  The  plaintiff  excepted  "to 
the  ruling  of  the  court  upon  each  proposition  made  by  the  court 
in  his  ruhng."  Subsequently  the  court  rendered  the  following  de- 
cision in  writing:  "The  court  having  heard  all  the  testimony  of 
the  plaintiff  and  of  the  defendants,  and  the  said  parties  having 
rested,  the  court  finds  that  there  is  no  issue  for  a  jury.  The  jury 
is  discharged,  and  the  court  finds  the  following:  Findings  of  facts : 
(i)  That  prior  to  the  year  1886  the  plaintiff  was  the  owner  of, 
and  had,  the  northeast  quarter  of  section  twenty-eight  in  township 
one  hundred  ninet^h  north,  of  range  number  seventy-four  west  of 
the  sth  P.  M.,  the  land  in  controversy.  (2)  That  the  defendants 
are  in  possession  of  said  land,  and  are  the  owners  of  a  tax  deed 
thereon ;  that  the  defendants  and  their  grantors  have  paid  the  taxes 
on  said  land  continuously  for  more  than  ten  years  prior  to  the  com- 
mencement of  this  action,  in  good  faith,  under  color  of  title;  that 
the  plaintiff  had  not  paid  or  tendered  any  such  taxes  before  the  com- 
mencement of  this  action ;  that  there  is  no  testimony  showing  that 
said  taxes  were  not  justly  due,  or  that  said  land  was  not  subject  to 
taxation.  The  court  therefore  finds  as  conclusions  of  law:  (i) 
That  the  plaintiff  has  failed  to  make  a  prima  facie  case  against 
the  defendants,  that  plaintiff*s  complaint  should  be  dismissed,  and 
that  the  title  to  said  property  should  be  quieted  in  defendants  Jor- 
deth." 
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Under  our  system  of  practice,  there  is  a  marked  distinction  be- 
tween trials  by  the  court  and  trials  by  jury — a  distinction  which 
cannot  be  disregarded  without  causing  confusion,  especially  in  re- 
viewing the  record  on  appeal.  In  making  and  ruling  upon  defend- 
ants' motion  at  the  close  of  the  testimony  this  distinction  was  ig- 
nored. If  the  trial  was  by  jury,  the  motion  to  direct  a  verdict 
should  h^ve  been  granted  or  denied,  and  the  cause  submitted  to 
the  jury.  If  the  trial  was  by  the  court,  the  motion  should  have 
been  denied  as  out  of  place,  for  the  reason  that  it  is  the  duty  of  the 
court  in  all  such  cases  to  make  and  file  its  decision  with  the  clerk, 
stating  the  facts  found  and  conclusions  separately.  Comp.  Laws, 
§§  5066,  5067;  Laws  1893,  c.  72;  Elevator  Co.  v.  Lee,  13  S.  D.  450; 
83  N.  W.  565.  As  the  plaintiff  did  not  object  to  the  cause  being  with- 
_  drawn  from  the  jury  on  the  ground  that  he  was  entitled  to  a  jury 
trial,  and  as  the  court  subsequently  made  and  filed  its  decision  in 
writing,  we  are  disposed  to  treat  the  case  as  one  having  been  tried 
by  the  court. 

HaintilBF's  application  for  a  new  trial,  made  upon  a  bill  of  ex- 
ceptions or  statement  of  the  case,  was  denied,  and  he  appealed  from 
the  judgment  and  order  denying  a  new  trial.  The  only  statutory 
causes  stated  in  the  notice  of  intention  are  ( i )  insufficiency  of  the 
evidence  to  justify  the  decision,  and  that  it  is  against  the  law; 
and  (2)  errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the 
plaintiff.  The  only  specifications  of  error  contained  in  the  bill  of 
exceptions  or  statement  are  as  follows:  "(i)  That  the  evidence 
is  insufficient  to  sustain  the  findings  and  decision  of  the  court, 
and  the  order  and  judgment  rendered  thereon  and  contrary  to  the  ev- 
idence; (2)  because  the  court  overruled  the  plaintiff's  motion  for 
judgment  upon  the  pleadings  and  the  evidence  when  the  defendants 
rested  their  case  upon  the  trial ;  (3)  because  the  court  overruled  the 
Vol.  15,  S.  D.— 4 
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plaintiff's  moticii  for  judgment  at  the  close  of  the  evidence  upon 
the  trial ;  (4)  because  the  errors  committed  by  the  court  in  admitting 
testimony  on  the  part  of  the  defendants,  which  was  duly  excepted 
to  by  the  plaintiff  at  the  time;  (5)  tor  the  insufficiency  of  the  evi- 
dence and  facts  stated  to  justify  the  decision  and  judgment  of  the 
court,  and  that  it  is  against  the  law;  (6)  errors  in  law  occurring 
at  the  trial,  and  excepted  to  by  the  plaintiff  at  the  time.  (7)  be- 
cause the  court  sustained  the  defendants*  motion  for  judgment  at  the 
close  of  the  trial,  which  was  duly  excepted  to  by  the  plaintiff  at  the 
time."  When  the  notice  of  intention  designates  as  the  ground  of 
the  motion  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient.  When  the  notice  desig- 
nates as  the  ground  of  the  motion  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by.  the  movixig  party,  the  statement  shall  spec- 
ify the  particular  errors  upon  which  the  parties  will  rely.  If  no 
such  specifications  be  made,  the  statement  shall  be  disregarded  on 
the  hearing  of  the  motion.  Comp.  Laws,  §  5090.  Regarding  the 
case  as  one  having  been  tried  by  the  court,  we  proceed  to  consider 
the  errors  specified  in  the  bill  of  exceptions.  It  will  be  observed 
that  the  statement  does  not  specify  the  particulars  wherein  the  evi- 
dence is  insufficient  to  sustain  the  decision;  hence,  the  first  error 
specified  in  the  statement,  and  first  statutory  ground  stated  in  the  no- 
tice of  intention,  cannot  be  reviewed.  This  would  also  be  true  were 
we  to  consider  the  cause  as  having  been  tried  by  jury.  Chandler  v. 
Kennedy,  8  S.  D.  56,  65  N.  W.  439.  For  reasons  already  g^ven 
the  court  did  not  err  in  overruling  plaintiff's  motion  for  judgment 
upon  the  pleadings  and  evidence  when  defendants  rested.  As  here- 
tofore shown,  such  motions  are  foreign  to  the  practice  regulating 
trials  by  the  court.     When  the  evidence  is  in,  nothing  remains  to 
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be  done  except  to  submit  the  case,  and  there  is  nothing  for  the 
court  to  do  except  to  render  its  decision  in  writing,  stating  the  facts 
as  established  by  the  pleadings  and  evidence,  and  its  conclusions 
of  law  based  thereon.  Again,  if  this  action  had  been  tried  by  a  jury, 
the  ruling  was  right,  because  plaintiflF's  motion  was  not  renewed  at 
the  close  of  all  the  testimony.  The  third  alleged  error  is  unavailing 
for  the  reasoris  already  stated,  and  because  the  record  does  not  show 
that  plaintiff  moved  for  judgment  at  the  close  of  all  the  evidence. 
The  fourth  specification  is  wholly  insufficient.  It  points  out  no  par- 
ticular ruling  or  exception,  and  therefore  cannot  be  considered.  The 
fifth  specification  is  a  mere  repetition  of  the  first.  The  sixth  spec- 
ifies no  particular  ruling,  and  must  be  disregarded.  The  seventh  is 
perhaps  sufficient  to  invoke  a  review  upon  the  ruling  on  defendants' 
motion.  As  heretofore  stated,  the  motion  should  have  been  denied, 
but  not  for  any  reason  given  or  objection  raised  by  the  plaintiff. 
He  did  not  insist  upon  a  submission  to  the  jury,  nor  did  he  object 
to  the  motion  on -the  ground  that  it  was  improper  in  a  case  tried  by 
the  court.  The  court  having  subsequently  filed  its  decision  in  writ- 
ing, the  plaintiflF  should  have  treated  the  '  case  as  one  tried  by  the 
court,  and  have  challenged  the  sufficiency  of  the  evidence  by  an  ap- 
plication for  a  new  trial,  based  upon  a  bill  of  exceptions  or  state- 
ment of  the  case, '  specifying  the  particulars  wherein  the  evidence 
was  insufficient  to  sustain  the  decision.  Finding  no  reversible  error 
specified'  in  the  record  as  required  by  the  statute,  the  judgment  of 
the  circuit  court  is  affirmed. 
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MuLi^ER  V.  Flavin. 

A  counterclaim  in  a  suit  to  quiet  title  prayed  that  defendant's  claim  be 
adjudged  a  lien  on  the  premises  in  controversy  for  the  amount  due 
on  a  Judgment  held  by  him.  The  sale  of  the  premises  under  t3ie  judg- 
ment had  been  made  prior  to  the  commencement  of  the  suit,  but  on 
such  trial  a  continuance  was  granted,  at  defendant's  r^uest,  and  an 
injunction  granted  restraining  defendant  from  disposing  of  the  cer- 
tificate of  sale,  and  from  receiving  a  slieriff's  deed  to  the  property, 
until  further  order  of  the  court.  Held,  that  the  effect  of  the  proceed- 
ings was  to  extend  the  time  for  redemption  from  defendant's  judg- 
ment, and  that  in  event  of  the  findings  being  for  defendant,  the  Judg- 
ment should  be  that  he  have  a  lien  on  the  premises  for  the  amount 
due  on  his  judgment,  and  that  plaintiff  should  have  the  right  to  re- 
deem from  the  sale  under  the  judgment,  in  event  of  the  time  having 
expired  while  the  action  was  pending. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Bon  Homme  county.  Hon.  E.  G. 
Smith,  Judge. 

This  case  was  first  decided  by  this  court  in  an  opinion  reported 
in  13  S.  D.  595,  83  N.  W.  687.  In  that  opinion  the  judgment  of  the 
trial  court  in  f^vor  of  the  defendant,  was  affirmed.  This  opinion 
is  upon  a  rehearing  subsequently  granted.  The  former  opinion  is 
modified. 

Aikens  &  Judge,  for  appellants. 

Elliott  &  Stillwell  and  French  &  Orzfis,  for  respondents. 

Corson,  J.  This  case  was  decided  at  a  former  term  of  this 
court,  and  is  reported  in  13  S.  D.  595,  83  N.  W.  687.  A  petition  for  a 
rehearing  was  granted,  upon  the  ground  that  the  court  failed  in  its 
former  opinion  to  consider  an  important  point  made 
in  appellant's  brief,  and  the  case  is  now  before  us  on  the  rehearing. 


Digitized  by  VjOOQ IC 


MuLLER  V.  Flavin.  53 

jr— 

Oct.,  1901.]  Opinion  of  the  Court^-CORSON,  J. 

It  is  contended  by  appellant  that  under  the  counterclaim  and 
prayer  thereto  of  the  defendant,  Flavin,  he  was  not  in  any  event 
entitled  to  be  adjudged  the  owner  of  the  premises,  but  only  to  a 
judgment  for  a  lien  upon  the  premises  for  the  amount  due  him,  and 
that  by  proceedings  had  in  the  court  below  upon  the  trial  the  time 
for  plaintiff  to  redeem  from  said  judgment  was  extended,  and 
hence  the  judgment  should  have  been  that  defendant 
have  a  lien  upon  the  premises  for  the  amount  due 
upon  his  judgment,  and  that  plaintiff  should  have  a  right  to  redeem 
the  same  from  the  sale  under  the  judgment.  We  are  of  the  opinion, 
upon  a  review  of  the  case  and  of  the  proceedings  had  in  the  court 
below,  that  the  appellant  is  right  in  this  contention.  In  the  prayer 
of  the  counterclaim  for  relief  on  the  part  of  the  defendant,  he  only 
asks  that  his  claim  may.be  "adjudged  a  valid  and  existing  lien  upon 
said  real  estate,  and  that  said  lien  be  adjudged  superior  to  the  right 
title,  or  interest  of  this  plaintiff  herein."  The  sale  of  the  premises 
under  the  judgment  had  been  made  prior  to  the  commencement 
of  the  trial  of  the  action,  but  upon  such  trial  the  defendant  asked 
for  a  continuance,  on  the  ground  that  he  was  not  fully  prepared  for 
the  trial,  and  the  same  was  granted.  The  order  made  by  the  court 
as  a  condition  of  the  continuance  on  December  7,  1896,  after  recit- 
ing the  continuance  and  reasons  therefor,  ordered  that  an  injunction 
be  granted  restraining  the  defendant  from  selling,  or  in  any  manner 
disposing  of,  the  certificate  of  sale  mentioned  in  the  answer,  and 
from  applying  for,  receiving,  claiming,  or  demanding,  by  virtue  of 
said  certificate,  a  sheriff's  deed  to  the  real  property  described  in  the 
complaint,  until  the  further  order  of  the  court  specially  made  per- 
mitting the  same.  The  case  was  not  tried  until  the  following  De- 
cember, and  findings  of  fact  and  conclusions  of  law  were  not  filed 
imtil  the  loth  day  of  March,  1898.    In  the  judgment  entered  on  the 
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14th  day  of  March,  1898,  it  was  by  the  court  ordered,  adjudged,  and 
decreed  that  the  defendant  was  entitled  to  a  sheriff's  deed  to  said 
premises,  and  the  said  sheriff  was  thereby  directed  to  execute  and 
deliver  to  said  defendant  such  deed,  pursuant  to  the  sheriff's  certifi- 
cate of  sale  named  in  the  findings  of  fact,  and  that  said  deed  should 
vest  the  defendant  with  the  title  in  fee  simple  to  said  real  estate, 
and  the  whole  thereof,  and  adjudged  the  plaintiff's  claim  invalid  as 
against  the  defendant. 

We  are  of  the  opinion  that,  in  view  of  the  claim  made  in  the 
prayer  of  his  counterclaim,  and  the  delay  in  the  trial  caused  by  the 
defendant,  and  the  conditions  on  which  the  continuance  was  granted 
the  judgment  v*'as  clearly  erroneous.  The  time  for  redemption  hav- 
ing expired  while  the  case  was  in  court,  and  before  it  made  its 
findings  of  fact,  conclusions  of  law,  and  judgment,  it  was  manifest- 
ly improper  for  the  court  to  perfect  the  title  in  the  defendant,  by 
decreeing  him  entitled  to  a  sheriff's  deed,  which  would  have  the  le- 
gal effect  to  bar  the  plaintiff  from  redeeming  the  property.  It  was 
the  duty  of  the  court,  therefore,  to  have  protected  the  plaintiff's 
rights  by  continuing  the  injunction  against  the  defendant.  The 
plaintiflF  in  the  case  has  clearly  succeeded  to  the  rights  of  William 
MuUer,  Jr.,  under  the  deed  from  Muller,  Sr.,  to  Mrs.  Kirk,  and 
from  her  to  the  plaintiff,  and  is  entitled  to  retain  the  legal  title  as 
against  the  defendant,  subject  to  defendant's  lien  on  the  execution 
sale  under  his  judgment,  as  this  was  all  that  the  defendant  asked 
under  his  counterclaim,  and  all  that  he  was  entitled  to  under  the 
facts  of  the  case.  The  judgment  of  the  court,  therefore,  adjudging 
the  plaintiff's  title  to  be  quieted  as  against  all  claims,  demands,  or 
pretensions  of  the  plaintiff,  and  all  persons  claiming  under  him,  was 
clearly  erroneous.  It  granted  to  the  defendant  relief  which,  under 
the  peculiar  circumstances  of  this  case,  he  was  not  entitled  to,  and  to 
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which  he  made  no  claim.  The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  that  court  is  directed  to  enter  a  judgment  giving 
to  the  defendant  a  lien  upon  the  premises  for  the  amount  due  him 
upon  his  judgment,  and  vacating  and  setting  aside  the  sheriff's  deed 
executed  to  the  defendant,  and  granting  to  the  plaintiff  a  reasonable 
time  in  which  to  redeem  from  such  sale  by  paying  the  amount  of 
the  judgment  and  costs  of  sale,  with  interest  to  the  time  of  the 
trial;  and,  in  default  of  redemption  within  the  time  specified,  the 
defendant  shall  be  entitled  to  take  his  sheriff's  deed.  The  former 
opinion  of  this  court  is  hereby  modified,  as  expressed  in  this  opinion. 


HuBBKLL  V.  Town  of  Custer  City. 

1  A  municipal  warrant,  though  negotiable  In  form,  Is  not  a  negotiable 
instrument,  so  as  to  exclude  an  Inquiry  as  to  the  legality  of  its  Issu- 
ance when  In  the  hands  of  a  hona  fide  holder,  or  preclude  defenses 
which  are  available  as  against  the  original  payee. 

2.  Where  there  Is  no  recital  in  a  municipal  warrant  that  any  or  all  of 

the  requirements  of  the  law  with  reference  to  its  issuance  have  been 
complied  with,  the  corporation  is  not  estopped  from  showing  its  want 
of  power. 

3.  Comp.  Laws,  §  1048,  requires  a  petition  by  the  resident  owners  of  flve- 

eights  of  the  taxable  property  of  a  municipality,  and  the  signatures 
verified  by  affidavit,  to  authorize  the  city  to  borrow  money  or  incur 
debt.  A  petition  of  the  resident  owners  of  five-el g^its  of  the  taxable 
property  in  a  tdwn  prayed  that  the  board  of  trustees  at  once  call 
a  meeting  to  let  contracts  for  certain  internal  Improvements,  neces- 
sary to  be  made  by  the  town;  stating  that,  In  the  citizens'  opinion, 
$3,000  will  be  necessary  to  meet  the  requirements  of  such  outlay,  and 
that  such  amount  can  be  expended  to  the  benefit  of  the  town.  Heldy 
that  sudh  petition  was  sufficient  to  advise  the  board  that  a  sufficient 
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number  of  qualified  persons  desired  to  incur  a  municipal  debt  of  $3»000 
for  a  specified  purpose. 

4.  A  resolution  of  a  town  board  of  trustees  stated  that  a  petition  signed 
by  a  sufficient  number  of  qualified  electors  of  the  taxable  property  of 
the  town,  as  provided  for  in  Comp.  Laws,  §  1048,  praying  for  certain 
specked  improvement,  and  that  a  certain  sum  be  spent  therefor,  having 
been  presented  and  granted,  and  that  the  committee  to  select  a  site 
having  made  a  favorable  report,  and  recommended  a  site  therefor, 
it  was  resolved  by  the  board  to  contract  for  the  erection  of  a  build- 
ing, to  be  used  as  an  electric  light  plant  and  other  purposes,  with 
some  reliable  person,  and  that  the  town  pay  a  certain  sum,  in  city 
warrants,  therefor,  and  to  create  a  sinking  fund  for  the  liquidation  of 
the  debt  and  accruing  interest,  and  that  a  levy  be  made  as  provided 
by  law  and  Section  1048.  In  conformity  with  a  contract  made  pursu- 
ant to  law  and  Section  1048,  the  payee  named  in  the  warrant  made  the 
basis  of  this  action  erected  a  building,  which  was  duly  accepted  by 
defendant.  There  was  no  evidence  that  it  had  been^  transferred,  or 
that  plaintiff  ever  knew  that  it  was  to  be  used  for  a  purpose  other 
than  that  of  an  electric  light  plant.  There  was  evidence  that  no  steps 
were  taken  towards  a  transfer  until  after  the  completion  of  the 
building  and  the  warrant  issued  in  payment  therefor.  Held,  that  the 
facts  failed  to  show  any  want  of  authority  on  the  part  of  the  town  to 
contract  the  debt,  and  that  a  judgment  for  the  town  in  an  action  on 
the  warrants  was  erroneous. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Custer  county.  Hon.  Levi  McGee. 
Judge. 

Action  by  Francis  M.  Hubbell  against  the  town  of  Custer  City. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order  over- 
ruling a  motion  for  a  new  trial,  plaintiff  appeals.    Reversed. 

Ed  L.  Grantham,  for  appellant. 

The  contract  sued  upon  is  a  negotiable  instrument,  §  4456,  Comp. 
Laws;  15  Am.  and  Eng.  Enc.  of  Law,  1292;  Kelley  v.  Mayor  of 
Brooklyn,  4  Hill  N.  Y.  265 ;   Crawford  Co.  v.  Wilson,  7  Ark.  214 ; 
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Hancock  Co.  v.  Chiccat  Co.,  32  Ark.  575 ;  Fairchild  v.  Ogdensberg 
R.  Co.,  15  N.  Y.  337;  Gaines  v.  Wiswell,  83  Ills.  215;  Shepard  v. 
Tular  Irr.  Dist.,  94  Fed.  i ;  Seybert  v.  Pittsburg,  68  U.  S.  272 ;  Ga- 
lena V.  Corinth,  48  Ills.  423;  Evansville  R.  Co.  v.  Evansville,  15 
Ind.  393;  Rogers  v.  Burlington,  70  U.  S.  654;  Com.  v.  Pittson, 
34  Pa.  446;  Com.  V.  Alleghany  Co.,  37  Pa.  241. 

The  instrument  was  issued  for  a  lawful  purpose,  §  1043  Comp. 
Laws ;  Bank  of  Chilocothe  v.  Chilocothe,  7  Ohio  231 ;  Mills  v.  Glea- 
son,  II  Wis.  470;  Clarke  v.  Janesville,  10  Wis.  136;  Ottawa  v. 
Corry,  108  U.  S.  no;  Brockman  v.  Creston,  44  N.  W.  822;  Port- 
land V.  Schmidt,  13  Ore.  17;  Wells  v.  Salina,  7  L.  R.  A.  759;  Bank 
V.  Kansas  City,  34  L.  R.  A.  518;  Moundon  v.  Greenville,  8  L.  R.  A. 
291 ;  Crawfordsville  v.  Baden,  130  Ind.  149;  28  N.  E.  849;  People 
V.  Harris,  4  Cal.  9;  Torrent  v.  Muskegan,  47  Mich.  115;  15  Enc. 
Law  1  1072;  State  v.  Haynes,  72  Mo.  377;  State  v.  Babcock,  41 
N.  W.  155;  Spaulding  v.  Lovell,  23  Pick  71 ;  Greeley  v.  People,  60 
Ills.  19;  Jacksonville  El.  Lt.  Co.  v.  Jacksonville,  30  L.  R.  A.  540; 
Opinion  of  the  Justices,  150  Mass.  592,  8  L.  R.  A.  487;  Smith  v. 
Xashville,  88  Ten.  464;  7  L.  R.  A.  469;  William  v.  Gas  Co.,  52 
Mich.  499 ;  Flemming  v.  El.  Lt.  Co.  100  Ala.  652 ;  Gale  v.  Kalama- 
zoo, 23  Mich.  344;  State  v".  Hamilton,  47  O.  52;  Jacksonville  El. 
L.  Co.  V.  City  of  Jacksonville,  30  L.  R.  A.  540;  Crawfordsville  v. 
Braden,  130  Ind.  149;  Opinion  of  the  Justices,  150  Mass.  592;  8 
L.  R.  A.  487 ;  Maudlin  &  Greenville,  8  L.  R.  A.  291 ;  Smith  v.  Nash- 
ville, 88  Tenn.  464;  7  L.  R.  A.  469 ;  Williams  v.  Mutual  Gas  C,  52 
Mich.  499 ;  50  Am.  Rep.  266 ;  Flemming  v.  Montgomery  Light  Co., 
100  Ala.  657 ;  Spaulding  v.  Lowell,  23  Pick.  71 ;  Gale  v.  Kalama- 
zoo, 23  Mich.  244 ;  Thompson  Houston  Co.  v.  Newton,  42  Fed.  728. 

Ihe  defendant  is  estopped  from  making  defense  to  the  instru- 
ment sued  upon  by  the  recitals  in  the  instrument  and  by  its  records. 
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National  Life  Ins.  Co.  v.  Board  of  Ed.  Huron,  62  Fed.  784 ;  Moran 
V.  Commissioners,  2  Black  722;  Hachett  v.  Ottawa,  99  U.  S.  86; 
Ottawa  V.  National  Bank,  105  U.  S.  342;  Zabriski  v.  Ry.  Co.,  23 
Howard  381 ;  Paxton  v.  Brow^n,  61  Fed.  874;  Omaha  Bridge  cases, 
10  U.  S.  App.  loi,  2  C.  C.  A.  174;  51  Fed.  309;  Board  v.  Rollin, 
19  U.  S.  Sup.  Ct.  390;  15  Enc.  of  Law  1299,  and  cases  cited;  1302, 
note  3,  1303  and  cases  cited;  Speer  v.  Comr.,  32  C.  C.  A.  loi-iio- 
III ;  Webster  v.  Douglas  Co.,  77  N.  ,W.  88$. 

That  a  municipal  corporation  has  given  away,  or  squandered  the 
proceeds  of  negotiable  securities  which  it  his  placed  upon  the  market 
can  not  affect  the  rights  of  bona  fide  purchasers  who  had  no  knowl- 
edge or  part  in  the  waste  or  gift.  They  are  in  no  way  responsible 
for  the  economical  use  by  the  corporation  of  the  fund  it  borrows. 
County  Commissioners  v.  Beal,  113  U.  S.  127 ;  5  Sup.  Ct.  433 ;  Cairo 
V.  Zahn,  149  U.  S.  122;  13  Sup.  Ct.  433;  Moxey  v.  Williamson 
Co.,  73  Ills.  201 ;  Hackett  v.  Ottawa,  99  U.  S.  86 ;  Ottawa  v.  Bank, 
105  U.  S.  342;  Board  v.  Rollin,  19  Sup.  Ct.  Rep.  390;  Speer  v. 
Comr.,  32  C.  C.  A.  loi ;  Webster  v.  Douglas  Co.,  77  N.  W.  885 ;  15 
Enc.  of  Law,  1299,  note,  1302  and  note  3 ;  1303  and  citation. 

Buel  R.  Woody  for  respondent. 

A  municipal  warrant  is  not  a  negotiable  instrument  and  is  al- 
ways subject  to  inquiry  into  the  circumstances  under  which  it  was 
put  into  circulation.  Anderson's  Law  Diet,  744;  Erskine  v.  Steele 
county,  28  L.  R.  A.  645;  Bank  v.  School  Dist,  28  L.  R.  A.  642; 
Sutro  V.  Pettit,  5  Am.  State  Rep.  442 ;  Shannon  v.  Huron,  9  S.  D. 
356. 

No  recital  of  power  to  issue  the  instrument  in  suit  is  of  any 
binding  force.  Bank  v.  Porter,  no  U.  S.  608;  Bigelow  Est.  376; 
Startin  v.  Canon,  23  N.  Y.  439 ;  Coguin  v.  Hancock,  84  N.  Y.  532. 
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Fuller,  P.  J.  This  appeal  is  from  an  order  overruling  a  mo- 
tion for  a  new  trial,  and  from  a  judgment  in  favor  of  the  defendant 
entered  in  an  action  based  upon  the  following  written  instrument: 
"$250.00.  Custer  City,  S.  D.,  May  8th,  1894.  No.  482.  The  treas- 
erer  of  the  town  of  Custer  City  will  pay  to  Odo  Reder,  or  bearer,  two 
hundred  fifty  and  no-ioo  dollars  out  of  sinking  funds  in  the  town 
treasury  not  otherwise  appropriated.  Payable  Dec.  i,  1896.  For 
part  of  second  payment  of  internal  improvements.  Oliver  Fisher, 
President  of  Board.  [Seal]  J.  F.  Smith,  Town  Clerk."  This  in- 
strument was  duly  registered  and  presented  for  payment  on  the  5th 
day  of  June,  1894,  and  indorsed,  *'Not  paid  for  want  of  funds." 
The  case  being  tried  without  a  jury,  the  court  determined  "that  the 
defendant  is  a  municipal  corporation  organized  under  the  laws  uf 
the  Territory  of  Dakota,  now  State  of  South  Dakota;  (2)  that  on 
the  8th  day  of  May,  1894,  the  defendant,  as  such  corporation, 
through  its  proper  officers,  issued  the  instrument  sued  on  in  this 
action  for  the  sum  of  $250;  (3)  that  the  plaintiff  in  this  case  pur- 
chased the  said  instrument;  (4)  that  the  said  instrument  '%vas  so 
issued  by  the  said  defendant  for  the  purpose  of  purchasing  a  site 
in  Custer  City,  S.  D.,  and  erecting  thereon  a  building,  which  proper- 
ty, after  its  completion,  was  to  cost  $3,000,  and  was  to  be  donated 
to  the  Akron  Mining  and  Milling  company,  a  corporation  of  Ihe 
State  of  Ohio,  to  be  used  by  them  in  the  manufacture  of  lubricants ; 
(5)  that  the  instrument  on  its  face  does  not  show  that  it  is  other 
than  an  ordinary  town  warrant,  but  the  record  of  the  board  of  trus- 
tees of  defendant  does  show  that  the  said  instrtmient  was  issued 
for  an  illegal  purpose,  and  for  a  purpose  beyond  the  power  of  the 
said  board  of  trustees  of  said  town  of  Custer  City,  S.  D. ' 

Counsel  for  appellant  contends  that  all  evidence  admitted  over 
his  objection  is  inadmissible,  for  the  reason  that  the  subject  of  the 
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action  is  a  negotiable  instrument  in  the  hands  of  an  innocent  pur- 
chaser, and  subject  to  no  such  defense.  As  to  form,  this  obligation 
may  be  regarded  a  negotiable  instrument,  such  as  a  bill,  note,  or 
ordinary  commercial  paper ;  and,  yet  the  statute  does  not,  either  ex- 
pressly or  by  implication,  enable  the  holder  to  exclude  inquirv  as  to 
legality,  for  the  reason  that  a  municipal  corporation  cannot  invest 
such  instrument  with  the  character  of  commercial  paper,  so  as  to 
give  it  immunity,  in  the  hands  of  a  bona  fide  holder,  from  any  de- 
fense existing  between  the  immediate  parties.  The  power  confer- 
red on  municipal  corporations  to  contract  debts  for  the  making  of 
internal  improvements,  and  to  levy  taxes  with  which  to  pay  the  same, 
is  not  sufficient  to  confer  authprity  to  execute  an  instrument  pos- 
sessing all  the  attributes  of  negotiability,  according  to  the  law  mer- 
chant. To  thus  shield  such  obligation,  in  the  hands  of  a  transferee, 
from  any  defense  existing  against  the  original  holder,  would  be 
contrary  to  public  policy,  and  in  violation  of  the  purpose  and  intent 
of  our  statute  law.  Judge  Dillon  thus  concludes  a  most  interesting 
discussion  of  the  inability  of  such  corporations,  in  the  absence  of  ex- 
press power,  to  issue  negotiable  paper;  "No  municipal  or  public 
corporation  has  the  right  to  invest  any  instrument  it  may  issue, 
whatever  its  form,  with  that  supreme  and  dangerous  attribute  of 
commercial  paper  which  insulates  the  holder  for  value  from  defenses 
and  equities  which  attach  to  its  inception.  This  point  ought  to  be 
euarded  by  the  courts  with  the  utmost  vigilance  and  resolution." 
I  Dill.  Mun.  Corp.  par.  126.  At  page  435,  i  Daniel,  Neg.  Inst,  that 
eminent  author  says:  "There  is  no  doubt,  however,  that  public 
corporations  may  have  the  power  conferred  on  them  to  execute  bills, 
notes,  checks,  and  indeed,  all  varieties  of  negotiable  instruments. 
But  the  better  opinion  is  that  such  power  does  not  exist,  unless 
expressed  or  clearly  implied.     The  ordinary  orders,  warrants,  cer- 
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tificates  of  indebtedness,  and  obligations  to  pay  issued  by  municipal 
corporations,  if  negotiable  in  form,  will,  in  general,  enable  the  holder 
to  sue  in  his  own  name.  But  they  are  not  negotiable  instruments, 
so  as  to  exclude  inquiry  into  the  legality  of  their  issue,  or  preclude 
defenses  which  are  available  as  against  the  original  payee."  This 
doctrine  is  supported  by  elementary  authority  of  acknowledged 
weight,  and  sustained  by  the  almost  uniform  decisions  of  the  highest 
courts.  Claiborne  Co.  v.  Brooks,  iii  XJ.  S.  400,  4  Sup.  Ct.  489, 
28  L.  Ed.  470 :  Knapp  v.  Mayor,  etc.,  39  N.  J.  Law  394 ;  Police  Jury 
V.  Britton,  15  Wall,  566,  21  L.  Ed.  251. 

There  being  no  recitals  in  the  warrant  to  the  effect  that  all  or 
any  of  the  requirements  of  the  law  with  reference  to  its  issuance 
have  been  complied  with,  there  is  no  merit  in  the  contention  of  coun- 
sel that  respondent  is  estopped  from  attempting  to  establish  its 
want  of  power.  The  defense  relied  upon,  if  good  as  against  the  per- 
son to  whom  the  warrant  was  issued,  is  available  in  this  action,  and 
it  therefore  becomes  necessary  to  determine  whether  the  facts  found 
by  the  court  are  sustained  by  the  evidence.  It  appears  from  the  rec- 
ord that,  on  the  7th  day  of  April,  1894,  the  resident  owners  of  five- 
eighths  of  the  taxable  property  of  the  town  petitioned  the  board  of 
trustees  as  follows :  "That  you  at  once  call  a  meeting  of  your 
members  for  the  purpose  of  letting  contracts  for  certain  internal 
improvements  which  are,  by  the  citizens  of  said  town,  necessary 
to  make ;  that,  in  the  opinion  of  your  petitioners,  the  sum 'of  $3,000 
will  be  necessary  to  meet  the  requirements  of  said  outlay ;  that  said 
amount  can  be  expended  to  the  great  benefit  of  the  said  town ;  and 
your  petitioners  will  ever  pray."  Attached  to  such  petition  is  an 
affidavit  verifying  the  genuineness  of  the  signatures,  and,  while  the 
petition  is  somewhat  ambiguous,  we  are  disposed  to  regard  it  suflli- 
cient,  under  Section  1048  of  the  Compiled  Laws,  to  advise  the  board 
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of  trustees  that  a  sufficient  number  of  qualified  persons  was  desir- 
ous of  incurring  a  municipal  debt  of  $3,000  for  a  specified  purpose. 
After  the  formal  selection  of  a  site  on  which  to  erect  the  improvement 
in  question,  and  at  a  meeting  regularly  called,  the  following  action 
was  taken  by  the  board  of  trustees  upon  the  petition  above  men- 
tioned :  ** Whereas,  a  petition  signed  by  the  citizen  owners  of  five- 
eighths  of  the  taxable  property  of  the  town  of  Custer  City,  S.  D., 
as  provided  for  in  Section  1048  of  the  Compiled  Laws  of  1887,  South 
Dakota,  praying  that  this  board  make  certain  internal  improvements 
in  said  town,  and  that  the  sum  of  $3,000  in  city  warrants  be  expend- 
ed in  making  said  improvements,  has  been  presented  to  this  board, 
and  said  petition  has  been  considered  and  granted;  and  whereas, 
the  committee  appointed  to  select  and  recommend  a  suitable  site  for 
said  improvements  have  made  a  favorable  report,  and  have  recom- 
mended a  suitable  site  therefor — therefore  be  it  resolved  by  the  board 
of  trustees  of  the  town  of  Custer  City,  S.  D.,  that  said  board  of 
trustees  enter  into  a  contract  with  some  reliable  and  responsible 
person  to  erect  a  building  on  said  site,  to  be  used  for  an  electric 
light  plant  and  other  purposes ;  and  that  said  town  pay  therefor  a 
sum  not  to  exceed  $3,000  in  Custer  City  warrants.  Be  it  further, 
resolved,  that  a  sinking  fund  be  created  by  this  board  for  the  liqui- 
dation of  the  said  principal  debt,  and  for  the  payment  of  the  interest 
that  may  accrue  thereon,  and  that  a  levy  be  made  as  provided  by  law 
and  Section  1048,  Comp.  Laws  1887,  Dakota."  In  strict  conformi- 
ty with  a  contract  made  pursuant  to  law  on  the  8th  day  of  May,  1894, 
the  payee  named  in  the  warrant  erected  a  building,  which  was  duly 
accepted  by  the  town  of  Custer  City,  and  there  is  nothing  to  indicate 
that  he  knew  or  had  any  reasonable  ground  to  suspect  that  such 
building  would  ever  be  donated  to  the  Akron  Mining  &  Milling 
Company ;    nor  does  the  evidence  show  that  it  was  thus  disposed 
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of.  As  a  matter  of  fact,  the  undisputed  testimony  is  that  the  build- 
ing was  erected  for  the  purpose  of  being  used  by  the  town  as  an  elec- 
tric light  plant,  and  no  steps  were  taken  towards  a  transfer  of  the 
property  until  long  after  the  structure  was  completed  and  the  war- 
rant made  the  basis  of  this  suit  was  issued  in  settlement  therefor. 
The  officers  of  the  municipality  are  presumed  to  have  done  their 
duty  in  the  execution  of  the  warrant,  and  the  burden  or  impeaching 
such  instrument  rests  upon  respondent.  As  the  evidence  fails  to 
show  that  the  property  has  ever  been  transferred,  or  that  appellant 
ever  knew  that  it  was  to  be  used  for  a  purpose  other  than  that  of 
an  electric  light  plant,  the  court's  findings,  so  faf  as  the  same  are 
adverse  to  appellant,  are  not  sustained  by  the  record. 

We  are  satisfied  that  respondent  has  failed  to  show  a  want  of 
legal  authority  to  make  the  contract  for  the  erection  of  the  build- 
ing, by  reason  of  which  the  obligation  was  created,  and  that  all  pro- 
ceedings with  reference  thereto  were  had  in  substantial  compliance 
with  the  statute.  The  judgment  appealed  from  is  therefore  reversed, 
and  the  case  remanded  for  further  proceedings  not  at  variance  here- 
with. 


Mattice  v.  Street. 

Under  Comp.  Laws,  §  5024,  defining  a  judgment  as  fhe  final  determiation 
ot  the  rights  of  the  parties  in  the  action,  an  instrument  headed, 
"Judgment  for-  Plaintiff,"  and  which  is  treated  by  the  parties  as  a 
judgment  at  the  time  of  its  rendition,  containing  the  findings  of  the 
court,  and  reciting  that  it  is  considered  and  adjudged  that  plaintiff 
have  and  recover  judgment  against  defendant  for  a  certain  sum,  is  a 
judgment  on  which  execution  may  issue,  though  it  fails  to  comply  with 
any  approved  form. 

(Opinion  filed  October  2,  1901.) 
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Appeal  from  circuit  court,  Brookings  county.  Hon.  Julian 
Bennett,  Judge. 

Action  by  M.  B.  Mattice  against  E.  E.  Keith,  assignee  of  plain- 
tiff, and  Mathias  Street.  From  an  order  granting  leave  to  issue  an 
execution,  defendant  Mathias  Street  appeals.     Affirmed. 

Alexander  &  Hooker,  for  appellant. 

Cheezer  &  Cheever,  for  respondent. 

Fuller,  P.  J.  The  only  question  presented  by  this  appeal  from 
an  order  granting  leave  to  issue  an  execution  is  whether  the  follow- 
ing duly  recorded^ instrument  constitutes  a  judgment:  "State  of 
South  Dakota,  County  of  Brookings — ss. :  In  Circuit  Court,  Third 
Judicial  Circuit.  At  a  trial  term  of  the  circuit  court,  within  and  for 
the  said  county  of  Brookings,  in  the  Third  judicial  circuit  of  the 
State  of  South  Dakota,  held  at  the  court  house  at  the  city  of  Brook- 
ings on  the  1 2th  day  of  March,  A.  D.  1890.  Present:  The  Hon. 
Francis  R.  Aiken?,  Judge  Presiding,  and  the  officers  of  said  court. 
M.  B.  Mattice,  Plaintiff,  v.  Mathias  Street,  Defendant.  Judgment 
for  plaintiff.  This  action  having  been  reached  for  trial,  and  called 
for  trial,  in  the  regular  order  upon  the  trial  calendar,  by  Hon.  F.  R. 
AiKENS,  trial  judge,  at  a  regular  trial  term  of  the  circuit  court, 
held  in  the  court  house  in  Brookings,  in  and  for  the  said 
county,  on  the  12th  day  of  March,  A.  D.  1890,  the 
plaintiff  being  represented  by  R.  N.  Brown,  his  attorney,  and  the  de- 
fendant being  represented  by  Mathews  &  Murphy,  his  attorneys, 
the  plaintiff,  by  his  attorney,  moved  the  court  for  judgment  for 
plaintiff  upon  the  pleadings,  upon  the  ground  that:  First,  That 
the  first  and  second  paragraphs  of  defendant's  answer  were  admis- 
sions of  allegations  of  the  plaintiff's  complaint.  Second,  that  the 
third  allegation  of  detendant's  answer  is  not  a  defense  to  this  action 
or  any  part  thereof.     The  court,  having  heard  the  arguments  of 
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counsel  for  the  respective  parties,  and  being  fully  advised  in  the 
premises,  it  is  considered  and  adjudged  by  the  court  that  the  allega- 
tions of  the  first  and  second  paragraphs  or  subdivisions  of  the  de- 
fendant's answer  are  admissions  of  the  allegations  of  plaintiff's 
comjflaint,  and  that  the  allegations  of  the  third  paragraph  or  subdi- 
vision of  defendant's  answer  is  not  a  matter  of  defense  to  the  whole 
or  any  portion  of  plaintiff's  complaint.  Now,  on  motion  of  R.  N. 
Brown,  plaintiff's  attorney,  and  upon  proof  of  plaintiff  produced  in 
open  court,  it  is  considered  and  adjudged  by  the  court  that  said 
plaintiff  have  and  recover  judgment  against  the  defendant  herein 
for  the  sum  of  $220.61  as  demanded  in  the  complaint,  and  $81.10, 
as  accrued  interest  thereon  since  November  10,  1885,  amounting 
in  the  whole  to  $301.71,  besides  costs  and  disbursements  of  this  ac- 
tion, to  be  taxed  by  the  clerk  of  this  court,  as  provided  by  law,  and 
entered  herein  taxed  at  $57.61,  and  amounting  in  the  whole  to  the 
sum  of  $362.32.  Attest :  Done  in  open  court  the  12th  day  of  March, 
1890.  By  the  court,  Francis  R.  Aikens,  Judge.  Louis  Patnaud, 
Clerk."  Though  informal,  this  paper,  denominated  a  judgment,  and 
so  treated  by  all  the  parties  at  the  time  of  its  rendition,  is  the  court's 
final  expression  as  to  the  rights  of  the  parties  to  the  action,  predi- 
cated on  the  pleadings  and  the  proof.  Our  statute  (Comp.  Laws, 
§  5024)  defines  a  judgment  to  be  "the  final  determination  of  the  rights 
of  the  parties  in  the  action."  While  this  document  might  aptly  be 
called  an  order  for  judgment,  the  relief  granted  is  expressed  in  un- 
ambiguous terms  by  a  tribunal  of  competent  jurisdiction,  and,  when 
incorporated  in  the  judgment  book  by  the  proper  ministerial  officer, 
it  became  a  judgment.  Though,  perhaps,  superfluous,  the  paper  un- 
der consideration  contains  the  findings  upon  which  the  trial  court 
based      its      final      conclusion,       and      the      party      in       favor 

of      whom      judgment      for      a      sum      certain      is      adjudged 
Vol   15  S.  D.~5 
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is  clearly  designated.  Therefore,  the  record  plainly  shows 
that  an  adjudication  took  place,  ai^d,  there  being  no  error 
or  defect  affecting  the  substantial  rights  of  either  party,  the  failure 
to  strictly  comply  with  an  approved  form  must  be  disregarded.  The 
order  granting  leave  to  issue  an  execution  thereon  is  affirmed.  • 


KouNTZ  V.  Kountz  et  aL 

1.  An  appeal  from  a  Judgment,  and  from  an  order  denying  a  new  trial 

made  after  entry  of  Judgment,  will  not  be  dismissed,  as  being  a 
double  appeal. 

2.  Where  the  evidence  is  not  brougfht  up  for  review,  the  question  whether 
the  facts  sustain  the  Judgment  must  be  determined  from  the  findings 
of  the  court. 

3.  Where,  in  a  suit  to  quiet  title,  the  evidence  is  not  brought  up  for  re- 
view, and  the  findings  of  fact  as  to  the  ownership  were  irreconcilably 
in  conflict,  the  decree  of  the  trial  court  could  not  be  sustained. 

Ha  NET,  J.,  dissenting. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Bon  Homme  county.  Hon.  E.  G. 
Smith,  Judge. 

Suit  by  William  J.  Kountz,  as  executor  of  the  last  will  of 
Peninah  W.  Kountz,  deceased,  against  John  T.  Kountz  and  another. 
From  a  decree  in  favor  of  the  defendants,  complainant  appeals.  Re- 
versed. 

C.  J.  B,  Harris,  for  appellant. 

IV.  T.  IVillaims,  for  respondents. 

Fuller,  P.  J.  This  appeal  is  from  a  judgment  quieting  in  the 
defendant  John  T.  Kountz  the  title  to  certain  real  estate,  and  from 
an  order  thereafter  entered  overruling  a  motion  for  a  new  trial. 
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Upon  the  authority  of  Hawkins  v.  Hubbard,  2  S.  D.  631,  51  N.  W. 
774,  and  all  subsequent  cases  involving  the  point,  we  decline  to  en- 
tertain respondents'  motion  to  dismiss,  based  solely  on  the  ground 
that  an  appeal  from  a  judgment  and  from  an  order  denying  an  ap- 
plication for  a  new  trial,  made  after  the  entry  of  judgment,  consti- 
tutes a  double  appeal. 

The  evidence  not  being  presented,  the  questipn  whether  the  facts 
sustain  the  judgment  must  be  determined  from  the  findings  of  the 
court,  and,  in  considering  the  question,  it  will  be  assumed,  but  not 
decided,  that  respondents  are  sustainable  in  the  contention  that  the 
findings  of  fact  stated  with  and  as  a  part  of  the  conclusions  of  law 
must  be  accepted  and  treated  as  valid  findings  of  fact.  According 
to  this  view  and  the  stipulation  of  counsel,  it  was  found  *that  on  the 
1 2th  day  of  September,  A.  D.  1885,  Peninah  W.  Kountz  was  the 
owner  in  fee  simple  of  the  premises  described  in  the  amended  com- 
plaint; (2)  that  the  said  Peninah  VV.  Kountz,  being  such  owner  in 
fee  simple  thereof,  the  defendant  John  T.  Kountz,  afterwards  on 
the  said  12th  day  of  September,  1885,  entered  into  and  took  posses- 
sion of  said  premises,  and  has  withheld  from  the  said  Peninah  W. 
Kountz  and  the  plaintiff  the  possession  theregf  from  the  said  last- 
mentioned  date  to  the  present  time;  (3)  that  the  defendant  John 
T.  Kountz  took  and  held  such  possession  under  color  of  title  adverse- 
ly to  the  claim  of  the  said  Peninah  W.  Kountz  and  the  plaintiff,  in 
good  faith,  to-wit,  under  an  alleged  tax  deed  for  the  taxes  for  the 
year  1879,  referred  to  in  paragraphs  2  and  5  of  the  amended 
reply,  which  deed  was  recorded  in  Book  *F'  of  Deeds,  of  page  189, 
in  the  office  of  the  fegister  of  deeds  of  said  county,  February  9,  1883 ; 
(4)  that  the  value  of  the  permanent  improvements  made  by  said  de- 
fendant John  T.  Kountz  upop  said  land  while  so  in  possession  of  the 
same,  is  $160;     (5)  that  the  value  of  the  said  land,  aside  from  the 
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improvements  thereon  is  $i,6oo;  (6)  that  the  damages  sustained 
by  the  said  Peninah  VV.  Kountz  and  the  plaintiff,  for  the  withhold- 
ing of  said  land  from  them  by  the  said  defendant  John  T.  Kountz, 
from  the  9th  day  of  March,  A.  D.  1892  (six  years  prior  to  the  com- 
mencement of  this  action)  to  the  present  time,  is  $500."  Certain 
paragraphs  of  respondents'  amended  reply  relate  to  the  alleged  tax 
deed  under  which  the  defendant  John  T.  Kountz  entered  into  and 
took  possession  of  the  premises  under  color  of  title  adversely  to 
Peninah  W.  Kountz,.  who  was  at  the  time  owner  in  fee  simple  and 
such  allegations,  referred  to  in  finding  of  fact  No.  3,  are  as  follows : 
"(2)  And  this  plaintiff  further  states  that  the  said  defendant  Kountz 
never  entered  into  the  possession  of  the  land  described  in  the  com- 
plaint, or  any  part  thereof,  in  good  faith,  or  held  or  attempted  to 
hold  the  same  or  any  part  thereof  under  any  title  whatever,  but  was 
a  mere  tresspasser  under  an  alleged  tax  deed  void  on  its  face ;  *  * 
*  (5)  that  the  tax  deed  mentioned  in  said  counterclaim  is  void 
on  its  face,  for  the  following  reasons:  (a)  There  is  no  statement 
therein  that  said  lands  have  been  offered  at  public  sale  for  taxes, 
but  not  sold  for  want  of  bidders,  (b)  The  said  treasurer  did  not 
affix  his  official  seal  to  said  deed,  (c)  There  is  a  statement  therein 
that  five  distinct  and  separate  tracts  of  land  were  exposed  for  sale 
and  sold  to  said  Sterling,  at  private  sale,  as  one  tract  or  parcel,  for 
a  gross  consideration,  (d)  It  does  not  appear  from  said  deed  that 
the  tax  sale,  for  the  delinquent  taxes  for  the  year  1879,  ^^^  closed, 
nor  that  the  said  treasurer  had  made  his  return  thereof  to  the  county 
clerk,  as  required  by  law,  prior  to  the  purchase  at  private  sale,  men- 
tioned in  said  counterclaim,  (e)  It  does  not  appear  from  said  deed 
that  the  said  sale  was  made  at  the  office  of  the  said  treasurer."  In 
the  agreed  statement  of  the  case  it  is  recited  that  "the  tax  deed  re- 
ferred to  in  said  pleadings  was  not  introduced  in  evidence,  nor  was 
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any  other  tax  deed,  nor  any  evidence  of  any  proceedings  prior  to  the 
alleged  tax  sale,  and  there  was  no  evidence  relating  to  any  such  mat- 
ters except  such  as  is  contained  in  the  said  pleadings.  There  was 
no  evidence  to.  show  that  the  said  land  had  not  been  duly  and  legal- 
ly redeemed  from  the  alleged  tax  sale,  nor  any  evidence  whatever  on 
the  subject ;"  and  yet  the  court  in  substance  found,  in  addition  to 
the  foregoing  findings  of  fact,  that  all  proceedings  of  the  taxing  of- 
ficers were  regular,  the  tax  deed  valid  and  sufficient  to  vest  in  the 
respondent  John  T.  Kountz  a  fee  simple  title  to  the  premises ;  and 
the  judgment  was  entered  in  his  favor  accordingly.  It  will  there- 
fore be  seen  that  the  findings  are  to  the  eifect  that  both  parties  were 
owners  of  the  premises  in  fee  simple  on  the  12th  day  of  September, 
A.  D.  1885 ;  that,  by  reason  of  the  fact  that  John  T.  Kotmtz  on  the 
day  last  above  mentioned  wrongfully  entered  into  and  took  posses- 
sion of  the  premises  and  has  withheld  the  same  to  the  present  time, 
Peninah  W.  Kountz  has  sustained  damage  to  the  amount  of  $scx>. 
Manifestly  the  ownership  of  the  property  is  the  controlling  point, 
and  it  is  impossible  to  determine  the  rights  of  the  parties  from  find- 
ings irreconcilably  in  conflict  with  each  other.  Both  findings  as  to 
ownership  cannot  be  true ;  and,  being  directly  antagonistic,  we  can- 
not say  which,  if  either,  is  correct.  It  is  well  settled,  both  upon  rea- 
son and  authority,  that  a  judgment  cannot  be  sustained  where  the 
findings  are  contradictory  upon  a  material  point.  Manly  v.  How- 
lett,  55  Cal.  94 ;  Re^se  v.  Corcoran,  52  Cal.  495 ;  Hayne,  New  Trial 
App-  242.  Whether  the  findings  of  fact  in  favor  of  appellant,  to 
which  both  parties  appear  to  have  ass^ted,  are  sufficient  to  sustain 
the  judgment,  independently  of  the  findings  of  fact  contained  in  the 
conclusions  of  law  upon  which  the  respondents  recovered,  need  not 
be  determined. 
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The  judgment  appealed  from  is  reversed,  and  a  new  trial  or- 
dered. 

Haney,  J.,  dissents. 


Hammerquist  et  al  v.  Pioneer  Savings  &  Loan  Co. 

A  stock  certificate  issued  by  a  loan  company  stipulated  that  on  compli- 
ance with  its  by-laws  and  performance  of  all  agreements  it  would 
pay  on  a  specified  date  $100  for  each  share  of  such  stock.  The  con- 
ditions on  which  the  certificate  was  accepted  nowhere  suggested 
that  the  value  of  the  matured  stock  was  to  depend  on  the  financial 
condition  of  the  association.  Th^  holder  of  the  certificate  was  to 
have  no  interest  in  the  affairs  of  the  company »  nor  any  control  over 
them,  and  was  to  assume  no  further  liability,  except  as  stated  in  the 
certificate  and  by-laws.  The  company's  by-laws  contained  no  provis- 
ion Inconsistent  with  the  definite  contract  expressed  in  the  certifi- 
cate. Representations  made  part  of  the  contract  declared  that  such 
company  matured  its  stock  at  a  definite  time.  Held,  that  on  the  hold- 
er's compliance  with  the  contract  the  company  was  bound  to  pay  him, 
at  the  expiration  of  such  period,  the  specified  value  of  such  shares, 
and  not  their  value  based  on  the  company's  financial  condition. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Pennington  county  Hon.  Levi  Mc- 
Gee,  Judge. 

Action  by  Peter  A.  Hammerquist  and  another  against  the  Pi- 
oneer Savings  &  Loan  Company  to  recover  certain  usurious  interest 
and  damages,  together  with  statutory  penalty,  for  refusal  to  enter 
satisfaction  of  a  mortgage.  From  a  judgment  in  favor  of  plaintiffs 
and  an  order  denying  its  application  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Wood  &  Buell  and  Geo,  D.  Emery,  for  appellant. 

The  payment  of  dues  upon  his  stock  by  a  member  of  a  build- 
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ing  and  loan  association  are  not  ipso  facto  payments  on  his  lodn 
and  such  payments  do  not  reduce  it  pro  tento  but  the  amount  upon 
which  interest  is  to  be  computed  remains  the  same  during  the  entire 
time  of  the  loan.  O'Malley  v.  People's  B.  and  L.  Asso,  36  N.  Y. 
Supp.  1016;  4  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.)  1058;  2  Beach 
on  Contracts,  Sec.  1218;  Reeves  v.  Ladies  Bldg.  Assn.  56  Ark.  335; 
Endlich  on  Bldg.  Assns.,  Sec.  477,  y7\  Spring  Garden  Ass'n.  v. 
Tradesman's  Ass'n,  46  Pa.  St.  493 ;  Delano  v.  Wild',  6  Allen  i ;  Me- 
chanic's Bldg.  &  Loan  Ass'n  v.  Conover,  14  N.  J.  Eq.  219;  Somer- 
set Bldg.  Ass'n  V.  Vandevere,  11  N.  J.  Eq.  382;  People's  Ass'n  v. 
Furey,  20  Atl.  Rep.  890 ;  El  Paso  Bldg.  Ass'n  v.  Sweeney,  26  S.  W. 
290;  Pioneer  S.  &  L.  Ass'n.  v.  Oxford,  35  S.  W.  1078;  Pioneer 
S.  &  L.  Ass'n.  V.  Cannon,  36  S.  W.  386 ;  Post  v.  Mechanic's  Bldg. 
Ass'n.  37  S.  W.  216;  Mercantile  Ass'n.  v.  Zane,  38  Atl.  421 ;  An- 
niston  L.  &  T.  Co.  v.  Southern  B.  &  L.  Ass'n  loi  Ala.  582 ;  Price  v. 
Kendall,  35  S.  W.  710;  Towle  v.  Am.  B.  &  L.  Ass'n.  61  Fed.  131, 
75  Fed.  938 ;  McGrath  v.  Hamilton  Ass'n.  44  Pa.  St.  383 ;  Pathson 
V.  Albany  B.  &  L.  Ass'n,  63  Ga.  373 ;  Eversham  v.  Schmidt,  53  O. 
St.  174;  Laurel  Am.  Bldg.  Ass'n.  v.  Sperring,  106  Pa.  St.  339;  Peo- 
ple V.  Lowe,  117  N.  Y.  175;  Wohlford  v.  Cit.  B.  &  L.  Ass'n.,  40  N. 
E.  694;  Chapman  v.  Young,  65  111.  App.  131 ;  Wangerin  v.  Aspel, 
47  O.  St.  250;  Knudson  v.  N.  W.  B.  &  L.  Ass'n,  .69  N.  W.  889; 
Leahy  v.  Bldg.  &  L.  Ass'n,  76  N.  W.  625 ;  Hale  v.  Cairns,  jy  N. 
W.  loio. 

Chas.  W.  Brown  and  O.  L.  Cooper,  for  respondents. 

Haney,  J.  The  defendant  is  a  building  and  loan  association, 
fomiefly  named  the  "National  Building,  Loan  and  Protective  Un- 
ion," existing  under  the  laws  of  Minnesota,  with  its  principal  place 
of  business  at  Minneapolis.     On  December  i,  1890,  the  plaintiffs, 
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who  held  13  shares  of  defendant's  capital  stock,  each  of  the  par  value 
of  $100,  borrowed  of  defendant  $1,000,  giving  their  note  or  obliga- 
tion, due  76  months  after  date,  secured  by  a  mortgage  upon  real 
property  in  this  state,  and  an  assignment  of  their  stock.  Claiming 
to  have  paid  their  loan  in  full,  and  certain  sums  of  usurious  interest, 
the  plaintiffs  instituted  this  action  to  recover  such  interest  and  dam- 
ages, together  with  the  statutory  penalty  for  defendant's  refusal,  af- 
ter demand,  to  enter  satisfaction  of  the  mortgage.  Defendant  denied 
that  the  loan  had  been  paid,  and  by  way  of  counterclaim  sought  to 
enforce  its  mortgage  lien  to  the  extent  of  the  balance  alleged  to  be 
due  thereon.  The  action  was  tried  without  a  jury,  the  court  finding 
that  on  May  i,  1897,  the  sum  of  $1,000  was  due  defendant  on  the 
note,  and  the  sum  of  $1,300  was  due  the  plaintiffs  on  their  stock, 
leaving  a  balance  of  $300,  for  which,  with  interest  and  the  statutory 
penalty,  they  were  given  judgipent.  From  this  judgment  and  the 
order  denying  its  application  for  a  new  trial,  defendant  appealed. 

It  is  undisputed  that  the  plaintiffs  paid  interest  and  premium 
on  their  note,  according  to  its  terms,  from  date  to  and  including 
April,  1897 ;  that  they  made  each  and  all  of  the  payments  upon  their 
stock  they  were  required  or  requested  to  make ;  and  that  they  duly 
performed  all  the  conditions  of  their  contract  with  defendant.  Hence* 
the  usury  issue  having  been  eliminated,  the  only  real  controversy 
turns  upon  the  amount  for  which  plaintiffs  should  receive  credit  on 
account  of  their  stock.  On  this  branch  of  the  case  the  court  below 
made  the  following  finding :  "That  the  period  of  maturity  fixed  on 
its  said  certificate  of  shares  issued  to  said  Peter  A.  Hammerquist 
as  aforesaid  was  and  is  a  fixed  and  definite  maturity,  and  the  said 
shares  of  stock,  by  the  terms  thereof,  matured  at  a  fixed  and  definite 
time,  to-wit,  on  the  ist  day  of  May,  1897;  that  on  and  by  the  said 
certificate  of  shares  the  defendant  promised  and  agreed  to  pay  to 
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the  said  shareholder,  Peter  A.  Hammerquist,  his  heirs,  executors, 
administrators,  or  assigns,  absolutely,  and  without  condition,  the  sum 
of  $ioo  for  each  of  said  thirteen  shares  at  the  end  of  six  and  one- 
half  years  from  date  of  said  certificate,  to- wit,  the  ist  day  of  May, 
1897."  It  is  contended  that  the  period  of  maturity  mentioned  in  the 
stock  certificate  issued  to  plaintiffs  was  merely  an  estimate;  that 
the'  value  of  the  stock  depended  upon  the  financial  condition  of  the 
association ;  and  that  its  value,  according  to  a  plan  of  liquidation 
adopted  by  the  association,  and  approved  by  the  public  examiner 
of  Minnesota  on  April  29,  1897,  after  all  the  payments  requested  of 
the  plaintiffs  had  been  made,  was  $777,40.  In  an  action  recently  de- 
cided by  this  court,  wherein  the  present  defendant  was  plaintiff,  the 
same  contention  regarding  the  nature  of  its  contract  with  borrowing 
members  was  carefully  considered,  and  held  to  be  untenable.  Asso- 
ciation v.  Wilkins,  14  S.  D.  490,  85  N.  W.  994.  Further  investiga- 
tion has  served  to  increase  our  coDfidence  in  the  correct- 
ness of  the  views  then  expressed.  The  certificate 
issued  to  plaintiff  contains  the  following:  **This  cer- 
tifies that  Peter  A.  Hammerquist,  of  Parmingdale, 
county  of  Pennington,  State  of  South  Dakota,  is  hereby  con- 
stituted a  shareholder  in  the  National  Building,  Loan  and  Protective 
Uniofi,  incorporated  under  the  laws  of  the  State  of  Minnesota,  and 
holds  thirteen  (13)  shares  therein  of  one  hundred  dollars  ($100) 
each,  and  in  consideration  of  his  payment  of  the  admission  fee,  to- 
gether with  his  performance  of  all  agreements,  and  his  full  compli- 
ance with  the  terms  and  conditions  and  by-laws  printed  on  the  front 
and  back,  respectively,  of  this  certificate,  which  are  hereby  referred 
to  and  make  a  part  of  this  contract,  the  said  National  Building,  Loan 
and  Protective  Union  agrees  to  pay  to  said  shareholder,  or  his  heirs, 
executors,  administrators,  or  assigns,  the  sum  of  one  hundred  dol- 
lars for  each  of  said  shares  at  the  end  of  six  and  one-half  years  from 
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the  date  hereof,  payable  in  the  manner  and  upon  the  conditions  and 
by-laws  hereto  attached.  All  payments  to  be  made  by  said  union 
under  the  terms  of  this  certificate  are  payable  only  at  the  office  of 
the  union  at  Minneapolis,  Minnesota,  within  ninety  days  after  the 
acceptance  and  approval  of  satisfactory  proofs.  This  certificate  of 
shares  is  issued  to  and  accepted  by  the  shareholder  upon  the  follow- 
ing terms  and  conditions,  to  which  said  shareholder 
hereby  assents."  No  where  in  the  • 'terms  and  conditions" 
which  follow  the  portion  quoted  is  there  any  sug^- 
gestion  that  the  value  of  matured  stock  shall  depend 
upon  the  financial  condition  of  the  association  but  elabor- 
ate rules  are  laid  down  for  computing  the  amount  to  be  paid  by  the 
association  if  stock  be  withdrawn  before  the  stipulated  period  of  ma- 
turity, and  in  every  instance  such  amount  is  made  to  depend  upcm 
the  sums  which  have  been  paid  by  the  holder  of  the  stock,  and  it  is 
declared  in  the  certificate  itself  that  "the  holder  of  this  certificate 
shall  have  no  claim  or  interest  in  the  affairs,  assets,  or  funds  of  the 
union  nor  control  over  them,  except  as  specifically  set  forth  in  this 
certificate  or  in  the  by-laws,  and  he  or  she  assumes  no  further  lia- 
bility of  any  kind  whatsoever,  except  as  stated  in  this  certificate 
and  the  by-laws."  Nor  did  the  by-laws  of  the  association  make  any 
provision  iticonsistent  with  the  certain  and  definite  contract  expressed 
in  the  stock  certificate ;  and  in  the  printed  representations  of  the  as- 
sociation, which  entered  into  and  became  a  part  of  the  contract,  it 
is  expressly  declared  that  the  defendant  "is  the  only  building  and 
loah  association  governed  by  the  laws  of  thd  State  of  Minnesota 
which  matures  its  stock  at  a  definite  and  certain  time,  and  has  a  defi- 
nite and  certain  interest  and  premium."  The  clear  and  explicit  terms 
of  the  written  contract  and  express  written  representations  of  the 
association  cannot  be  construed  otherwise  than  they  were  by  the 
learned  circuit  court  in  this  action.    There  was  an  express  promise 
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on  the  part  of  the  association  to  pay  the  plaintiffs,  their  heirs,  execu- 
tors, administrators,  or  assigns,  the  sum  of  $ioo  for  each  share  of 
stock  at  the  end  of  six  and  one-half  years  from  the  date  of  the  cer- 
tificate, provided  the  plaintiffs,  their  personal  representatives  or 
assigns,  should  perform  all  the  conditions  of  the  contract  on  their 
part.  If  such  was  the  contract,  it  could  not,  of  course,  be  impaired 
by  an  act  of  the  Minnesota  legislature  passed  and  approved  in  1897. 
Were  it  conceded  that  members  of  a  "purely  mutual"  building  and 
loan  association  have  no  rights  which  cannot  be  abrogated  by  its 
board  of  directors,  it  would  not  follow  that  the  contract  in  this  case 
could  be  modified  to  the  extent  contemplated  by  defendant's  plan  of 
liquidation,  for  the  reason  that  defendant  is  not  a  mutual  association. 
The  mutuality  which  would  exclude  members  from  any  claim  upon 
or  interest  in  the  profits  of  a  concern,  and  at  the  same  time  compel 
them  to  fehare  in  its  losses,  is  decidedly  more  fanciful  than  real. 
Notwithstanding  any  language  in  its  by-laws  designed  to  describe 
the  benevolent  purposes  of  the  defendant  association,  it  should  be 
regarded  as  a  purely  business  corporation,  engaged  in  a  purely  busi- 
ness enterprise,  to  be  viewed  in  the  same  light  as  are  other  private 
corporations  for  profit.  Having  decided  that  the  plaintiffs  were  en- 
titled to  a  credit  of  $1,300  on  account  of  their  stock,  the  other  as- 
signments of  error  discussed  by  appellant's  counsel  are  immaterial, 
and  the  judgment  is  affirmed. 


Holm  v.  First  National  Bank  01?  Clark. 

Where,  in  reply  to  a  cross  complaint  for  foreclosure  of  a  mortgage  in  a 
suit  t6  cancel  the  note  and  mortgage,  plalntlit  pleads  full  pasrment, 
And  alleg€«  fttct0  sufficient  to  show  that  the  debt  secured  by  the  mort- 
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gage  was  wholly  usurious,  the  court  cannot  properly  strike  out  such 
reply,  and  exclude  all  competent  testimony  as  to  usury,  the  reply  rais- 
ing a  material  issue,  and  a  good  defense  to  the  foreclosure. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Clark  county,  Hon.  Julian  Ben- 
nett^ Judge. 

Action  by  T.  H.  Holm  against  the  First  National  Bank  of  Clark 
to  recover  a  money  judgment  and  the  cancellation  of  certain  notes 
and  mortgages.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

C  X.  Seward  and  C.  G'.  Sherwood,  for  appellant. 

S.  A.  Keenan,  for  respondent. 

Fuller,  F.  J.  In  this  action  to  recover  $255.74  and  secure  the 
cancellation  of  certain  promissory  notes  and  mortgages  which  plain- 
tiff claims  defendant  obtained  wholly  without  consideration,  and  by 
reason  of  his  illiteracy  and  inability  to  understand  the  English  lan- 
guage, the  defendant,  after  traversing  the  allegations  of  the  com- 
plaint, **for  an  affirmative  defense  to  plaintiff's  cause  of  action  and 
for  a  complaint  against  the  said  plaintiff,"  alleges  two  separate  and 
distinct  causes  of  action  for  the  foreclosure  of  certain  mortgages  exe- 
cuted by  plaintiF,  and  the  usual  decree  in  foreclosure  and  for  a  de- 
ficiency judgment  is  prayed  for.  Replying  to  this  cross  complaint 
in  foreclosure,  plaintiff  pleaded  full  payment  of  the  amount  lawfully 
due,  and  for  a  further  and  complete  defense  facts  were  specifically 
alleged  sufficient  to  show  that  the  debt  secured  by  such  mortgages 
was  wholly  usurious.  This  reply  was  stricken  from  the  files  by  the 
court,  and  plaintiff  was  not  permitted  to  introduce  evidence  tending 
to  establish  any  of  the  material  facts  therein  alleged.  As  the  reply 
to  the  cross  complaint  put  in  issue  material  facts  which  plaintiff  was 
entitled  to  plead  and  prove  as  a  defense  to  the  foreclosure  of  the  mort- 
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gages,  it  was  fatally  erroneous  to  strike  such  pleading  from  the  files 
and  exclude  all  competent  testimony  bearing  upon  the  question  of 
usury  and  want  of  consideration.  In  addition  to  the  above  mentioned 
rulings  of  the  court,  there  were  numerous  errors  occurring  at  the 
trial,  which,  under  our  view  of  the  case,  need  not  be  specially  noticed. 
For  the  error  above  mentioned,  the  judgment  against  the  plain- 
/tiff  and  in  favor  of  the  defendant  is  reversed,  and  a  new  trial  ordered. 


Cochran  v.  Germain. 

Comp.  Laws,  §  4900,  provides  that  where  it  appears  by  affidavit  to  the 
satisfaction  of  the  court  that  the  person  on  whom  service  of  sum- 
mons is  to  be  made  after  due  diligence  cannot  be  found  within  the 
state,  the  court  may  order  the  service  to  be  made  by  publication,  where 
defendant  is  not  a  resident  of  the  state,  but  has  property  therein. 
An  aftidavit  stated  that  defendants  were  not  residents  of  the  state, 
but  resided  and»  at  the  time  of  making  the  application,  were  at  a 
certain  place  in  another  state.  Held,  sufficient  to  Justify  a  finding 
that  the  persons  on  whom  the  service  of  the  summons  was  to  be  made 
could  not  be  found  within  the  state,  so  as  to  warrant  service  by  pub- 
lication. 

Corson,  J.,  dissenting. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Minehaha  county.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  E.  W.  Cochran  against  Charles  R.  Germain  and  an- 
other. From  an  order  setting  aside  a  judgment  in  favor  of  plaintiff 
he  appeals.    Reversed. 

Aikens  &  Judge,  for  appellant. 

Bgyce  &  Warren,  for  respondents. 
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Fuller,  P.  J.  Whether  the  tri^l  court  obtained  jurisdiction 
by  the  publication  of  a  summons  and  personal  service  thereof  in 
another  state  is  the  only  question  presented  by  this  appeal  from  an 
order  setting  aside  a  judgment  obtained  against  non-resident  defend- 
ants in  an  action  on  a  promissory  note.  Appellant's  affidavit,  upon 
which  the  order  for  publication  was  based,  is  as  follows:  "E.  W. 
Coughran,  being  first  duly  sworn,  deposes  and  says,  that  he  is  the 
plaintiff  in  the  above  entitled  action;  that  a  cause  of  action  exists 
in  favor  of  the  plaintiff  and  against  the  defendants  upon  contract  for 
the  recovery  of  money,  only,  in  the  sum  of  $315  and  interest  thereon 
from  the  first  day  of  January,  1896,  at  the  rate  of  12  per  cent,  per 
annum,  the  grounds  of  which  are  more  particularly  set  forth  in  the 
verified  complaint  which  was  filed  in  the  office  of  the  clerk  of  this 
court  on  the  5th  day  of  February,  1896,  and  which  is  hereby  referred 
to  for  a  complete  statement  of  the  grounds  of  said  action ;  that  the 
defendants  are  not,  and  neitlier  of  them  is,  a  resident  of,  or  within 
the  State  of  South  Dakota,  but,  on  the  contrary,  the  defendants  both 
reside  and  are,  and  their  postoffice  address  is,  at  Alden,  in  the  county 
of  Freeborn  and  State  of  Minnesota,  and  they  cannot,  and  neither  of 
them  can,  be  found  in  the  State  of  South  Dakota  for  the  purpose  of 
serving  the  summons  in  the  said  action  upon  them  or  either  of  them ; 
that  the  defendants,  or  one  of  them,  has  real  property  in  the  county 
of  ^linnehaha  and  State  of  South  Dakota,  upon  which  this  plaintiff 
caused  a  writ  of  attachment  to  be  levied  on  the  6th  day  of  February, 
1896,  the  said  real  property  being  within  the  jurisdiction  of  this 
court."  Section  4900  of  the  Compiled  Laws  provides  that :  "Where 
the  person  on  whom  the  service  of  the  summons  is  to  be  made  can- 
not, after  due  diligence,  be  found  within  the  state,  and  that  fact 
appears  by  affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof, 
and  it  in  like  manner  appears  that  a  cause  of  action  exists  against 
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the  defendant  in  respect  to  whom  the  service  is  to  be  made,  *  *  * 
such  court  or  judge  may  grant  an  order  that  the  service  be  made 
by  the  publication  of  a  summons  in  either  of  the  following  cases: 
^i)  *  *  *  (2)  *  *  *  (3)  Where  he  is  not  a  resident 
of  this  state  but  has  property  therein,  and  the  court  has  jurisdiction 
of  the  subject  of  the  action."  As  the  requirements  of  the  phrase  "due 
diligence"  must  always  be  determined  by  the  particular  circumstan- 
ces of  the  case  calling  for  its  exercise,  and  it  was  made  to  appear  by 
the  unequivocal  sworn  statement  of  plaintiff  that  neither  of  the  de- 
fendants were  residents  of  or  within  this  state,  but  on  the  contrary 
the  postoffice  address  and  fixed  residence  of  each  was  Alden,  Free- 
bom  county,  Minnesota,  where  they  both  actually  were  at  the  time, 
the  conclusion  was  justifiable  that  "they  cannot,  and  neither  of  them 
can,  be  found  in  the  State  of  South  Dakota,"  and  this  was  further 
corroborate^  when  the  parties  named  were  personally  served  at  the 
place  designated.  So  far  as  the  search  was  concerned,  no  further 
diligence  was  due  after  such  ultimate  fact  had  been  ascertained  to 
a  moral  certainty  and  the  satisfaction  of  the  court .  Proof  that  these 
nonresident  defendants  were  then  at  Alden,  in  the  county  of  Free- 
bom  and  State  of  Minnesota,  when  considered  with  other  probative 
facts  disclosed  by  the  affidavit,  enabled  the  trial  court  to  judicially 
determine  that  "the  persons  on  whom  the  service  of  the  summons 
rs  to  be  made  cannot,  after  due  diligence,  be  found  within  the  state." 
The  affidavit  in  the  case  of  Bothell  v.  Hoellwarth,  10  S.  D.  491,  74 
N.  W.  231,  while  giving  the  residence  of  the  defendants  in  another 
state,  and  alleging  their  absence  from  this  state,  failed  to  designate 
where  they  actually  .were  at  the  time  the  application  was  made,  and 
it  was  therefore  held  that  it  had  not  been  sufficiently  shown  that 
the  defendants  could  not  be  found  within  this  state. 

While  the  respective  briefs  have  received  careful  consideration, 
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it  is  not  deemed  necessary  to  extend  this  opinion  by  a  discussion  of 
the  remaining  points  urged  by  counsel  for  the  respondents  in  support 
of  their  view,  and  the  order  appealed  from  is  reversed. 
Corson,  J.,  dissenting. 


Henry  v.  Henry. 

When  a  party  who  has  not  been  properly  served  with  process  appears  in 
a  case,  and  asks  to  have  a  decree  against  him  set  aside,  for  the  reason 
that  the  court  had  no  Jurisdiction  of  his  person,  and  for  the  further 
reason  that  such  decree  was  procured  by  fraud  and  deceit,  and  was 
without  evidence  to  support  it,  such  appearance  is  general,  going  di- 
rectly to  the  merits,  and  is  a  waiver  of  all  defects  in  the  service  of 
process. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Custer  county.  Hon.  Levi  McGke, 
Judge. 

Action  for  divorce  by  Mary  E.  Henry  against  Leon  Henry. 
From  an  order  overruling  a  motion  to  vacate  a  decree  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

The  facts  afe  stated  in  the  opinion. 

IV.  B.  Benedict  and  /.  W.  Goodner,  for  appellant. 

Jurisdiction  of  absent  defendants  cannot  be  acquired  except  by 
complying  strictly  with  the  provisions  of  the  statute  provided  for 
that  purpose.  Cook  v.  Farmer,  12  Abb.  Pr.  359.  The  jurisdiction 
is  strictly  statutory  and  can  only  be  acquired  in  the  mode  required 
by  the  statute.  Hallett  v.  Righters,  13  How.  Pr.  43;  Brisbine  v. 
Peabody,  3  Id.  109 ;  Van  Wick  v.  Hardy,  1 1  Abb.  Pr.  437,  39  How. 
Pr.  382 ;  Back  v.  Cassels,  2  Abb.  Pr.  386 ;  Mosier  v.  Wafee,  56  Barb. 
80;  Beach  v.  Beach,  6  Dak.  371. 

The  complaint  was  not  filed  at  the  time  of  the  making  of  the 
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order  directing  the  service  of  the  summons  by  publication  and  was 
not  filed  at  the  time  of  the  publication  of  the  summons.  The  law  of 
this  state  upon  this  subject,  Com.  Laws,  Sub-division  5  of  §  4900, 
in  part  is  as  follows:  "In  all  cases  where  publication  is  made,  the 
complaint  must  be  first  filed,  and  the  summons  as  published,  must 
state  the  time  and  place  of  such  filing."  The  statute  of  Wisconsin 
on  this  subject  is  identical  with  ours,  and  has  been  interpreted  and 
applied  in  the  following  cases:  Anderson  v.  Cobum,  27  Wis.  558; 
Cummings  v.  Taylor,  61  Wis.  185-191 ;  Manning  v.  Heady,  64  Wis. 
630 ;  Witt  V.  Meyer,  69  Wis.  595. 

Sub-division  5  of  §  4900  of  our  statute  is  in  part  as  follows: 
"In  case  of  publication,  the  court  or  judge  must  also  direct  a  copy 
of  the  summons  and  complaint  to  be  forthwith  deposited  in  the  post- 
office."  *  *  In  the  case  at  bar  the  order  did  so  direct,  but  the 
sxnnmons  and  complaint,  if  mailed  at  all,  were  not  mailed  until  the 
i6th  day  of  December,  1896,  or  forty  days  after  the  order  was  made. 
"Forthwith"  Is  interpreted  to  mean  with  "all  reasonable  dispatch" 
in  Star  v.  Mahan,  5  Dak.  213.  It  could  scarcely  be  contended  with 
reason  that  forty  days  delay  was  complying  with  the  order  with 
"all  reasonable  dispatch."  Appellant's  contention  is  that  the  order 
for  publication  became  a  nulity  by  reason  of  the  failure  of  the  plain- 
tiff for  forty  days  to  comply  with  its  directions.  Star  v.  Mahan,  4 
Dak.  213;   Back  v.  Cressells,  2  Abb.  Pr.  386. 

Fraud  practiced  upon  the  court  and  defendant  are  sufficient 
grounds  for  vacating  a  decree  of  divorce.  Beach  v.  Beach,  supra; 
Yorke  v.  Yorke,  55  N.  W.  1095. 

Chas.  E,  Davis,  for  respondent. 

When  a  party  who  has  not  been  properly  served  with  process 

appears  in  a  case,  and  asks  to  have  a  decree  against  him  set  aside, 

for  the  reason  that  the  court  had  no  jurisdiction  of  his  person,  and 
Vol.  16  S.  D.-6 


Digitized  by  VjOOQ IC 


82  Henry  v.  Hknry. 


Opinion  of  the  Ck)urt— Puller,  P.  J.  [16  S.  D. 

I . 

for  the  further  reason  that  such  decree  was  procured  by  fraud  and 
deceit,  and  was  without  evidence  to  support  it,  such  appearance  is 
general  and  is  a  waiver  of  all  defects  in  the  service  of  process.  Yorke 
V.  Yorke,  55  N.  W.  1095 ;  2  Enc.  PI.  and  Pr.  655,  Note  i. 

The  exception  that  the  plaintiff  was  not  at  the  time  of  the  ccmti- 
mencement  of  the  actic«i,  or  at  the  time  of  the  entry  of  the  decree, 
a  resident  of  the  state,  is  an  exception  to  the  jurisdiction  over  the 
subject  matter  of  the  action,  and  can  be  made  only  upon  general 
appearance.  2  Am.  Eng.  Cy.  PI.  and  Pr.  621 ;  Fitzgerrald  v.  Fitz- 
gerrald,  137  U.  S.  98. 

Fuller,  P.  J.  On  the  ad  day  of  December,  1899,  a  motion,  sup- 
ported by  affidavits,  and  specifying  want  of  jurisdiction,  fraud,  and 
deceit,  and  insufficiency  of  the  evidence,  was  made  in  the  trial  court 
to  vacate  a  decree  of  divorce  entered  in  favor  of  plaintiff  on  the  28th 
day  of  July,  1898,  and  this  appeal  is  from  an  order  overruling  the 
same. 

Defendant  being  a  non-resident  of  this  state,  substituted  service 
was  resorted  to  by  the  issuance  of  a  summons,  and  its  publication 
for  the  required  period,  and  by  which  notice  was  given  that  the  com- 
plaint was  filed  in  the  clerk's  office  on  the  9th  day  of  November,  1896, 
while,  as  a  matter  of  fact,  it  was  not  so  filed  until  a  few  days  prior 
to  the  entry  of  the  decree  here  sought  to  be  annulled.  From  the  en- 
tire record  it  reasonably  appears  that  plaintiff  had  been  a  resident 
of  this  state  for  the  necessary  time,  that  the  affidavit  upon  which  the 
order  for  substituted  service  was  based,  and  the  publication  made 
pursuant  thereto,  substantially  comply  with  the  statute,  and  the 
charge  of  fraud  and  deceit  in  obtaming  the  divorce  is  not  sustainable. 

The  failure  to  file  the  complaint,  as  required  by  statute,  when 
considered  with  the  further  fact  that  there  was  seemingly  an  un war- 
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ranted  delay  in  mailing  to  the  defendant  a  copy  of  the  sjimmons 
and  complaint,  may  be  deemed  fatal  to  the  jurisdiction  of  the  trial 
court,  but  the  defendant,  who  now  appears  generally,  has.  cured  such 
jurisdictional  defect.  Though  it  is  stated  that  the  appejirance  is 
special,  his  motion  goes  directly  to  the  merits  of  the  case,  for  the 
express  purpose  of  defeating  plaintiff's  action,  for  the  reason,  among 
others,  that  the  evidence  is  insufficient  to  sustain  the  decree.  By  nu- 
merous affidavits  offered  in  support  of  this  motion,  the  legality  and 
probative  force  of  the  evidence  is  questioned,  its  sufficiency  to  justi- 
fy the  decree  is  denied,  and,  by  way  of  an  affirmative  defense,  spec- 
cific  fraudulent  acts  on  the  part  of  plaintiff  are  alleged.  Had  ap- 
plication been  made  to  set  aside  the  default,  and  allow  the  defend- 
ant to  come  in  and  defend,  the  contrary  affidavit  of  plaintiff,  consid- 
ered with  his  showing,  would  probably  be  sufficient  to  repel  the  imr 
putation  of  fraud,  and  justify  the  trial  court  in  refusing  to  inter- 
fere with  its  decree.  In  North  Dakota  (Yorke  v.  Yorke,  55  N.  W. 
1095)  th^  court  say:  "When  a  party  who  has  not  been  properly 
served  with  process  appears  in  a  case,  and  asks  to  have  a  decree 
against  him  set  aside  for  the  reason  that  the  court  had  no  jurisdiction 
of  his  person,  and  for  the  further  reason  that  such  decree  was  pro- 
cured by  fraud  and  deceit,  and  was  without  evidence  to  support  it, 
such  appearance  is  general,  and  is  a  waiver  of  all  defects  in  the  ser- 
vice of  process."  Anderson  v.  Cobum,  27  Wis.  558,  is  a  case  where 
a  defendant  sought  to  set  aside  a  judgment  on  account  of  defective 
service,  as  well  as  insufficiency  of  the  evidence,  and  the  court  held 
that  the  appearance  was  general,  and  a  waiver  of  all  jurisdictional  de- 
fects. In  view  of  the  defendant's  general  appearance,  and  the  ab- 
sence of  fraud  on  the  part  of  plaintiff,  we  are  convinced  that  the  mo- 
tion to  vacate  the  decree  was  rightfully  overruled,  and  the  order  ap- 
pealed from  is  affirmed. 
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Hood  et  al  v.  Fay. 

1.  Plaintiff  In  an  attachment  suit  moved  before  the  hearing  that  the  court 

extend  the  time  within  which  he  might  file  certain  affidavits  and 
,  proofs  to  amend  those  theretofore  filed  in  support  of  the  affidavit 
of  attachment,  on  the  ground  that  they  were  newly  discovered  evi- 
dence, stating  that,  owing  to  the  fact  that  such  evidence  was  not 
known  to  plaintiff  when  he  filed  his  original  affidavits,  it  was  not 
then  presented.  Held,  that  such  motion  was  for  a  continuance  of  the 
case  for  the  purpose  of  securing  further  evidence,  and  not  for  the  pur- 
pose of  amending  affidavits  or  proceedings. 

2.  Plaintiffs  attached*  a  stock  of  goods  valued  at  between  four  and  five 
times  the  amount  of  their  claim,  and  defendant's  store  was  closed. 
On  the  hearing  plaintiffs  Were  granted  a  continuance,  and  permitted 
to  amend  their  proceedings  by  substituting  a  new  undertaking,  and 
thereaiter  moved  for  anqther  continuance  on  the  ground  of  surprise 
and  inadvertence,  but  the  affidavit  in  support  thereof  did  not  state 
facts  showing  wherein  plaintiffs  were  surprised,  or  in  what  the  in- 
advertence, consisted,  nor  was  it  shown  within  what  time  the  evidence 
could  be  produced.  Held,  that  a  refusal  to  grant  the  continuance 
was  not  an  abuse  of  the  trial  court's  discretion. 

(Opinion  filed  October  .2,  1901.) 

Appeal  from  circuit  court,  Hughes  county.  Hon.  L.  E.  Gaffy, 
Judge. 

Action  by  Thomas  G.  Hood  and  others,  doing  business  under 
the  firm  name  of  Hood,  Foulkrod  &  Co.,  against  Mrs.  W.  Fay. 
From  an  order  dissolving  and  vacating  an  attachment,  plaintiffs 
appeal.     Affirmed. 

Albert  Gimderson,  for  appellants. 

It  was  error  for  the  trial  court  to  refuse  the  amendment  asked 
by  appellants.  §  4939  Comp.  Laws;  Blake  v.  Sherman,  12  Minn. 
420;  Schmigel  v.  Sherkman,  80  N.  W.  871;  Chappe  v.  Runkel 
Rowley  &  Co.,  11  S.  D.  333;  Gangs  v.  Chapman,  18  Ind.  189. 
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It  was  error  for  Jhe  trial  court  to  vacate  the  attachment,  the 
defendant  having  failed  to  deny  the  facts  showing  that  the  property 
was  obtained  by  false  pretenses.    Lindquist  v.  Johnson,  12  S.  D.  486. 

The  application  for  a  reference  to  take  the  testimony  of  the  wit- 
ness Snowden  should  have  been  granted.  McCune  v.  Tribune,  i 
Hun.  469 ;  Hanna  v.  Barrett,  39  Kan.  446. 

Horner  &  Sten'art,  for  respondent. 

Corson,  J.  This  is  an  appeal  by  the  plaintiffs  from  an  order 
dissolving  and  vacating  an  attachment.  On  December  26,  1900, 
the  plaintiffs  commenced  an  action  against  the  defendant  by  the  ser- 
vice of  a  summons  to  recover  the  sum  of  $3,789  for  goods,  wares, 
and  merchandise  sold  by  the  plaintiffs  to  the  defendant.  At  the  same 
time  the  plaintiffs  filed  an  affidavit  for  an  attachment,  alleging  as 
grounds  for  the  same  "that  the  defendant  procured  said  goods 
to  be  sold  and  delivered  to  her  by  plaintiffs  by  reason  of  false  and 
fraudulent  representations  made  by  her  to  plaintiffs,  and  that  the 
debt  was  incurred  for  property  obtained  under  false  pretenses." 
Thereupon  an  attachment  was  issued,  and  levied  upon  the  real  and 
personal  property  of  the  defendant,  and  on  the  following  day  the 
defendant  served  notice  of  a  motion  to  dissolve  and  vacate  the  said 
attachment,  based  upon  an  affidavit,  in  which  she  fully  denied  the 
grounds  stated  in  the  affidavit  for  the  attachment.  On  January  2, 
1901 — the  time  fixed  in  said  notice  for  hearing — the  plaintiffs  ap- 
plied for  a  continuance  of  the  hearing,  and  the  same  was  continued 
until  January  5,  1901.  On  that  day  the  defendant  presented  affida- 
vits in  support  of  the  motion,  and  the  plaintiffs  presented  certain  af- 
fidavits in  rebuttal.  Prior  to  the  hearing  plaintiffs  had  applied  for 
leave  to  amend  their  undertaking  on  the  attachment,  which  was 
granted,  and  a  new  undertaking  filed.    On  the  7th  day  of  January 
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the  plaintiffs  made  the  following  motion :  "Comes  now  the  above- 
named  plaintiflfs)  and  before  the  close  of  the  hearing  herein,  and  be- 
fore the  making  of  any  order  herein  by  the  court,  and  upon  the  af- 
fidavit of  G.  K.  Patterson,  hereto  attached,  moves  the  court  to  ex- 
tend the  time  at  which  and  within  which  the  plaintiflF  may  file  herein 
certain  affidavits  and  proofs,  and  to  amend  the  affidavits  and  proofs 
heretofore  filed  and  entered  in  support  of  the  plaintiffs'  affidavit  of 
attachment  herein,  on  the  ground  that  said  proof  and  affidavits  are 
newly  discovered  evidence,  and  that  the  same  became  necessary  by 
reason  of  surprise  and  inadvertence,  and  that  the  proceedings  here- 
tofore taken  by  the  plaintiffs  fail  to  conform  to  the  provisions  of 
this  code  in  that,  owing  to  the  fact  that  said  evidence  was  not  known 
to  the  plaintiff  when  he  filed  said  original  affidavits,  the  same  were 
not  presented  to  the  court  at  the  stage  in  the  proceedings  at  which 
they  should  have  been  presented,  and  the  plaintiffs  at  this  time  ask 
leave  to  amend  by  at  this  time  filing  and  giving  the  said  affidavits 
and  proof."  This  motion  was  based  upon  the  affidavit  of  G.  K.  Pat- 
terson, the  general  western  salesman  of  the  plaintiffs,  which  will  be 
more  particularly  referred  to  hereafter.  It  is  contended  on  the  part 
of  the  appellants  that  this  motion  was  for  leave  to  amend  their  pro- 
ceedings, under  Section  4939,  Comp.  Laws,  and  also  for  the  purpose 
of  securing  the  appointment  of  a  referee  to  take  the  testimony  of 
the  witness  J.  W.  Snowden,  under  the  provisions  of  subdivision 
5,  §  5324,  Id.,  which  reads  as  follows:  "When  any  party  intends 
to  make  or  oppose  a  motion  in  any  court,  and  it  shall  be  necessary 
for  him  to  have  the  affidavit  of  any  person  who  shall  have  refused 
to  make  the  same,  such  court  may,  by  order,  appoint  a  referee  to  take 
the  affidavit  or  deposition  of  such  person.  Such  persc«i  may  be  sub- 
poenaed and  compelled  to  attend  and  make  an  affidavit  before  such 
referee,  the  same  as  before  a  referee  to  whom  it  is  referrd  to  try 
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an  issue."  It  is  insisted  on  the  part  of  the  respondent  that 
the  motion  can  only  be  considered  as  a  motion  for  the  con- 
tinuance of  the  case  for  the  purpose  of  securing  further 
evidence.  We  are  of  the  opinion  that  the  respondent  is  right  in  this 
contention.  There  is  nothing  in  the  affidavit  accompanying  the  mo- 
tion indicating  that  the  appellants  intended  to  amend  the  affidavits 
or  proceedings  in  the  case  so  far  as  they  had  proceeded,  and  the  ob- 
ject sought  to  be  obtained  evidently  was  time  to  secure  additional 
evidence  in  support  of  their  attachment.  It  will  be  further  noticed 
that  there  is  nothing  in  the  motion  which  can  be  construed  as  asking 
the  court  to  appoint  any  referee  to  take  the  testimony  of  a  witness. 
We  shall  therefore  treat  the  motion  as  a  motion  for  a  continuance 
only. 

The  assignment  of  errors  may  be  briefly  stated  as  follows :  That 
the  court  erred  in  refusing  applicaticoi  of  appellants  for  an  order  of 
the  court  requiring  Snowden  to  appear  before  the  court  or  referee 
and  give  his  testimony ;  that  the  court  erred  in  refusing  to  grant  the 
plaintiffs  time  to  procure  the  testimony  of  said  Snowden ;  that  the 
court  erred  in  not  requiring  the  said  Snowden  to  appear  before  a 
referee  and  give  his  testimony ;  that  the  court  erred  in  refusing  to 
allow  plaintiffs'  motion  to  amend  their  testimony;  that  the  court 
erred  in  refusing  to  allow  the  plaintiffs  to  have  and  consider  the  af- 
fidavit of  G.  K.  Patterson;  that  the  court  erred  in  granting  said 
order  dissolving  said  attachment ;  and  that  the  court  erred  in  refus- 
ing to  sustain  said  attachment,  and  in  not  overruling  the  motion  to 
dissolve  the  same.  The  appellants,  however,  in  their  brief,  do  not, 
as  we  imderstand  it,  seriously  contend  that  the  court  erred  in  grant- 
ing the  order  upon  the  evidence  then  before  it,  but  they  rely  mainly 
upon  the  alleged  error  of  the  court  in  not  granting  the  continuance 
or  extension  of  time  asked  for  on  the  7th  of  January.    The  only 
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question,  therefore,  to  be  considered,  is,  did  the  court  abuse  its  dis- 
cretion in  denying  said  motion?  The  affidavit  of  G.  K.  Patterson, 
before  referred  to,  and  which  constituted  the  basis  of  the  action,  lacks 
many  of  the  essential  elements  required  in  an  affidavit  for  a  contin- 
uance. One  of  the  grounds  stated  in  the  affidavit  for  a  continuance 
is  surprise  and  inadvertence,  but  the  affidavit  of  Patterson  fails  to 
state  any  facts  showing  in  what  respect  the  appellants  were  sur- 
prised, or  in  what  the  inadvertence  consisted.  Appellants  also  failed 
to  show  diligence  on  their  part  in  procuring  the  evidence  they  desired 
to  introduce.  The  affidavit  also  fails  to  show  within  what  time  the 
evidence  desired  could  be  produced  before  the  court,  and  much  of 
the  evidence  which  appellants  claim  they  could  produce  would  be  in- 
admissible on  such  a  hearing.  As  we  have  seen,  the  affidavit  for  an 
attachment  was  filed  upon  the  26th  of  December,  and  the  gfounds 
stated  for  an  attachment  were  such  that  the  plaintiffs  must  be  pre- 
sumed to  have  known  that  the  defendant  could  contest  the  attach- 
ment, and  would  in  all  probability  make  a  motion  to  dissolve  the  same. 
They  should,  therefore,  have  been  prepared  with  proofs  to  sustain 
the  grounds  stated  by  them  in  the  original  affidavit  for  the  attach- 
ment. Pierie  v.  Berg,  7  S.  D.  578,  64  N.  W.  11 30.  The  granting 
or  refusing  of  a  continuance  rests  largely  in  the  discretion  of  the 
trial  court,  and,  unless  there  has  been  an  abuse  of  such  discretion, 
an  appellate  court  will  be  reluctant  to  reverse  the  ruling  of  the  trial 
court  in  granting  or  refusing  the  same.  The  law  as  to  continuances 
in  ordinary  cases  was  thus  laid  down  by  this  court  in  the  case  of 
Gaines  v.  White,  i  S.  D.  434,  47  N.  W.  524 :  **The  granting  or  refus- 
ing a  continuance  rests  in  the  sound  discretion  of  the  court  below, 
and  its  ruling  will  not  be  reversed,  except  for  the  most  cogent  rea- 
sons. The  court  bek)w  is  apprised  of  all  the  circumstances  of  the 
case  and  the  previous  proceedings,  and  is  therefore  better  able  to  de- 
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cide  upon  the  propriety  of  granting  or  refusing  the  iapplication  than 
an  appellate  tribunal ;  and  when  it  exercises  a  reasonable,  and  not 
an  arbitrary,  discretion,  its  action  will  not  be  disturbed."  Stone  v. 
Railway  Co.,  3  S.  D.  330,  53  N.  W.  189;  Pieriev.  Berg,  supra;  Live 
Stock  Co.  V.  Burris,  10  S.  D.  430,  73  N.  W.  919;  Benoit  v.  Revoir, 
8  X.  D.  226,  77  N.  W.  605. 

We  have  not  deemed  it  necessary  to  set  out  the  affidavit  of  Mr. 
Patterson  in  full,  as  its  reproduction  in  this  opinion  would  serve  no 
useful  purpose.  It  is  sufficient,  therefore,  to  say  that  in  the  case  at 
bar  it  appears  from  the  record  that,  although  the  amount  claimed 
was  $3,789,  a  stock  of  goods  valued  at  from  $12,000  to  $15,000  had 
been  taken  into  his  possession  by  the  sheriff  under  the  writ  of  attach- 
ment, and  defendant's  store  closed,  and  yet  the  appellants  had  been 
granted  one  continuance,  and  permitted  to  amend  their  proceedings 
by  substituting  a  new  undertaking  on  the  attachment. 

In  view  of  all  the  circunistances,  therefore,  this  court  cannot 
say  that  the  trial  court  abused  its  discretion  in  denying  the  contin- 
uance or  extension  of  time  asked  for.  The  order  of  the  circuit  court 
is  affirmed. 


Burnett  et  al  v.  Costello. 

Com  p.  Laws,  §  4909,  provides  that  a  defendant  may  demur  to  a  com- 
plaint when  it  shall  appear  on  the  face  thereof  that  there  is  a  de- 
fect of  parties.  Section  4912  declares  that,  when  such  defect  does 
not  appear  on  the  face  of  the  complaint, .  the  objection  may  be  taken 
by  answer.  Section  4913  recites  that,  if  no  objection  to  such*  defect 
is  taken  by  demurrer  or  answer,  defendant  shall  be  deemed  to  have 
i^aived  it.  *A  complaint,  in  an  action  to  establish  certain  claims  to  de- 
cedent's property,  alleged,  in  effect,  that  the  parties  were  the  only 
beirs  of  decedents.    Held,  that  no  defect  of  parties  appeared  on  the 
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face  of  the  complaint,  and  a  defect  thereof  was  not  waived  by  objection 
being  taken  by  answer. 

2.  Comp.  Laws,  §  5312,  declares  that,  if  any  person  on  whose  life  any 
estate  in  real  'property  depends  absents  himself  for  seven  years  to- 
gether, he  may  be  accounted  naturally  dead,  in  any  action  or  pro- 
ceeding concerning  such  property  in  which  his  death  shall  come  in 
question,  unless  sufficient  proof  be  made  of  the  life  of  such  person. 
Certain  relatives  of  the  person  alleged  to  be  dead  removed  from  their 
earlier  homes  to  this  state,  and  ceased  to  communicate  with  such 
person.  There  was  evidence  that  such  relatives,  who  were  parties 
to  the  action,  had  not  heard  from  him  since  their  removal,  over  seven 
years  before.  There  was  no  evidence  that  the  person  alleged  to  be 
dead  ever  absented  himself  from  his  former  home.  Held,  that  the  evi- 
dence was  insufficient  to  overcome  the  presumption  of  oontinuanoe 
of  life  and  to  account  such  person  dead. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Lawrence  county.  Hon.  Levi  Mc- 
Gee,  Judge. 

Action  brought  by  Mary  Burnett  and  another  against  Annie 
I.  Costello  to  establish  claims  to  certain  mining  property  for  a  parti- 
tion and  for  an  accounting.  From  a  judgment  in  favor  of  plaintiflfs, 
defendant  appeals.    Reversed. 

Moody,  Kellar  &  Moody,  for  appellant. 

Notwithstanding  the  provisions  of  Sec.  4830  Comp.  Laws,  abol- 
ishing the  distinctions  between  the  actions  at  law  and  suits  in  equity 
the  fundamental  distinctions  existing  between  actions  at  law  and 
suits  in  equity  still  obtains,  and  the  question  as  to  the  sufficiency  of 
a  complaint  setting  up  causes  of  action  of  an  equitable  nature,  and 
the  question  as  to  who  are  the  necessary  parties,  is  to  be  decided 
according  to  the  rules  of  equity  pleading.  Anderson  v.  Chilson,  65 
N.  W.  435 ;  Sykes  v.  Bank,  2  S.  D.  252. 

As  shown  by  the  prayer  for  relief  in  the  plaintiflFs'  complaint, 
this  action  is  an  action  to  quiet  title,  for  an  accounting,  and  for  par- 
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dtion  of  property,  and  for  the  distribution  of  a  certain  fund  alleged 
to  be  held  by  the  defendant  as  trustee.  There  can  be  no  question  but 
that  all  of  the  parties  having  any  interest  in  the  property,  or  any  claim 
to  any  part  of  the  fund,  are  necessary  parties.  Comp.  Laws,  Sees. 
4885  and  5356;  Vol.  6  Am.  &  Eng.  Ency.  738;  i  Waite  Pr.  135; 
Maxwell  on  Code  Pleading  59,  60,  45,  66,  263,  25 ;  Story  Eq.  Plead 
§§  136,  169;  Mitchell  V.  Lennox,  2  Paige,  280;  i  Dan.  Chan.  216. 

The  provisions  of  Section  5312  of  the  Compiled  Laws  relating  to 
the  seven  years  period  of  absenteeism  do  not  apply  to  this  case. 
Jcmes  on  Ev.,  Vol.  i,  §  57;  Hyde  Park  v.  Canton,  130  Mass.  505; 
Com.  V.  Thompson,  6  Allen  591 ;  Flyn  v.  Coffee,  12  Allen,  133. 

Wood  &  Buell  and  McLaughlin  &  McLaughlin,  for  respond- 
ents. 

Heirs  of  a  deceased  person  can  maintain  an  action  against  any 
one  having  property  of  the  decedent  which  he  unjustly  detains  and 
withholds,  and  at  the  time  there  is  no  administrator,  none  need 
be  appointed.  Comp.  Laws,  §§  3399,  3400,  5449  and  5453 ;  Chand- 
ler v.  Darlington,  7  S.  D.  148;  Ely  v.  Railroad  Co.,  129  U.  S. 
291 ;  Parley  Peak  Mining  Co.  v.  Kerr,  130  U.  S.  256;  3  Pomeroy's 
Equity  Jurisprudence,  §§  1396,  1397;  Pomeroy's  Remedial  Rights 
and  Remedies,  369;  Hubbard  v.  Upton,  67  Fed.  419;  Bem.  v.  Bem, 
4  S.  D.  138;  Bem  v.  Shoemaker,  7  S.  D.  510;  Bem  v.  Shoemaker, 
10  S.  D.  453;  Trotter  v.  Mutual  Reserve  Life  Association,  9 
S.  D.  596;  Rust-Owen  Lumber  Co.  v.  Fitch,  3  S.  D.  213;  Car- 
penter V.  Ingalls,  3  S.  D.  49;  Hurt  et  al.  v.  Fisher,  35  S.  W.  1085; 
Woten  V.  Steele,  13  Southern,  563. 

If  a  defect  of  parties  plaintiff  appears  upon  the  face  of  the 
complaint.  The  objection  should  be  taken  by  demurrer.  Comp. 
Laws,  S.  D.  §  4909,  subdivision  4,  If  the  objection  be  not  taken  by 
demurrer  or  answer  it  is  waived.     Comp.  Laws,  S.  D.   §  4913. 
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If  other  parties  are  necessary  to  complete  determination  of  the  ac- 
tion they  may  be  brought  in  by  the  Court.  Comp.  Laws,  S.  D. 
§4885.  If  this  is  not  done  the  party  waives  the  objection.  Sykes 
V.  Bank,  2  S.  D.  252. 

The  general  rule  undoubtedly  is,  that  '*A  person  shown  not  to 
have  been  heard  of  for  seven  years  years  by  those  (if  any)  who, 
if  he  had  been  alive  would  naturally  have  heard  of  him,  is  presumed 
to  be  dead,  unless  the  circumstances  of  the  case  are  such  as  to  ac- 
count for  his  not  being  heard  of  without  assuming  his  death." 
Stevens  Law  of  Evidence,  Chap.  14,  Art.  99;  i  Greenleaf  on  Evidence 
§  41 :  I  Taylor  on  Evidence,  §  157 ;  Jones  Evidence,  §  57 ;  Rice  Evi- 
dence, §  46;  Dain  v.  Briggs,  97  U.  S.  628. 

HanEy,  J.  This  action  was  instituted  for  the  purpose  of  es- 
tablishing the  claims  of  the  plaintiffs  to  certain  mining  property  in 
possession  of  the  defendant,  and  to  compel  an  accounting.  It  was 
tried  w^ithout  a  jury,  resulting  in  a  decision  and  Judgment  favorable 
to  the  plaintiffs.  From  the  judgment  and  an  order  denying  a  new 
trial",  the  defendant  appealed. 

It  appears  that  Marks  McGovem,  a  widower,  married  Ann 
Graenin,  a  widow,  at  Troy,  N.  Y.,  about  the  year  1828.  The  child- 
ren of  this  marriage  were  Elizabeth,  who  married  one  Schroeder, 
and  who  is  one  of  the  plaintiffs;  Thomas  F.,  who  died  intestate 
and  without  issue  in  Lawrence  county,  January  18,  1889 ;  Hugh  F., 
who  died  intestate  and  without  issue  at  the  same  place,  May  5,  1897 ; 
and  Annie  I.,  who  married  John  Costello,  and  who  is  the  defendant 
in  this  action.  When  Marks  McGovern  and  Ann  Graenin  were  mar- 
ried the  latter  had  three  children  by  a  former  husband,  two  of  whom 
died  withbut  issue  prior  to  the  commencement  of  this  action.  The 
third,  Mary,  who  married  Michael  Burnett,  is  one  of  the  plaintiffs. 
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Part  of  the  mining  claipis  involved  belonged  to  Thomas  McGovern, 
the  others  were  owned  by  Hugh.    It  is. alleged  in  the  complaint,  in 
effect,  that  the  parties  to  this  action  are  the  only  heirs  of  Thomas  and 
Hugh  McGovern.    This  is  denied  in  the  answer,  and  it  is  therein  al- 
leged that  Marks  McGovern  had  four  children  by  his  fori:ner  wife, 
three  of  whom  are  still  living  in  the  state  of  New  York,  and  that 
they  are  necessary  parties  to  this  action..    Counsel  concede  that  the 
children  of  Marks  McGovem's  first  marriage,  if  living,,  are  heirs  of 
Thomas  and  Hugh  McGovern,  and  therefore  necessary  parties  to  this 
action ;    but  it  is  contended  by  th^  plaintiffs  that  any  defect  of  parties 
has  been  waived  by  defendant,  and  that  it  was  not  shown  upon  the 
trial  that  any  heirs  other  than  the  parties  to  the  action  were  living 
when  the  action  was  begun.    In  this  state  the  defendant  may  demur 
to  the  complaint  "when  it  shall  appear  upon  the  face  thereof  that 
there  is  a  defect  of  parties,  plaintiff  or  defendant.     Comp.  Laws, 
§  4909.    When  any  of  the  matters  enumerated  in  the  statute  do  not 
appear  upon  the  face  of  the  complaint,  the  objection  may  be  taken 
by  answer-    Id.  §  4912.    If  no  such  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of  the  court, 
and  the  obiection  that  the  complaint  does  not  state  facts  sufficient 
fc\  rntistitute  a  cause  of  action.     Id.  §  4913.     This  is  the  general 
•rule  in  equitable  actions.    15  Enc.  PI.  &  Prac.  681,  685.    As  no  defect 
of  parties  appears  upon  the  face  of  the  complaint,  it  was  necessary  and 
proper  that  the  objection  be  taken  by  answer.    The  defect  of  parties 
was  not  \yaived.    In  Sykes  v.  Bank,  2  S.  D.  242,  49  N.  VV.  1058,  the 
defect  appeared  upon  the  face  of  the  complaint ;    hence  there  is  noth- 
ing in  that  case  conflicting  with  the  conclusion  reached  in  this. 

The  court  below  found  that,  "prior  to  his  rnarriage  with  Ann 
Graenin,  Marks  McGovern  was  married,  and  had  some  children; 
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that  said  children  absented  themselves  from  the  State  of  South  Da- 
kota and  elsewhere  for  more  than  seven  years  together;  and  that 
said  children  of  Marks  McGovem  have  not  been  heard  from  for 
more  than  20  years  prior  to  the  commencement  of  this  action."  It 
also  found  that  the  parties  to  this  action  "are  the  only  descendants 
of  Marks  McGovem  and  Ann  Graenin,  either  of  the  whole  or  half 
blood."  Are  these  findings  sustained  by  the  evidence?  If  so,  do  they 
sustain  a  decree  distributing  the  property  of  Thomas  and  Hugh  Mc 
Govern  among  the  parties  to  this  action,  to  the  exclusion  of  the  al- 
leged heirs  who  have  not  been  brought  into  court?  Comp.  Laws, 
§  5312,  reads  as  follows :  "If  any  person,  upon  whose  life  any  estate 
in  real  property  depends,  remains  without  the  United  States,  or 
absents  himself  in  the  state  or  elsewhere,  for  seven  years  together 
such  person  must  be  accounted  naturally  dead,  in  any  action  or  spec- 
ial proceeding  concerning  such  property,  in  which  his  death  shall 
come  in  question,  unless  sufficient  proof  be  made  in  such  case  of  the 
life  of  such  person."  The  language  of  this  statute  must  be  construed 
in  the  light  of  the  common  law  relating  to  the  presumption  of  the 
continuance  of  life.  It  is  stated  in  Jones  on  Evidence:  "When  a 
person  is  shown  to  have  been  living  at  a  given  time,  the  continuance 
of  life  will  be  presumed,  until  the  contrary  is  proved,  or  is  to  be  in- 
ferred from  the  nature  and  circumstances  of  the  case.  *  *  *  As 
the  courts  had  to  resort  to  the  presumption  of  the  continuance  of  life, 
in  the  absence  of  direct  proof  of  life  or  death,  in  order  to  settle  im- 
portant rights  which  were  often  involved,  it  became  equally  neces- 
sary to  adopt  some  counter  presumption  in  classes  of  cases  where  the 
death  of  the  person  would  in  the  ordinary  course  of  events  seem  more 
probable  than  the  contmuance  of  life.  Accordingly,  in  analogy  to 
certain  English  statutes,  the  courts  adopted  the  rule  that  'a  person, 
shown  not  to  have  been  heard  of  for  seven  years  by  those    (if  any) 
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who,  if  he  had  been  alive,  would  naturally  have  heard  of  him,  is 
presumed  to  be  dead,  imless  the  circiunstances  of  the  case  are  such 
as  to  account  for  his  not  being  heard  of  without  assuming  his  death/ 
In  this  country  the  rule  has  generally  been  applied  only  to  those 
who  were  absentees  from  their  home,  and  is  thus  stated  in  a  Massa- 
chusetts case:  If  a  man  leaves  his  home  and  goes  into  parts  un- 
known and  remains  unheard  from  for  the  space  of  seven  years,  the 
law  authorizes,  to  those  that  remain,  the  presumption  of  fact  that  he 
IS  dead ;  but  it  does  not  authorize  him  to  presume,  therefore,  that 
any  one  of  those  remaining  in  the  place  which  he  left  has  died.'  It 
is  not  necessary,  in  order  to  raise  this  presumption,  that  the  removal 
should  be  beyond  the  seas,  or  even  to  a  distant  state;  but,  if  one 
removes  from  his  state  to  a  fixed  place  of  residence  in  another  state, 
the  fact  that  he  has  remained  unheard  of  in  the  former  state  does 
not  alone  authorize  the  presumption.  It  need  hardly  be  added  that 
this  is  not  a  conclusive  presumption.  It  is  one  of  fact,  and  is  sub- 
ject to  be  controlled  by  the  facts  of  the  case.  It  is  one  which  varies 
in  weight  according  to  the  circumstances.  The  presumption  imder 
discussion  is  an  arbitrary  one,  rendered  necessary  on  grounds  of 
public  policy,  in  order  that  rights  depending  on  the  life  or  death  of 
persons  long  absent  and  unheard  of  might  be  settled  by  some  certain 
lule.  It  is  not  enough  to  raise  the  presumption  that  the  person  has 
not  been  heard  from  for  seven  years.  It  is  not  only  necessary  to  show 
this,  but  also  to  show  his  absence  from  home,  and  that  inquiry  has 
been  made  at  the  place  of  residence  of  such  person  abroad;  if  he  had 
any  known  fixed  residence,  even  though  such  residence  is  beyond  the 
sea.  But  it  is  not  necessary  that  inquiry  should  be  made  in  those 
places  which  he  has  merely  visited,  or  to  which  he  may  have  gone 
temporarily.  In  determining  whether  the  absentee  has  been  heard 
from  within  seven  years,  the  testimony  of  any  person  having  knowl- 
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edge  of  the  fact  may  be  received.  There  is  no  rule  of  law  which  con- 
fines such  intelligence  to  members  of  the  family  or  to  any  other  par- 
ticular class  of  persons.  It  is  not  a  question  of  pedigree.  It  fol- 
lows, of  course,  that,  if  it  is  proved  that  the  person  has  been  seen 
or  heard  from  within  the  seven  years,  the  presumption  does-  not  ob- 
tain." Jones,  Ev.  §§  56,  57.  So  far  as  applicable  to  the  case  at  bar, 
the  language  of  the  statute  is  this:  *'If  any  person  *  *  *  ab- 
sents himself  in  the  state  or  elsewhere,  for  seven  years  together,  such 
person  must  be  accounted  naturally  dead  *  *  *  unless  suffi- 
cient proof  be  made  *  *  *  of  the  life  of  such  person."  In 
other  words,  if  any  person  absents  himself  for  seven  years  together, 
he  shall  be  presumed  to  be  dead.  The  legislative  intent  largely  de- 
pends upon  the  meaning  of  the  word  "absents."  The  verb  "absent" 
is  thus  defined  by  Webster :  "To  take  or  withdraw  one's  self  to 
such  a  distance  as  to  prevent  intercourse."  This  definition  is  in  har- 
mony with  the  reason  of  the  common-law  rule.  The  presumption  of 
death  is  based  upon  the  absenting  of  the  person  whose  life  is  involved, 
not  upon  the  absence  or  removal  of  those  who  seek  to  establish  such 
person's  death.  Inhabitants  of  Hyde  Park.  v.  Inhabitants  of  Canton, 
130  Mass.  505.  The  plaintiff,  Mary  Burnett,  testified  as  follows: 
"When  my  mother  married  Marks  McGovem  he  was  a  widower, 
and  had  one  child  by  a  former  wife.  The  child  was  named  James 
McGovem.  I  saw  James  McGovern  in  1861  or  1862,  at  the  time 
of  a  draft  for  the  army.  He  was  married  at  that  time,  and  lived  in 
Brooklyn,- N.  Y.,  where  he  was  engaged  in  the  livery  business.  I 
think  he  was  all  of  45  years  of  age.  He  had  a  daughter  about  16 
years  of  age.  I  saw  his  wife,  a  little  woman,  aged  30  or  35  years. 
This  was  the  same  time  I  saw  him,  I  did  not  learn  her  name.  I  have 
never  seen  them  or  heard  from  them  or  either  of  them  by  let- 
ter of  otherwise,  since  that  time."    Whether  Marks  McGovem  had 
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Other  children  by  his  first  wife,  the  fact  was  established  beyond  dis- 
pute that  his  son  James  was  living  in  Brooklyn  in  1861.  Defendant 
was  contending  at  the  trial  that  he  still  lived.  The  burden  was  upon 
the  plaintiff  to  prove  his  death,  or  circumstances  from  which  his 
death  might  be  inferred.  We  have  been  unable  to  discover  any  evi- 
dence in  the  record  tending  to  prove  that  he  ever  absented  himself 
from  his  home  in  Brooklj'ft.  That  he  has  not  been  heard  from  by  his 
relatives  does  not,  in  itself,  overcome  the  presumption  that  he  still 
lives  where  he  did  in  1861.  In  the  absence  of  inquiries  at  his  last 
known  place  of  residence,  it  should  be  inferred  that  he  is  now  liv- 
ing at  his  former  home.  As  we  read  the  record,  the  evidence  merely 
tends  to  prove  that  certain  relatives  of  the  person  alleged  to  be  dead 
have  removed  from  their  earlier  homes,  and  have  ceased  to  communi- 
cate with  such  person.  Clearly  this  is  insufficient  to  rebut  the  pre- 
sumption of  continuance  of  life.  It  would  be  absurd  to  hold  that 
mere  absence  from  this  state  for  seven  years  would  sustain  the  pre- 
sumption of  death.  The  statute  requires  more  than  that.  It  permits 
the  inference  of  death  only  where  the  person  has  himself  withdrawn 
from  his  home,  and  remained  beyond  the  reach  of  reasonable  inquiry 
for  seven  years  together.  Neither  the  evidence  nor  the  finding  of  the 
circuit  court  is  sufficient  to  sustain  the  inference  that  James  McGov- 
em  is  dead.  If  living,  he  is  an  indispensable  party  to  the  determina- 
tion of  the  litigation  involved  in  this  action,  and  we  think  the  court 
below  erred  in  rendering  a  decree  without  having  him  brought  into 
court. 

Having  endeavored  to  state  the  law  applicable  to  the  issue  raised 
by  the  pleadings  with  respect  to  the  defect  of  parties,  it  is  unneces- 
sary to  review  in  detail  the  evidence  oflFered  to  prove  that  there  are 
other  heirs  than  James  McGovem.    Whether  there  are  others  or  any 

heirs  of  Thomas  and  Hugh  McGovern  who  have  not  been  made  par- 
Vol.  16,  S.  D.-7 
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ties.  wiJJ  doubttless  \^  carefully,  con^dered  should  the  action  be  again 
tried.  It  being  highly  probable  that,  such  heirs  are  in  existence^  who 
are.  equally  interested  in  tlie  litigation  with,  the  pre^mt  parties,  and 
who  wou]d  not  he  ti^und  by  our  decision,  it  is. deemed  inexpedient 
to  express  any  opinion  upon  other  featu^res  of  the  case. 

The  judgment  below  i?  reversed,  and  a  new- trial  ordered. , 


McCoNNEi^L  et  ql  v.  Spicker. 

1.  In  an  action  on  a  note,  a  statement  In  tbe  ansi^^r  t^at  the  ciiuae  of 
action  "did  not  accrue  within  six  years  befoj:e  the  commencement 
of  the  action"  is  a  good  plea  of  the  statute  of  limitations. 

2.  Under  Comp.  Laws,  §§  4850,  4859,  providing  that  an  action  on  a  note 
must  be  commenced  within  six  years  fifom  the  tlttie  it  is  due,  unless 

'  the  maker  Is  absent  from  the  state,  in  which  ease  action  may  be 
commenced  within  six  years  after  hia  retun^,  the  maker  of  a  note 
executed  in  another  state,  who  subsequently  moves  to  South  Dakota, 
should  be  regarded  as  absent  from  tlie  state  during  the  time  elaps- 
ing after  the  note  Is  due  and  before  removing  to  South  Dakota,  so 
that,  .ivhere  six  years  has  elapsed  since  the  note  become,  due,  but  not 
since  the  maker's  coming  into  the  state,  an  action  on  the  note  Is  net 
barred. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Roberts  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  S.  R.  McConnell  and  another  against  F.  T.  Spicker. 
From,  an  order  sustaining  a  demurrer  to  defendant's  answear,  he  ap- 
peals.   Reversed. 

The  facts  are  stated  in  the  opinion. 

T,  M,  Grant  and  Howard  Babcock,  for  appellant. 
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Averment  that  cause  of  action  set  .forth  in  the  complaint  did 
not  accrue  within  six  year^  of  the  commencement  of  this  action  sufr 
fickntly  pleads  the .  statute     Searies  v.  Knapp  et  al.,  5  S.  D.  327. 

The  statute  contemplates  a  departure  from  the  state  (Comp. 
Laws,  4859)  during  this  time  the  statute  does  not  run,  but  there  is 
nothing  in  the  statute  that  can  be  c«istrued  so  as  to  read  that  the 
statute  only  conraiences  to  nm  from  the  time  the  defendant  becomes 
a  resident  o£  this  state.  '  Comp.  Laws,  4850. 

Barrington  &  Lane,  for  respondents. 

We  contend  that  a  non-resident  is  absent  from  the  state,  within 
the  meaning  of  the  statute,  as  well  as  one  who  has  departed  from  the 
state.  The  universal  construction  placed  upon  such  statutes  is 
that  they  do  not  run  until  there  may  be  found  within  the  jurisdic- 
tion of  the  forum  a  person  capable  of  being  sued.  Mason  v. 
Union  Mills  Papei'  Mfg,  Co.,  29  L.  R.  A.  273-7  H6yt  vi  McNeil, 
13  Minn.  390 ;  Ruggles  v.  Keeler,  3  Johns.  261 ;  Parsons  Gont. 
§§  96  and  97. 

When  a  party  relies  upon  the  statute  of  another  state  he  must 
plead  the  statute  upon  which' he  depends  in  the  same  manner  he 
would  any  other  facts.  Minn.  Harvester  Works  v.  Smith,  54  N. 
W.  973;  Alspaugh  V.  Reid,  55  Pac.  300.  ' 

Fi;li.er,  p.  J»  Answering  the  complaint  in  this  action  on  a 
pnxnissory  note;,  the  defendant,  omitting  formal  parts,  "alleges  that 
the  cause  of  action  contamed  in  plaintiffs'  complaint  did  not  accrUe 
within  six  years  before  the  commencement  of  this  action."  Whether 
the  court  was  justified  in  sustaining  a  demurrer  to  such  answer  is 
practically  the- only,  question  essential  to  a  determination  of  this  ap- 
peal. The  defense  being  a  personal  privilege^  which  is  waived  un- 
less properly  asserted,  the  party  in ,  favor  of  whom  our  statute  pf  lim- 
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itations  has  run  must  plead  it  by  way  of  answer  in  order  to  secure 
the  immunity  afforded.  Section  4833  of  the  Compiled  Laws  express- 
ly provides  that  "the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer."  Dielmann  v. 
Bank,  8  S.  D.  263.  66  N.  W.  311.  In  the  case  of  Searles  v.  Knapp,  5 
S.  D.  325,  58  N.  W.  807,  49  Am.  St.  Rep.  873,  an  answer  in  identi- 
cal language  was  held  sufficient  to  appraise  the  plaintiff  that  the  de- 
fendant relied  upon  the  bar  of  the  statute.  Independently  pf  a  statute 
requiring  the  point  to  be  raised  by  answer,  and  for  reasons  most  co- 
gent, the  general  rule  is  that  the  bar  must,  in  some  appropriate  'way, 
be  pleaded  by  a  defendant  who  intends  to  take  advantage  of  the  lim- 
itation, even  though  the  complaint  clearly  shows  that  the  full  period 
within  which  the  action  may  be  brought  has  elapsed.  13  Enc.  PI.  & 
Prac.  184;  Sands  v.  St.  John,  36  Barb,  628;  State  v.  Spencer, 
79  Mo.  314;  Thompson  v.  Packer,  68  Ala.  387.  It  expressly  appears 
from  the  complaint  that  appellant  executed  the  note  in  the  state  of 
Minnesota  on  the  7th  day  of  April,  1892,  and  permanently  removed 
therefrom  immediately,  and  before  a  cause  of  action  had  accrued; 
that  by  the  constant  exercise  of  due  diligence  respondents  were  una- 
ble to  find  appellant  until  the  spring  of  1899,  when  they  discovered 
that  he  had  been  for  some  time  in  Wisconsin,  and,  removing  from 
that  state,  had  finally  settled  at  Sisseton,  in  this  state,  on  or  about 
the  1st  day  of  May,  1897,  where  he  has  at  all  times  since  resided 
and  comlucted  business  in  the  name  of  M.  C.  Spicker  &  Co.  This 
action  was  commenced  on  the  ist  day  of  May,  1899,  and  there  is 
nothing  to  indicate  that  the  statute  of  another  state  has  run  against 
the  claim.  If  the  complaint  be  true,  a  question  likely  to  arise  in  the 
case  is  whether  in  this  forum  respondents  have  lost  their  remedy  by 
tlie  lapse  of  time.  As  the  law  of  the  state  where  a  contract  is  made 
governs  its  construction,  and  that  of  the  state  where  the  remedy  is 
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sought  prescribes  the  terms  of  its  enforcement,  it  is  settled,  in  this 
jurisdiction  and  universally,  that  questions  arising  on  the  statute  of 
limitations  affect  the  remedy  merely,  and  not  questions  relating  to 
the  merits.  Wagon  Co.  v.  Matthiessen,  3  Dak.  233,  14  N.  W.  107. 
Concerning  statutes  of  limitation  Judge  Story  says:  "The  object 
of  them  is  to  fix  certain  periods  within  which  all  suits  shall  be 
brought  in  the  courts  of  a  state,  whether  they  are  brought  by  or 
against  subjects  or  by  or  against  foreigners.  And  there  can  be  no 
just  reason  and  no  sound  policy  in  allowing  higher  or  more  extensive 
privileges  to  foreigners  than  are^allowed  to  subjects."  Story,  Confl. 
Laws,  718.  Under  our  provisions  an  action  on  a  promissory  note  must 
be  commenced  within  six  years  from  the  time  it  became  due  and  pay- 
able unless  the  maker  is  absent  from  this  state  when  the  cause  thus 
accrued ;  and  in  that  event  such  action  may  be  commenced  any  time 
within  six  years  after  his  return.  Comp.  Laws,  §§  4850-4859.  To 
effectuate  the  general  intention  of  the  legislature,  a  liberal  construc- 
tion must  be  applied  to  all  its  enactments,  and  while,  strictly  speaking, 
this  debtor  has  never  returned,  his  case  is  clearly  within  the  spirit 
of  the  foregoing  statute,  which  did  not  commence  to  run  in  his  favor 
until  he  came  within  the  jurisdiction  of  our  courts.  Hoyt  v.  Mc- 
Neil, 13  Minn,  390  (Gil.  362)  ;  Mason  v.  Manufacturing  Co.  (Md.) 
12  Atl.  311,  29  L.  R.  A.  273,  48  Am.  St.  Rep.  524;  Bulger  v.  Roche, 
22  Am.  Dec.  359;  Chevrier  v.  Robert,  6  Mont.  319,  12  Pac.  702; 
ToA\'nsend  v.  Jemison,  9  How.  407,  13  L.  Ed.  194;  Ruggles  v. 
Keeler,  3  Johns,  263,  3  Am.  Dec.  482;  Harrison  v.  Bank  (Neb.) 
II  N.  W.  752;  Olcott  V.  Railroad  Co.,  20  N.  Y.  210,  75  Ani.  Dec, 
393;  Edgerton  v.  Wachter,  9  Neb.  500,  4  N.  W.  85;  Harvester 
Works  V.  Smith  (Neb.)  54  N.  W.  973;  Byrne  v.  Crowninshield,  17 
Mass.  55.  In  Ruggles  v.  Keeler,  supra,  the  question  was  whether  tht 
New  York  statute  of  limitations  had  run  against  a  demand  contracted 
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in  Connecticut  when  both  the  parties  were  citizens  of  that  state 
and  the  case  called  for  the  construction  of  a  statute,  which,  like  ours, 
provides  that  if  the  debtor,  at  the  time  the  cause  of  action  shall 
accrue,  be  out  of  the  state,  the  suit  may  be  brought  within  the  time 
limited  after  the  return  of  such  person  into  this  state.    After  showing 
by  reference  to  numerous  well-considered  cases,  based  upon  statutes 
similar  to  ours,  that  an  action  may  be  brought  within  the  limited 
time,  although  the  party  had  never  been  in  the  state  before,  Chancel- 
lor Kent,  speaking  for  the  court,  says:    "Whether  the  defendant  be 
a  resident  of  this  state,  and  only  absent  for  a  time,  or  whether  he  re- 
sides altogethef  out  of  the  state,  is  immaterial.    He  is  equally  within 
the  proviso.  If  the  cause  of  action  arose  out  of  the  state,  it  is  sufficient 
to  save  the  statute  from  running  in  favor  of  the  party  to  be  charged 
until  he  comes  within  our  jurisdiction.    This  has  been  the  uniform 
construction  of  the  English  statutes,  which  also  speak  of  the  return 
from  beyond  seas  of  the  party  so  absent.     The  word  'return'  has 
never  been  construed  to  confine  the  proviso  to  Englishmen  who  went 
abroad  occasionally.    The  exception  has  been  considered  as  general, 
and  extending  equally  to  foreigners  who  reside  always   abroad.'* 
Evidence  of  the  material  averments  with  reference  to  the  maturity 
of  the  note  and  residence  of  appellant  in  this  state  is  admissible 
under  the  pleadings,  and,  if  the  allegations  of  the  complaint  be  es- 
tablished by  competent  proof,  the  operation  of  the  statute  will  be 
avoided.     By  pleading  the  statute  of  limitations  in  the  only  manner 
allowable  in  this  state,  appellant  exercised  his  privilege  to  rely  upon 
that  defense  alone,  and  is  entitled  to  introduce  in  support  of  his  an- 
swer such  evidence  as  he  may  be  able  to  produce  tending  to  prove 
"that  the  cause  of  action  contained  in  respondents'  complaint  did  not 
accrue  within  six  years  before  the  commencement  of  this  acfion.^' 
As  the  ruling  of  the  trial  court  on  respondents'  demurrer  to 
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such  answer  is  erroneous,  the  order  appealed  from  fe  reversed,  and 
the  case  remanded  for  further  proceedings  consistent  herewith. 


WitsoK  V.  Seaman. 

1.  A  contention  that  the  evidence  Is  Insufficient  to  support  the  verdict  on 
certain  grounds  will  not  be  considered  on  appeal,  where  sudi  grounds 
are  not  mentioned  la  the.  specifications  of  error.  • 

2.  It  'was  not  an  abuse  of  discretion  for  a  trial  court  to  deny  a  motion 
for  a  new  trial  for  sfrwly^iscovered  evidence,  authorized  by  Comp. 
Laws,  §  50SS,  sulfd.  4,  declaring  that  a  new. trial  may  be  granted 
for  newly  discovered  evidence,  material  to  the  party  making  the  ap- 
plication, wliich  he  could  not,  wltl  reasonable  diligence,  have  dis* 
covered  and  produoed  at  the  triaU  where  tlie  affidavit  did  not  state 
any  rei|son  why  defendftnt  liad  not  procured  the  evidence  at  the 
trial,  and  there  was  no  showing  of  diligence  to  discover  the  evidence 
before  the  trial. 

3.  Where,  In  an  action  on  a  note,  affidavits  as  to  the  prejudice  of  the  Ju- 
rors were  produced  on  the  part  of  defendant,  and  were  met  by  afflda- 
Tita  of  the  jurors  themselres  showing  that  there  was  no  prejudice  on 
their  pajt,  there  was  no  error  in  denying  a  new  trial  on  sucb  ground. 

(Opinion  filed  October  2,  1901.) 

Appeal  froxn  circuit  court,  Sanborn  county.  Hon.  Frank  B. 
Smith,  Judge. 

Action  by  Christie  A.  Wilson  against  Frank  F.  Seaman,  to 
recover  upon  a  promissory  note.  From  a  judgrtent  in  favor  of  the 
plaintiff,  defendant  appeals.    Affirmed. 

Coe  L  Crawford,  for  appellant. 

L,.  /.  Martin  and  T,  H,  Null,  for  respondent. 

CoRSOl^/  J.  This  is  an  action  to  recover  $207.20,  the  balance 
alleged  to  be  due  plaintiff  upon  a  promissory  note  executed  by  the 


Digitized  by  VjOOQ IC 


104 


Wilson  v.  Seaman. 


Opinion  of  the  Court— CORSON,  J. 


[15  S.  D. 


defendant.    Verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

The  appellant  relies  upon  three  grounds  for  a  reversal  of  the 
judgment:  (i)  That  the  evidence  is  insufficient  to  sustain  the  ver- 
dict; (2)  newly-discovered  evidence;  (3)  that  the  verdict  was  the 
result  of  prejudice  on  the  part  of  the  jury  against  the  defendant 
The  plaintiff  in  her  complaint,  alleges  that  the  defendant,  on  or  about 
the  1st  day  of  November,  1896,  made  and  delivered  to  her  his  certain 
promissory  note  in  writing,  and  thereby  promised  to  pay  her  the  sum 
of  $170.59  one  year  from  date,  with  interest  at  the  rate  of  10  per  cent, 
per  annum ;  that  the  defendant  has  not  paid  said  note,  nor  any  part 
thereof,  except  the  Sum  of  $11.80,  and  that  there  is  now  due  the 
plaintiff  the  sum  of  $207.20,  and  interest  thereon  from  the  commence- 
ment of  the  action ;  and  further  avers  that  the  note  was  lost  or  mis- 
laid, and  that  she  did  not  then  have  it  in  her  possession.  The  defend- 
ant admitted  the  execution  and  delivery  of  a  note  of  Christie  Wilson 
Rovery  for  the  amount  mentioned,  payable  in  one  year  from  its  date, 
with  interest  at  the  rate  of  10  per  cent,  per  annum ;  and  avers  that  on 
July  25.  1898,  he  paid  $10  thereon ;  in  December,  1898,  he  paid  $1.80 
and  on  January  10,  1899,  he  paid  the  sum  of  $170  and  that  he  ten- 
dered the  balance  due  before  the  commencement  of  the  action.  It 
appears  from  the  evidence  that  the  plaintiff  was  sometimes  known 
as  Christie  A.  Wilson,  and  sometimes  as  Christie  Wilson  Rovery.  The 
appellant  contends  in  support  of  his  first  point  that  the  evidence  fails 
to  show  when  the  note  upon  which  plaintiff  claims  became  due,  and 
it  fails  to  show  w^hat  amount  was  due.  It  is  insisted,  on  the  part  of 
the  respondent,  that  in  the  specification  of  particulars  in  which  the 
evidence  is  insufficient  to  support  the  verdict  no  s^ch  ground  is  stated, 
and  that  therefore  the  defendant  is  precluded  from  presentinjg;  any 
such  ground  in  this  court.    In  the  specification  of  errors  it  is  stated 
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that  the  evidence  is  insufficient  to  sustain  the  verdict  in  favor  of  the 
plaintiff,  because  it  shows  that  the  indebtedness  which  this  action 
was  brought  to  recover  was  paid  before  the  commencement  of  the 
action;  because  the  damages  for  which  the  jury  returned  a  verdict 
against  the  defendant  were  excessive;  and  because  the  verdict  is 
a^inst  the  law  and  the  instructions  of  the  court.  It  will  be  noticed 
in  this  specification  of  error  the  ground  now  presented  is  not  men- 
tioned, and  we  are  therefore  inclined  to  agree  with  the  respondent 
that  the  contention  of  the  appellant  cannot  be  considered.  Again,  the 
defendant  admitted  that  he  executed  a  note  substantially  as  set  out 
•in  the  complaint,  except  that  it  was  executed  to  Christie  Wilson  Rov- 
ery  instead  of  Christie  A.  Wilson. 

The  granting  or  refusing  of  a  new  trial  upon  the  ground  of  new- 
ly discovered  evidence  is  largely  in  the  discretion  of  the  trial  court, 
and,  unless  there  has  been  a  manifest  abuse  of  such  discretion,  this 
cQurt  will  not  review  the  action  of  the  trial  court  upon  such  motion. 
Section  5088,  subd.  4,  Comp.  Laws,  provides  that  a  new  trial  may  be 
granted  for  "newly  discovered  evidence,  material  to  the  party  mak- 
ing the  application,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.''  A  new  trial  may  be 
granted  where  the  newly-discovered  evidence  is  cumulative,  if,  in 
the  opinion  of  the  trial  court,  the  evidence  would  probably  produce  a 
different  result  upon  a  new  trial ;  but,  unless  such  would  probably 
be  the  result,  a  new  trial  should  be  denied.  In  the  recent  case  of 
Oberlander  v.  Fixen  &  Co.,  129  Cal.  690,  62  Pac.  254,  the  supreme 
court  of  California,  in  discussing  their  statute,  which  is  substantial- 
ly, if  not  identically,  the  same  as  ours,  uses  the  following  language : 
**It  is  evident  that  new  evidence,  although  cumulative,  might  be  of  so 
overwhelming  character  as  to  render  a  different  result  certain  or 
probable;     and,  in  such  case,  under  the  express  provisions  of  the 
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Code,  a  new  trial  should  be  gfraiited.  The  rule  should  therefore  be 
construed  as  simply  hblding  that  cumulative  evidence  is  insufficient, 
'unless  it  is  clear  such  evidence  would  change  the  result.'"  In  the 
case  at  bar  the  defendant  testified  that  in  January,  1899,  he  paid  the 
plaintiff  upon  the  note  $170.  He  was  corroborated  to  some  extent 
by  a  witness  who  claimed  to  have  been  present  and  saw  deferidant 
pay  the  plaintiff  a  sum  of  money,  but  how  much  he  could  -not  state. 
The  newly  discovered  evidence  was  the  evidence  of  a  son  of  the  de- 
fendant, a  boy  of  1 1  years  of  age;  who  stated,  in  affidavit  made  by 
him,  that  he  was  present,  and  saw  the  defendant  pay  the  plaintiff 
some  money,  but  how  much  he  did  not  know.  No  reason  is  given" 
why  the  defedant  did  not  procure  this  evidence  at  the  time  of  the 
trial,  and  there  was  no  evidence  of  diligence  on  the  part  of  the  de- 
fendant to  discover  the  evidence.  In  view  of  the  fact  that  the  boy 
was  unable  to  state  how  much  money  his  father  had  paid  to  Ae  plain- 
tiff, we  cannot  say  that  the  court  abused  its  discretion  in  denying  the 
motion  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence. 

The  afiklavits  produced  on  the  part  of  the  defendant  as  to  the 
prejudice  of  the  jurors  were  met  by  the  affidavits  of  the  jurors  them- 
selves, showing  that  there  was  no  prejudice  on  thdr  part.  We  are  of 
the  opinion,  therefore,  that  the  court  committed  no  error  in  denying 
a  new  trial  upon  this  ground. 

The  case  seems  to  have  been  fairly  tried  by  the  court,  no  excep- 
tions having  been  taken  to  the  admission  of  evidence  or  to  the  instruc- 
tions of  the  court.  The  question  was  purely  one  of  fact,  as  to  wheth- 
er or  not  the  defendant  had  paid  the  plaintiff  $170,  as  claimed  by 
him.  This  payment  was  denied  by  the  plaintiff.  The  jury,  after 
weighing  the  evidence,  evidently  accepted  the  evidence  of  the  plain- 
tiff in  regard  to  this  pa)niient  as  true,  as  against  the  evidence  of  the 
defendant. 
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After  a  careful  exammation  of  the  case,  we  are  unable  to  say  that 
the  trial  court  abused  its  discretion  or  committed  error  in  denying 
a  new  trial,  and  the  order  denying  the  same,  and  the  judgment  ap- 
pealed from,  are  affirmed. 


KEH.1CY  V.  Anderson. 

A  eomplalnt  alleging  that  "defendant  negligently  kindled  a  fire 
on  his  land,  and  allowed  the  same  to  bum  continuously  for  several 
days,  when  said  Are  spread  therefrom  to  plaintlfP*B  farm,"  consuming 
a  number  of  plaintHTs  sheep  does  not  fail  to  state  a  cause  of  ac- 
Uon  because  there  is  no  allegation  that  defendant  "negligently"  al- 
lowed the  fire  to  bum  continuouBly  or  spread  from  hi  a  premises,  the 
term  "negligently"  applying  as  well  to  the  continuing  and  spreading 
of  the  lire  as  to  the  kindling  thereof. 

TJnder  Comp.  Laws,  §  28S>2,  providing  that  if  anr  person  shafl  set  on 
fire  any  stubble  land  In  the  months  of  April,  May,  June,  or  Septem- 
ber, such  person  shall  be  liable  to  any  one  damaged  thereby,  the  set- 
ting of  such  a  fire  is  negligence  per  se,  so  that  no  specific  proof  of  neg- 
ligence need  be  made  in  an  action  for  damage  caused  by  such  fire; 
and  this,  though  the  action  be  not  in  terms  brought  under  the  stat- 
uta 

In  a  suit  for  damages  occa^oned  by  setting  fire  to  stubble  in  the 
month  of  April,  prohibited  by  Comp.  Laws,  §  2392,  evidence  that, 
under  the  circumstances,  it  was  not  negligent  to  set  such  fire,  is 
not  admissible. 

Where  plaintiff  sued  for  damages  occassioned  by  negligently  setting 
fire  to  stubble  in  April  contrary  to  Comp.  Laws,  %  2892,  the  contention 
that  setting  fire  to  a  straw  stack  in  a  stubble  field  was  not  setting 
fire  to  the  stubble,  was  untenable,  since  setting  fire  to  the  straw 
stack  was  the  most  effectual  way  of  setting  fire  to  the  stubble. 

Where  plaintiff's  sheep  were  pasturing  on  prairie  land  of  another, 
and  were  destroyed  by  fire  which  defendant  negligently  allowed  to 
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escape,  plaintiff  was  not  negligent,  as  matter  of  law»  in  allowing  the 
sheep  to  so  run  at  large  without  being  in  charge  of  a  herder. 

6.  The  discretion  of  the  trial  court  as  to  granting  or  refusing  a  new  trial 
will  not  be  disturbed  on  appeal,  unless  it  appears  that  such  discretion 
has  been  abused. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Spink  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  F.  E.  Kelley  against  Jens  Anderson,  for  damages  by 
lire  alleged  to  have  occurred  through  the  negligence  of  defendant. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Korns  &  Clark  and  Korns  &  Johnson,  for  appellant. 

The  negligence  of  the  defendant  must  appear  affirmatively  from 
the  evidence  on  the  part  of  the  plaintiff.  Mattoon  v.  Railroad,  6 
S.  D.  301.  That  one  may  lawfully  kindle  a  fire  upon  his  own  prem- 
ises is  a  principle  of  law  that  is  recognized  almost  universally.  And 
the  liability  of  the  person  setting  such  fire,  in  case  of  its  spreading, 
rests  solely  upon  the  ground  of  negligence.  Shearman  &  Redfield 
on  Negligence,  §  668;  Losee  v.  Buchanan,  51  N.  Y.  476;  Clark 
v.  Foot,  8  Johns.  421;  Miller  v.  Martin,  16  Mo.  508;  Stuart  v. 
Hawley,  22  Barb.  619;  Averitt  v.  Murrell,  4  Jones  322;  Fahn  v. 
Reichart,  8  Wis.  255 ;  Hanlon  v.  Ingram,  3  Iowa  81 ;  Bolton  v. 
Calkins,  60  N.  W.  8.  297. 

Sections  2392  and  2398,  Compiled  Laws,  have  no  application 
to  this  case.  Sutherland  Stat.  Const.  349 ;  Emerson  v.  Gardner,  8 
Kan.  452;  Railroad  v.  Dennis,  38  Kan.  425;  Cattle  Co.  v.  Kline, 
51  Kan.  2y;  Bunnell  v.  Hopkins,  42  la.  29;  Gronnes  v.  Cummings, 
25  Conn.  165 ;  Penn  Co.  v.  Whitlock,  99  Ind.  16 

Where  the  owner  of  stock  permits  them  to  rtm  at  large  and  they 
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are  injured  through  the  negligence  of  another,  the  owner  cannot 
recover  as  he  is  himself  guilty  of  negligence.  Munger  v.  Railroad, 
4  N.  Y.  349;  Bush  v.  Brainerd,  i  Cowan  78;  Thompson  on  Neg. 
1157;  Sherman  &  Redfield  on  Neg.  99;  Wharton  Neg.  335.  Where 
two  causes  are  responsible  for  an  injury,  the  nearest  in  point  of  time 
is  held  in  law  to  be  the  proximate  cause.  Eaton  v.  Railroad, 
24  Pac.  415;  Railroad  v.  Pindar,  5  Am.  Rep.  57;  Railroad  v.  Mc- 
Clelland, 42  111.  355. 

5".  A.  Keenan,  for  respondent. 

Corson,  J.  This  is  an  action  for  damages.  Verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  the  defendant  appeals.  At  the 
commencement  of  the  trial  the  defendant  objected  to  the  introduction 
of  any  evidence  on  the  part  of  the  plaintiff,  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  objection  was  overruled,  exception  taken,  and  the  defend- 
ant now  insists  that  the  court  erred  in  admitting  the  evidence.  The 
complaint  in  this  action  is  as  follows :  "( i )  That,  on  the  loth  day  of 
April,  1899,  and  prior  thereto,  plaintiff  was  the  owner,  and  in  posses- 
sion, of  150  sheep.  (2)  That,  on  the  6th  day  of  April,  1899,  said 
defendant  intentionally,  negligently,  and  carelessly  kindled  a  fire  on 
his  land,  near  plaintiff's  farm,  and  allowed  the  same  to  bum  contin- 
uously from  the  said  6th  day  of  April,  1899,  until  the  loth  day  of 
April  1899,  when  said  fire  spread  therefrom,  burning  over  several 
hundred  acres  of  prairie,  including  land  adjoining  plaintiff's  farm, 
destroying  and  consuming  said  sheep,  to  plaintiff's  damage  in  the 
sum  of  $750,  no  part  of  which  has  been  paid.  Wherefore,  plaintiff 
demands  judgment  against  said  defendant  for  the  sum  of  $750, 
together  with  the  costs  and  disbursements  of  this  action."  It  is  con- 
tended on  the  part  of  the  appellant  that  there  is  no  allegation  in  the 
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complaint  that  the  defendant  "negligently"  a^Uowed  the  fir^  to  bum 
continuously,  or  to  spread  therefro^i.  But  we  are  of  the  opinion  that 
the  complaint  does  state  a  cause  of  action,  and  tha,t  thf^  term  ''in- 
tentionally, negligently,  and  carelessly'*  may  properly  be  held  to  ap- 
ply to  the  spreading  of  the  fire  as  well  as  to  the' kindling  of  the 
same;  and  such  manifestly^  would  be  the  common  understanding. 
Courts  do  not  favor  objections  to  pleadings  made  at  the  time  of  the 
trial ;  and,  where  they  can,  by  any  reasonable  construction,  be  held 
sufficient,  they  will  be  sustained. 

There  was  evidence  on  the  part  of  the  plaintiif  tending  to  prove 
that  on  the  6th  day  of  April,  1899,  certain,  straw  stacks  standing  on 
a  quarter  section  of  land  owned  by  the  defendant  were  ?et  on  fire 
intentionally,  and  §ome  evidence,  at  least,  tending  to  prove  that  the 
defendant  was  the  party  who  set  the  fires.  The  evidence  further  tjend- 
ed  to  prove  that  the  straw  stackg  continued  to  bum  until  about  the 
loth,  when  the  fire  spread  over  a  portion  of  the  stubble  in  which  the 
stacks  stood,  and  to  the  adjoining  prairie,  on  which  the  plaintiflF  had 
a  flock  of  sheep,  a  number  of  which  were  burned  by  the  fire,  caused 
partly  by  their  inability  to  escape  by  reason  of  wire  fences>  It  is 
contended,  on  the  part  of  the  appellant,  that  there  is  no,  evidence 
that  the  defendant  was  guilty  of  negligence  in  pennitting  the  fire 
to  escape  from  his  own  land;  but  the  fire  in  this  case  was  set  irt 
direct  violation  of  the  statute.  Section  2392,  Comp.  LawiS,  provides: 
*'If  any  person  or  persons  shall  set  or  cause  to  be  set  on  fire  any 
woods,  marsh  or  prairie  or  any  grass  or  stubble  lands  in  the  months 
of  September,  April.  May  or  June,  such  person  or  persons  shall  also 
be  liable  in  a  civil  action  to  any  person  or  persons  damaged  by  such 
fire  to  the  amount  of  such  damages."  The  straw  stacks  were  set  on 
fire  in  April,  in  what  is  termed  a  high  stubble,  through  which  a 
header  had  been  run.    The  act,  therefore,  of  setting  the  fires  at  that 
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time  of  theyi^r,  being. in  violation  of  th«  $ta,tute,  was  per  se.negli" 
genoe,  for  which  the  defendant  was  liable,  .  It  is  insisted,  op  the  part 
of  the  appeltauat,  that  the  action  was  not  brought  qnder.this  3tatiite, 
and  thenefpre  it  has  no  application  to  the  casej;  but  in  this  we  cannot 
agree  with  the  appellant  It  being  shown  by  the  evidence  that  Uie  fire^ 
were  ^et  in  one  of  the  months  in.  whjgh  fires  upon  stubble  lands  are 
prohibited,;  it  is  not  material  that  the  action  is  not  in  terms  brought 
under  the, statute.  The  evidence,  therefore,  offered  and,  ruled  out 
under  exceptions  of  the  olaintiflf,  tending  to  prove  that  there  was 
no  negligen<je  on  the  part  of  the  defendsuit  in  setting  his  straw  stacks 
on  fire  at  that  season  of  the  year,  in  yiew  of  the  fact  that  thp  ground 
was  wet,  and  in  places  covered -with  snow,  was  inadmissible;  as  was 
also  the  evidence  tending  to  prove  that  it  waa  a  custom  among  farm- 
ers.to  buri>  their  straw  .stacks  and  other  rubbish,  upon  their  farms  at 
that  season  of  the  year.  No  custom  or  practice  can  be  justified  wJiich 
violates,  the  express  prohibition  of  the  statute. 

It  is  furtheif  contended  by  appellant  that  setting  .fire  to  the  straw 
stacks,  although  standing. in  a  stubble  is  not  setting  fire  to  the  stubble; 
This  certainly  is  a  v^ry  strained  construction  of  the  statute.  As  well 
might, a  defendant  accused  of  arson  claijn  that  he  only  set  fire  to  cer- 
*  t^in  combustible  materials  which  were  placed  in  the  building  burned, 
and  that  he  did  not  set  fire  to  the  building.;  It  is  difficult  to  perceive 
how  a  party  could  more  effectually  ^et  fire  to  stubble  than  by  set- 
ting fire,  to  a  straw  stack  in  the  stubble  not  protected  by  a  fire  break, 
as  provided  by  Section- 2393. 

The  defendant  has  called  our  attention  to  a  number  of  author- 
ities from  Kansas-  and  Iowa,  which,  he  claims,  sustain  his  position 
that  the  provisions  of  Section  2392  are  not  applicable  to  this  case* 
In  the  case  of  Brunell  v.  Hopkins,  42  Iowa,  429,  which  counsel  for 
the  appelant  -claims  is  the  leading  case  upon  this  subject,  the  statr 
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ute,  as  given,  shows  that  it  was  there  provided,  "If  any  person  set 
fire  to  and  burn  any  prairie  or  timber  land,  allowing  such  fire  to  es- 
cape from  his  control,     *     *     *     shall  be  guilty  of  a  misdemeanor." 

It  will  be  noticed  that  in  this  statute  the  terms  "marsh,  grass, 
and  stubble  lands"  are  omitted,  and  .that  there  is  no  provision  m 
the  section  that  the  party  shall  be  civilly  liable  for  the  damages 
that  may  be  caused  by  any  such  fire.  The  fact  that  the  legisla- 
ture of  this  state  has  made  the  addition  to  our  statute  before 
referred  to  shows  the  intention  of  that  body  to  make  the  pro- 
visions of  our  statute  much  more  sweeping  than  those  of  the 
state  before  *  referred  to.  and,  in  view  of  the  disastrous  con- 
sequences resulting  from  fires  in  this  state,  it  becomes  tl\e  duty  of  the 
courts  to  so  construe  the  statute  as  to  accomplish  the  object  the  leg- 
islature evidently  had  in  view,  so  far  as  consistent  with  the  rules  of 
construction. 

It  is  contended  on  the  part  of  the  appellant  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  allowing  his  sheep  to  run 
at  large,  without  being  in  charge  of  a  herder,  upon  prairie  land 
owned  by  another.  But  this  court  cannot  say,  as  matter  of  law,  that 
allowing  sheep  in  that  section  of  the  country  to  roam  over  the  prai- 
rie without  a  herder  upon  land  owned  by  a  third  party  necessarily 
constitutes  contributory  negligence.  That  was  a  question  of  fact 
for  the  jury,  under  proper  instructions.  The  court  instructed  the 
jury  that :  "On  this  question,  as  to  whether  the  plaintiff  is  guilty  of 
contributory  negligence,  and  on  this  question  alone,  the  burden  is 
upon  the  defendant.  There  will  be  no  presumption  that  the  plaintiff 
was  guilty  of  contributory  negligence :  but  it  is  incumbent  upon  the 
defendant  to  prove  by  a  preponderance  of  the  proof,  that  the  plaintiff 
is  guilty,  or  was  guilty,  of  contributory  negligence  on  his  part, 
and  that  that  was  the  proximate  cause  of  the  loss.     So  that  on  the 
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first  proposition,  as  to  whether  the  defendant  started  the  fire,  the 
burden  is  upon  the  plaintiff.  On  the  question  of  contributory  negli- 
gence of  the  plaintiff  the  burden  is  upon  the  defendant;  and  the 
rule  is  that  the  party  on  whom  the  burden  of  proof  rests  must  estab- 
lish the  proposition  on  which  he  is  called  upon  to  sustain  the  burden 
by  a  preponderance  of  the  evidence.  By  a  preponderance  of  the  evi- 
dence is  simply  meant  that  the  testimony  must  be  some  more  convinc- 
ing to  the  judgment  of  the  jury  on  the  part  of  the  party  having  the 
burden  of  proof  than  it  is  upon  the  other  side."  This  instruction 
follows  the  rule  laid  down  by  this  court  in  Smith  v.  Railway  Co.,  4 
S.  D.  71,  55  N.  W.  717,  which  is  there  stated  substantially  as  follows: 
"The  burden  of  proving  contributory  negligence  on  the  part  of  the 
plaintiff  rests  upon  the  defendant,  unless  the  plaintiff,. in  making  out 
his  case,  prove,  or  give  evidence  tending  to  prove,  that  he  was  guil- 
ty of  such  contributory  negligence ;  and,  when  there  is  no  evidence 
upon  the  subject,  it  is  the  duty  of  the  court  to  assume  that  the  plain- 
tiff was  not  guilty  of  such  contributory  negligence,  and  so  instruct 
the  jury.'*  The  cases  were  fully  reviewed  in  that  decision,  and  the 
rule  there  laid  down  establishes  the  law  for  this  jurisdiction. 

On  the  motion  for  a  new  trial,  one  of  the  grounds  for  the  same 
was  newly  discovered  evidence ;  and  the  appellant  contends  that  the 
court  erred  in  denying  this  motion.  It  appears  from  the  affidavits 
upon  which  the  motion  was  based  that  the  defendant  resided  upon 
a  quarter  section  of  land  about  a  mile  distant  from  the  quarter 
section  on  which  the  fires  were  started,  and  that  some  time 
in  the  latter  part  of  the  month  of  March  he  leased  the  quarter  section 
uix)n  which  the  fires  were  started  to  his  son,  for  the  season  of  1899, 
and  that  this  son  set  fire  to  the  straw  stacks  in  controversy,  but  left 
the  state  about  one  month  before  the  trial  of  the  action,  without 

communicating  to  his  father  the  fact  that  he  so  set  the  fires,  and 
Vol.  15  S.  D— 8 
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at  the  time  of  the  trial  was  in  the  state  of  Iowa;  and  that  since 
the  trial,  upon  learning  that  a  judgment  had  been  entered  against 
his  father,  he  made  known  to  his  father  the  fact  that  he  had  set 
the  fires,  and  that  he  would  so  testify;  and  that  his  father,  the 
defendant,  neither  gave  directions  to,  nor  knew  that  his  son  set 
the  fires.  It  appeared,  however,  on  the  trial  of  the  case,  by  the  testi- 
mony of  one  or  more  witnesses,  that  the  defendant  was  the  person 
who  set  the  fires ;  and  it  appeared  by  other  witnesses  that  he  ad- 
mitted, in  effect  at  least,  that  he  set  the  stacks  on  fire,  and  had  made 
offers  to  the  plaintiff  to  settle  with  him  for  his  loss,  but  that  they 
could  not  agree  upon  the  amount  .to  be  paid.  The  granting  or  re- 
fusing of  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence is  largely  a  matter  in  the  discretion  of  the  trial  court;*  and, 
unless  there  has  been  an  abuse  of  such  discretion,  this  court  will  not 
reverse  its  decision.  This  question  has  been  recently  fully  consid- 
ered by  this  court  in  the  case  of  Wilson  v.  Seaman,  15  S.  D.  — ,  87 
N.  W.  577,  and  a  further  discussion  of  it  seems  unnecessary. 

The  judgment  of  the  circuit  court  and  the  order  denying  a 
new  trial  are  affirmed. 


Northwestern  Elkvator  Co.  v.  Lee  et  al. 

Where  an  action  is  tried  by  the  court  without  a  jury,  and  a  motion  is 
made  for  the  dismissal  of  the  action  at  the  close  of  the  evidence 
which  is  granted,  such  motion  will  be  taken  on  appeal  as  an  applica- 
tion for  findings  in  behalf  of  the  defendant,  and,  in  the  absence  of  a 
motion  for  a  new  trial,  the  supreme  court  cannot  review  the  evidence 
in  order  to  determine  an  assignment  of  error  that  tue  findings  of  tbe 
court  in  favor  of  defendant  were  not  supported  by  the  evidence. 

(Opinion  filed  October  2,  1901.) 
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Appeal  from  circuit  court,  Codington  county.     Hon.  Julian 
Bennett,  Judge. 

On  hearing.    Affirmed. 

For  former  opinion,  see  13  S.  D.  450. 

/.  B.  Hanten,  for  appellant. 

C.  X,  Seivard  for  respondent. 

The  facts  are  stated  in  the  opinion. 

Corson,  J.  This  case  was  decided  at  a  former  term  of  this 
court,  and  is  reported  in  13  S.  D.  450,  83  N.  W.  565.  A  petition 
for  rehearing  was  granted,  and  the  case  is  now  before  us  on  the  re- 
hearing. The  case  was  decided  upon  the  theory  that  no  motion  for 
a  new  trial  had  been  made,  and  therefore  the  evidence  could  not  be 
reviewed  by  this  court.  The  appellant  strenuously  insisted  in  his  pe- 
tition for  a  rehearing,  and  on  the  re-argument,  that  this  court  was  in 
error  in  so  holding ;  but  we  are  of  the  opinion  that  the  court  was 
clearly  right  in  its  former  decision.  As  will  be  seen  from  the  former 
opinion,  the  case  was  tried  by  the  court  without  a  jury.  At  the  close 
of  the  appellant's  evidence,  the  respondents  moved  for  a  dismissal 
of  the  action,  upon  the  ground  that  the -evidence  shows  that  the 
property  in  question,  which  was  assessed,  and  of  which  assessment 
the  appellant  complains,  was  in  the  county  of  Codington  on  the  ist 
day  of  May,  and  was  in  the  possession  of  the  appellant,  and  was  sub- 
ject to  assessment  as  against  the  appellant.  The  court  sustained  the 
motion,  and  found  the  facts  in  favor  of  the  respondents,  and  entered 
judgment  dismissing  appellant's  appeal  and  the  action. 

Section  5066,  Comp.  Laws,  provides :  "Upon  the  trial  of  a  ques- 
tion of  fact  by  the  court,  its  decision  must  be  given  in  writing  and 
filed  with  the  clerk  within  thirty  days  after  the  cause  is  submitted 
for  decision,  and  no  judgment  shall  be  rendered  or  entered  until 
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after  the  filing  of  such  decision."  It  will  be  noticed  that,  by  this 
section,  upon  a  trial  of  a  question  of  fact  by  "the  court,  its  decision 
must  be  given  in  writing,  and  that  no  judgment  shall  be  rendered  or 
entered  until  after  the  filing  of  such  decision.  This  section  applies  to 
the  cases  where  the  action  is  dismissed,  as  well  as  where  the  judgment 
is  in  favor  of  the  defendant,  as  no  exception  is  made.  Section  5067, 
Id.,  provides:  **In  giving  the  decision  the  facts  found  and  the  con- 
clusions must  be  separately  stated.  Judgment  upon  the  decision 
must  be  entered  accordingly.''  Section  5068,  Id.,  provides:  "Find- 
ings of  fact  may  be  waived  by  the  several  parties  to  an  issue  of  fact : 
I.  By  failing  to  appear  at  the  trial.  2.  By  consent  in  writing,  filed 
with  the  clerk."  In  the  case  at  bar  the  parties  appeared  at  the  trial 
and  there  was  no  consent  in  writing  waiving  findings.  The  court 
entered  a  judgment,  which,  after  reciting  the  appearance  of  the  par- 
ties and  the  making  of  the  foregoing  motion,  further  recites :  "The 
court,  having  heard  argument  of  counsel  on  said  motion,  and  the 
court  finding  that  there  was  no  actual-  transfer  of  property  what- 
ever made  before  May  i,  1894,  and  that  the  Northwestern  Elevator 
Company  was  the  owner  of  the  grain  on  May  i,  1894,  it  being  the 
grain  the  assessment  of  which  for  the  year  1894  the  appellant  com- 
plains of,  and  the  court  being  fully  advised  as  to  the  facts,"  it  is 
ordered,  etc.  While,  under  the  statute,  it  is  made  the  duty  of  the 
court  to  find  the  facts  and  conclusions  of  law  separately,  the  findings 
in  this  case,  though  not  strictly  regular,  may  be  regarded  as  a 
substantial  compliance  with  the  statute.  Tube  'Works  Co.  v.  City  of 
Chamberlain,  5  Dak.  54,  37  N.  W.  761.  The  motion,  therefore, 
made  by  counsel  for  the  respondents  was  in  effect  merely  a  request 
for  the  court  to  make  findings  and  conclusions  in  favor  of  the  re- 
spondents. When  a  case  is  tried  by  the  court  without  a  jury,  a  party 
objecting  to  the  findings  may  except  to  the  same,  and,  in  case  the 
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court  fails  to  find  upon  issues  which  a  party  may  deem  necessary  in 
order  to  properly  present  his  case,  he  may  prepare  such  findings  as 
he  desires,  and  present  them  to  the  court,  and,  if  the  court  refdses 
to  find  as  requested,  he  may  except  to  the  ruling  of  the  court.  These 
exceptions  can  only  properly  be  reviewed  by  this  court  after  a  mo- 
tion made  for  a  new  trial  in  thfe  court  below,  in  which  that  court's 
attention  has  been  particularly  called  to  the  particulars  in  which  the 
evidence  is  insufficient  to  support  the  findings,  or  under  which  the 
party  is  entitled  to  additional  findings.  Where,  on  the  trial  of  a  case 
before  a  jury,  a  verdict  is  directed,  there  are  no  findings  which  can 
be  specifically  assailed  by  the  losing  party,  and  hence  the  direction 
of  a  verdict  becomes  a  question  of  law.  No  question  of  the  weight 
of  the  evidence  can  be  considered,  but  the  only  questiorf  in  such  case 
is,  was  or  was  not  the  party  entitled  to  the  direction  of  the  verdict 
as  a  matter  of  law  ?  This  court  has  never  held  in  any  case  that  such 
a  motion  as  was  made  in  this  case  can  properly  be  made  in  a.  case 
tried  by  the  court,  or  that  in  such  a  case  the  evidence  will  be  reviewed 
without  a  motion  for  a  new  trial  made  in  the  court  below,  and,  in  our 
view  of  the  statute  relating  to  trials  by  the  court,  such  a  decision 
could  not  properly  be  made. 

It  is  contended,  on  the  part  of  the  appellant,  that  this  court,  in 
Randall  v.  Burk  Tp.,  4  S.  D.,  337,  57  N.  W.  4,  held  that  it  would  re- 
view the  evidence  in  a  case  tried  by  the  court  below  witliout  a  jury ; 
but  that  decision  must  be  taken  in  connection  with  the  f^cts  in  that 
case,  which  show  that  a  motion  for  a  new  trial  had  been  made  in 
the  court  below  and  denied.  In  that  case  this  court  laid  down  the 
rule  applicable  only  to  cases  tried  by  the  court,  and  that  where  a 
motion  for  a  new  trial  had  been  made  this  court  would  review  the 
evidence  and  if  it  preponderated  in  favor  of  appellant,  it  would 
reverse  the  decision  of  the  trial  court.    But,  in  a  case  tried  by  a  jury, 
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this  court  will  not  reverse  the  verdict  of  the  jury  when  there  is  suf- 
ficient legal  evidence  to  sustain  it.  Jeansch  v.  Lewis,  i  S.  D.  609, 
48  N.  W.  128.  Under  our  system  of  practice,  there  is  a  marked  dis- 
tinction between  trials  had  before  the  coifrt  without  a  jury  and  trials 
by  a  jury.  This  distinction  is  recognized  throughout  the  system  of 
practice.  The  appellant,  therefore,  having  failed  to  make  a  motion 
in  the  court  below  for  a  new  trial,  is  not  entitled  to  a  review  of  the 
evidence  in  this  court. 

The  judgment  of  the  circuit  court  is  affirmed  and  the  former  de- 
cision of  this  court  adhered  to. 


Davis  \^.  Novotney  et  aL 

1.  Under  Comp.  Laws,  §  4932,  allowing  the  uniting  of  several  causes  of 
action  arising  out  of  the  same  transaction  or  transactions  connected 
with  the  same  subject  of  action,  a  trustee  in  bankruptcy  seeking  to 
recover  property  adjudged  in  several  different  suits  to  belong  to  cer- 
tain of  the  defendants,  and  also  property  sold  in  satisfaction  of  judg- 
ments in  attachment  by  other  defendants,  cannot  unite  his  claims  in 
one  action. 

2.  A  complaint,  in  an  action  by  a  trustee  in  bankruptcy  to  recover  prop- 

erty adjudged  in  different  suits  to  belong  to  certain  of  the  defendants, 
and  also  property  sold  under  Judgments  in  attachment,  is  objectiona- 
ble for  misjoinder  of  parties  defendant 

(Opinion  filed  October  2.) 
Appeal  from  circuit  court,  Minnehaha  county.     Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Joseph  C.  Davis,  as  trustee  of  the  estate,  etc.,  of  Ma- 
tous  Novotny,  a  bankrupt,  against  Matous  Novotny  and  others. 
From  a  judgment  for  defendant,  Petts-Spencer-Smith  Co.,  plain- 
tiff, appeals.    Affirmed. 
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Shull  &  Farnsworth  and  Davis,  Lyon  &  Gates,  for  appellant. 

The  complaint  in  this  action  was  not  open  to  the  objection  that 
several  causes  of  action  were  improperly  joined  therein.  2  Estus' 
Plead.  31*15;  Story's  Eq.  Plead.  271;  Wall  v.  Cox,  loi  Fed.  403; 
Railroad  v.  Schuyler,  17  N.  Y.  604;  Swift  v.  Larraber,  31  Conn. 
225;  Bliss  Code  Plead.  126;  Boyd  v.  Hoyt,  5  Paige  65;  Storrs 
V.  Wallace,  19  N.  W.  770 ;  Fellows  v.  Fellows,  4  Cow.  682  ;Thomas 
V.  Selhnan,  13  S.  E.  146;  Norcross  v.  Norton,  99  Fed.  414;  Carter 
V.  Hbbbs,  92  Fed.  596 ;  Brinkerhoff  v. "  Brown,  6  John.  Cham. 
139;  Hamlin  v.  Wright,  23  Wis.  491 ;  Worth  v.  Brodway,  9  Minn. 
169;  Palmer  v.  Taylor.  15  Minn.  106;  Wilson  v.  Castro,  31  Cal.  21. 

Kirhy  &  Winsor,  for  respondent. 

There  is  a  misjoinder  of  separate  causes  of  action  in  the  com- 
plaint. There  is  no  unity  of  parties  or  joint  liability  existing  be- 
tween the  defendants.  Gardner  v.  'Ogden,  22  N.  Y.  327 ;  Nichols 
V.  Drew,  94  N.  Y.  22;  Mann  v.  Marsh,  21  How.  Prac.  392; 
Burroughs  v.  Tostevan,  75  N.  Y.  572;  Mares  v.  Warrington,  79 
N.  W.  441 ;  Ross  V.  Wait,  4  S.  D.  584;  Cook  v.  Horwitz,  10  Hun. 
586;  Lovelace  v.  Doran  &  Wright  Co.,  15  N.  Y.  S.  278;  Wiles  v. 
Suydam,  64  N.  Y.  174;  Wilson  v.  Castro,  31  Cal.  21;  Pomeroy's 
Remedies  and  Remedial  Rights,  p.  496. 

FullKr,  p.  J.  This  appeal  is  from  an  order  sustaining  a  de- 
murrer to  the  complaint  in  an  action  by  the  trustee  of  a  bankrupt 
Estate  to  nullify  certain  attachments,  liens,  and  judgments,  and  to 
recover,  either  the  value  of  or  the  property  seized  and  soM  thereun- 
der, by  numerous  creditors,  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy.  It  is  alleged  in  substance  .that  on  the 
17th  day  of  August,  1898,  Matous  Novotny,  then  and  long  prior 
thereto  an  insolvent  retail  merchant,  fraudulently,  without  consid- 
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eration,  and  to  defeat  the  just  claims  of  creditors,  to  whom  he  was 
indebted  in  the  sum  of  $15,000,  executed  to  his  brother  a  chattel 
mortgage  to  secure  a  fictitious  indebtedness  of  $15,500,  covering 
his  entire  stock  in  trade  and  personal  effects,  of  the  aggregate  value 
of  $10,000,  which,  with  real  property  worth  $2,500,  practically  con- 
stituted his  entire  assets.  Immediately  after  the  execution  of  this 
mortgage,  four  of  these  defendants  seized  and  took  portions  of  the 
goods  of  such  insolvent  debtor,  by  virtue  of  respective  writs  of  re- 
plevin, in  an  action  by  each  against  him,  and  later  obtained  judg- 
ments, by  which  they  were  found  to  be  the  owners,  and  entitled  to 
the  possession  of  the  particular  property  described  in  their  respective 
complaints.  Nine  other  of  these  defendants  levied  attachments  on 
other  articles  of  his  personal  property  in  respective  actions,  com- 
menced and  prosecuted  to  judgment  against  such  insolvent,  and  the 
goods  so  levied  upon  were  sold  on  execution  in  satisfaction  thereof. 
At  one  of  the  sales  under  execution,  a  stranger  to  the  suit,  but  a  party 
defendant  in  this  action,  became  the  purchaser.  '^That  all  said  re- 
plevin actions  and  actions  wherein  attachments  were  levied  and 
juds^ments  entered  and  executions  issued,  and  the  goods  taken  there- 
under, were  commenced  within  four  months  next  prior  to  the  filing 
of  said  petition  in  bankruptcy,  and  at  the  time  when  the  said  Ma- 
tous  Novotny  was  hopelessly  insolvent,  which  insolvency  was  then 
well  known  to  each  and  all  of  such  defendants,  they  well  knowing 
that  the  transactions  aforesaid  were  in  fraud  of  the  bankruptcy  laws, 
and  were  for  the  purpose  of  obtaining  preference  over  the  rights  of 
tlic  plaintiff."  That  portion  of  Section  67  of  the  federal  bankruptcy 
act  ui)on  which  plaintiff  relies  provides :  "That  all  conveyances, 
transfers,  assignments,  or  incumbrances  of  his  property,  or  any 
part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under 
the  provisions  of  this  act  subsequent  to  the  passage  of  this  act  and 
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within  four  months  prior  to  the  filing  of  the  petition,  with  the  intent 
and  purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair 
consideration ;  and  all  property  of  the  debtor  conveyed,  transferred, 
assigned,  or  incumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bank- 
rupt, and  the  same  is  not  exempt  from  execution  and  liability  for 
debts  by  the  law^  of  his  domicile,  be  and  remain  a  part  of  the  assets 
and  estate  of  the  bankrupt  and  shall  pass  to  his  said  trustee,  whose 
duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings 
or  otherwise  for  the  benefit  of  the  creditors.  And  all  conveyances, 
transfers,  or  incumbrances  of  his  property  made  by  a  debtor  at  any 
time  within  four  months  prior  to  the  filing  of  the  petition  against 
him,  and  while  insolvent,  which  are  held  null  and  void  as  against  the 
creditors  of  such  debtor  by  the  laws  of  the  state,  territory,  or  dis- 
trict in  which  such  property  is  situated,  shall  be  deemed  null  and 
void  under  this  act  against  the  creditors  of  such  debtor  if  he  be  ad- 
judged a  bankrupt,  and  such  property  shall  pass  to  the  assignee  and 
be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors 
of  the  bankrupt.  That  all  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a  person  who  is 
insolvent  at  any  time  within  four  months  prior  to  the  filing  of  a  pe-  • 
:ition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in 
:ase  he  is  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy, 
judgment,  attachment,  or  other  lien  shall  be  deemed  wholly  dis- 
charged and  released  from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt.  *  *  *  Provided,  That 
nothing  herein  contained  shall  have  the  effect  to  destroy  or  impair 
the  title  obtained  by  such  levy,  judgment,  attachment,  or  other  lien, 
of  a  bona  fide  purchaser  for  value  who  shall  have  acquired  the  same 
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without  notice  or  reasonable  cause  for  inquiry."  The  order  sustain- 
ing the  demurrer  to  plaintiff's  complaint  must  be  affirmed,  if  any  of 
the  following  grounds  thereof  are  tenable:  "(i)  That  the  court 
has  no  jurisdiction  of  the  subject  of  the  action;  (2)  that  several 
causes  of  action  have  been  improperly  united;  (3)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
As  we  view  the  points  presented  by  the  demurrer,  it  will  only  be 
necessary  to  determine  whether  several  causes  of  action  have  been 
improperly  united.  It  is  clearly  shown  by  the  allegations  of  the 
complaint  that  eachof  the  attaching  creditors  named  seized,  in  a  sep- 
arate suit,  and  in  satisfaction  of  his  judgment  sold,  different  prop- 
erty of  the  debtor,  and  there  was  no  conflict  between  such  creditors 
with  reference  to  their  respective  claims.  Nor  was  there  any  con- 
tention among  the  different  plaintiffs  in  the  several  actions  in  claim 
and  delivery,  each  of  whom  was  adjudged  to  be  the  owner  and  en- 
titled to  the  immediate  possession  of  the  identical  property  described 
in  his  complaint.  According  to  Section  4932  of  the  Compiled  Laws, 
"the  plaintiff  may  unite,  in  the  same  complaint  several  causes  of  ac- 
tion, whether  they  be  such  as  have  been  heretofore  denominated  legal 
or  equitable,  or  both,  where  they  all  rise  out  of :  ( i)  The  same  tran- 
saction or  transactions  connected  with  the  same  subject  of  action.  * 
*  (6)  Claims  to  recover  personal  property,  with  or  without  dam- 
ages for  the  withholding  thereof.  *  *  *  But  the  causes  of  ac- 
tion, so  united,  must  all  belong  to  one  of  these  classes,  art'l  except  in 
actions  for  the  foreclosure  of  mortgages,  must  affect  all  the  parlies 
to  the  action.  *  *  *"  Not  one  of  the  attaching  creditors  made 
a  defendant  in  this  action  has  the  slightest  interest  in  or  claim  upon 
any  of  the  property  taken  by  a  co-defendant,  whether  by  attachment 
or  replevin ;  nor  can  it  be  said  that  the  several  causes  of  action  al- 
leged in  the  complaint  "rise  out  of  the  same  transaction  or  transac 
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tions  connected  with  the  same  subject  of  action."  In  the  case  of 
Atchison  T.  &  S.  F.  R.  Co.  v.  Board  of  ComVs  of  Sumner  Co.,  51 
Kan-  617,  33  Pac.  312,  it  is  held  that,  "A  cause  of  action  in  favor  of 
the  plaintiff  and  against  one  defendant  cannot  be  united  with  anothei 
cause  of  action  in  favor  of  the  same  plaintiff  against  another  de- 
fendant, where  neither  defendant  is  interested  in  the  cause  of  action 
alleged  against  the  other."  The  facts  to  establish  the  liability  of  the 
various  defendants  being  entirely  dissimilar,  and  the  defenses  likely 
to  be  essentially  different,  the  case  is  of  necessity  seriously  com- 
plicated, and  the  rights  of  the  defendants  may  be  greatly  prejudiced 
by  requiring  them  to  defend  in  this  action.  In  15  Enc.  H.  &  Prac. 
547,  th^  author  states  that,  "It  is  a  well  settled  rule  of  practice  that 
t>vo  or  more  parties  cannot  be  joined  as  defendants  in  one  action 
when  the  liability  of  each  depends  upon  causes  of  action  which  are 
essentially  distinct  and  several." 

The  complaint  is  not  only  subject  to  the  objection  that  several 
causes  of  action  have  been  impropely  united,  but  to  the  objection 
that  there  i§  a  misjoinder  of  parties  defendant.  Johnson  v.  Kirby, 
05  Cal.  482,  4  Pac.  458;  Riggs  v.  Bell,  39  La.  Ann.  1030,  3  South 
183;  Lovelace  v.  Doran  &  Wright  Co.  (Sup.)  15  N.  Y.  Supp. 
279;  Cook  v.  Horwitz,  10  Hun.  586;  Nichols  v.  Drew,  94  N.  Y. 
J2;  Alger  v.  Scoville,  6  How.  Prac.  131.  In  addition  to  the  prop- 
erty seized  and  sold  in  satisfaction  of  final  judgments  obtained  by 
numerous  attaching  creditors,  plaintiff  seeks  to  recover  property  or 
its  proceeds,  which  \vas,  by  a  court  of  competent  jurisdiction,  ad- 
judged in  several  diflFerent  suits  to  actually  belong  to  certain  of  the 
defendants,  and  there  is  not  the  slightest  connection  between  any 
of  the  transactions  out  of  which  the  causes  of  action  alleged  in  the 
complaint  arose.  Whether  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  or  whether  one  circuit  court  has  juris- 
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diction  of  an  action  to  annul  judgments  of  another  circuit  court, 
are  questions  that  need  not  be  determined. 

The  order  appealed  from,  sustaining  the  demurrer  is  aflSrmed. 


Elder  et  al.  v.  Horseshoe  Min.  &  Mill.  Co.  et  al. 

Rev.  St.  U.  S.  §  2324,  provides  that,  on  failure  of  a  co-owner  of  a  mining 
claim  to  contribute  his  share  of  expenditures  required  by  the  statute, 
those  who  have  made  the  Improvements  may,  at  the  end  of  the  year 
give  the  delinquent  personal  notice  In  writing,  or  notice  by  publica- 
tion, for  at  least  once  a  week  for  90  days,  and  if,  after  90  days,  he 
fails  to  contribute,  his  interest  in  the  claim  shall  become  the  property 
of  such  co-owners.  Held,  that  a  notice  published  every  day  except  Sun- 
day, from  Monday,  January  7th,  to  Tuesday,  April  2d,  inclusive,  was 
sufficient. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Lawrence  county.  Hon.  Joseph  B. 
Moore,  Judge. 

Action  by  William  S.  Elder,  administrator,  and  others  against 
the  Horseshoe  Mining  &  Milling  Company  and  others,  to  estab- 
lish title  to  certain  mining  property.  From  a  judgment  in  favor  of 
defendants,  plaintiffs  appeal.     Affirmed. 

Frank  L.  McLaughlin  and  Martin  &  Mason,  for  appellants. 

Ecizcin  I 'an.  Cise,  G.  C.  Moody,  and  C  B.  DeLand,  for  re- 
spondents. 

Haney,  J.  In  this  action  the  plaintiffs  seek  to  establish  title 
to  an  undivided  one-half  interest  in  certain  mining  ground  here- 
tofore patented  as  the  North  lode,  and  to  compel  the  defendant, 
the  Horseshoe  Mining  &  Milling  Company,  to  convey  such  interest. 
Defendant  appealed   from  a  judgment  in  favor  of  the  plaintiffs, 
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which  was  reversed  by  this  court.  9  S.  D.  636,  70  N.  W.  1060, 
62  Am.  St.  Rep.  895.  The  action  having  been  again  tried  by  the 
court  without  a  jury,  judgment  was  rendered  in  favor  of  the  defend- 
ants, and  the  plaintiffs  appealed. 

An  extended  statement  of  the  facts  will  be  found  in  our  former 
decision,  wherein  it  was  held  that  notices  of  forfeiture  addressed, 
'*To  Rufus  Wilsey,  His  Heirs,  Administrators,  and  to  All  Whom 
It  May  Concern,"  were  sufficient  in  form  to  devest  the  plaintiffs 
of  their  title  to  the  ground  in  controversy.  It  is  now  contended 
that  these  notices  were  ineffectual,  for  the  reason  that  they  were  not 
published  during  the  entire  period  prescribed  by  the  federal  statute. 
The  notices  were  published  every  day  except  Sunday  from  Monday, 
January  7,  1889,  to  Tuesday,  April  2,  1889,  both  inclusive.  The 
statute  reads  as  follows :  "Upon  the  failure  of  any  one  of  several 
co-owTiers  to  contribute  his  proportion  of  the  expenditures  re- 
quired hereby,  the  co-owners  who  have  i)crformed  the  labor  or  made 
the  improvements  may,  at  the  expiration  of  the  year,  give  such  delin- 
quent co-owner  personal  notice  in  writing  or  notice  by  publication 
in  the  newspaper  published  nearest  the  claim,  for  at  least  once  a  week 
for  ninety  days,  and  if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing  or  by  publication  such  delinquent  should  fail  or 
refuse  to  contribute  his  proportion  of  the  expenditure  required  by 
this  section,  his  interest  in  the  claim  shall  become  the  property  of 
his  co-owners  who  have  made  the  required  expenditures."  Rev. 
St.  U.  S.  §  2324.  Our  attention  has  not  been  called  to  any  case 
wherein  the  language  of  this  statute  has  been  construed  with  refer- 
ence to  the  question  here  presented,  nor  have  any  cases  been  found 
wherein  the  same  language  has  been  so  construed.  It  is  evident  that 
the  notice  by  publication  shall  continue  during  ninety  days.  The 
phrase,  "for  at  least  once  a  week  for  ninety  days,"  should  be  ren- 
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dered,  **at  least  once  a  week  during  ninety  days";  that  is  to  say, 
there  shall  be  at  least  one  publication  in  each  week  during  the  pre- 
scribed period.  In  other  words,  notice  shall  continue  ninety  days, 
and  one  publication  each  week  constitutes  the  notice  required.  Nec- 
essarily the  ninety-day  period  begins  with  the  first  publication.  In 
the  case  at  bar  it  began  on  Monday,  January  7th.  The  publication 
on  that  day  was  sufficient  for  the  week  beginning  on  that  day. 
Publication  on  the  following  and  each  succeeding  Monday  would 
certainly  constitute  at  least  one  publication  each  week  while  so 
continued.  There  was  a  publication  on  each  Monday  from  Jan- 
uary 7th  to  April  1st,  both  inclusive.  If  no  publication  v'as  re- 
quired after  the  first  until  the  following  Monday,  none  was  required 
after  April  ist,  until  the  following  Monday,  April  8th,  and  on  that 
day  the  period  of  ninety  days  had  been  completed.  Including  the 
first  day  of  publication,  ninety  days  ended  on  Saturday,  April  6th. 
Excluding  the  first  day,  ninety  days  ended  on  Sunday,  April  7th. 
On  that  day  the  required  notice  had  continued  during  ninety  days, 
and  another  publication  on  Monday,  April  8th,  was  wholly  unneces- 
sary. Conceding  that  the  statute  should  be  strictly  construed,  we 
think  there  was  a  complete  compliance  with  its  provisions  respect- 
ing the  duration  of  the  publication. 

The  judgment  of  the  circuit  court  is  affirmed. 


GlONNONATTI  V.  MlCHELLETTl  Ct  qL 

A  purchaser  of  realty  sold  under  mortgage  foreclosure  settled  with  the 
mortgagee  for  a  stipulated  sum,  for  a  part  of  which  the  certificate  of 
sale  was  pledged.  A  payment  under  the  agreement  was  made  on  the 
purchaser's  behalf  to  M.,  which,  with  others,  made  a  sum  in  excess 
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of  that  due  the  mortgagee.  M.  had  obtained  a  quitclaim  deed  from 
the  mortgagee,  and  the  latter  afterwards  surrendered  the  certificate 
of  sale  for  a  sheriffl's  deed,  and  by  warranty  deed  conveyed  the  premi- 
ses to  i^.  Such  purchaser  had  no  actual  knowledge  of  the  conveyance  to 
M.  when  the  last  payment  was  made,  and  the  latter  represented  that 
he  was  acting  for  the  mortgagee  in  receiving  the  money,  and  never  • 
questioned  the  morigagee's  claim  under  the  contract  made  in  his  pres^ 
ence.  The  purchaser  sued  to  quiet  his  title  and  for  an  accounting. 
Held,  sufScient  to  warrant  a  finding  that  M.  was  estopped  from  assert- 
ing any  claim  against  the  purchaser. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Lawrence  county.  Hon.  A.  J. 
Plowman,  Judge. 

Action  by  Carlo  Gionnonatti  against  Pietre  Michelletti  and 
others,  to  quiet  title  to  certain  realty  and  for  an  accounting.  From 
a  judgment  in  favor  of  plaintiff,  defendant  Pietre  Michelletti  ap- 
peals.    Affirmed. 

Frazi'ley  &  Laffcy,  for  appellant. 

John  R.  Wilson,  for  respondent. 

Fuller^  P.  J.  Plaintiff  having  prevailed  in  this  action  to  quiet 
the  title  to  certain  real  property  and  for  an  accounting,  the  defend- 
ant Michelletti  appeals.  Subject  to  an  existing  mortgage  of  $950 
executed  in  favor  of  Gustavus  Battista  Vigna  by  Pietre  Gionnon- 
atti the  property  in  dispute  was  sold  by  the  latter  and  conveyed  to 
respondent  on  or  about  the  26th  day  of  September,  1889,  and,  after 
an  apparently  regular  statutory  foreclosure  of  such  mortgage,  re- 
spondent and  defendant  Vigna,  who  held  the  certificate  of  sale,  en- 
tered into  the  following  valid  written  instrument,  which  was  duly 
recorded  in  the  office  of  the  register  of  deeds:  "Memorandum  of 
agreement  this  day  made  and  entered  into  by  and  between  Carlo 
Gionnonatti,  party  of  the  first  part,  and  Vigna  G.  Battista,  party  of 
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the  second  part,  all  of  the  county  of  Lawrence  and  state  of  South 
Dakota,  witnesseth  that  for  the  purpose  of  effecting  a  full  settle- 
ment between  the  parties  hereto  it  is  hereby  agreed  that  there  is  due 
from  the  party  of  the  first  part  to  the  party  of  the  second  part  the 
sum  of  $1,933.69,  as  the  same  is  evidenced  by  a  sale  under  foreclos- 
ure by  advertisement  of  mortgage  dated  August  26,  1899,  ^^^  ^^  ^^^~ 
tain  judgments  in  faVor^of  party  of  second  part,  and  against  said 
party  of  the  first  part,  in  one  of  which  said  judgments  one  Peter 
Gionnonatti  is  a  co-defendant,  both  rendered  in  circuit  court  of 
Lawrence  county.  South  Dakota,  August  26,  1890.  That  under  the 
above  settlement  said  party  of  the  second  part  agrees  to  take  in  full 
satisfaction  the  sum  of  $1,718.55,  being  the  sum  of  $1,550  on  prin- 
cipal of  said  indebtedness,  and  $168.55  coits  and  disbursements; 
said  sum  of  $1,718.55  payable  as  follows:  Five  hundred  dollars 
paid  in  hand  on  the  execution  and  delivery  of  this  contract  and  the 
note  and  mortgage  hereinafter  referred  to,  and  the  balance,  to-wit, 
$1,218.55,  to  be  paid  on  or  before  two  years  from  the  date  hereof, 
with  interset  at  the  rate  of  six  per  cent  per  annum  from  date,  ev- 
idenced and  secured  as  follows:  One  promissory  note,  executed 
by  said  party  of  the  first  part  to  said  party  of  the  second  part  for 
five  hundred  dollars,  payable,  with  interest,  as  aforesaid,  secured 
by  chattel  mortgage,  and  the  certificate  of  sale  under  said  foreclos- 
ure proceedings  to  stand  as  security  for  payment  to  said  party  of 
the  second  part  of  the  sum  of  $718.55,  with  the  right  to  said  party 
of  the  first  part  to  redeem  from  said  mortgage  foreclosure  sale  (in 
which  said  party  of  the  second  part  is  plaintiff,  and  Peter  GicAinon- 
atti  and  Mary  Gionnonatti  are  defendants)  within  two  years  from 
this  date,  by  the  payment  to  said  party  of  the  second  part,  or  into  the 
clerk  of  said  court  to  his  credit,  the  said  sum  of  $718.55,  with  intere.st 
thereon  from  the  date  hereof  at  the  rate  of  six  per  cent  per  annum. 
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Witness  our  hands  this  2nd  day  of  October,  A.  D.  1890.     G.  Battista 
Vigna.     Carlo  Gionnonatti." 

Among  other  things  the  court  found:  "That  the  following 
payments  were  made  by  and  for  the  plaintiff,  Carlo  Gionnonatti, 
to  and  for  the  defendant  G.  Battista  Vigna,  by  virtue  of  and  upon 
the  agreement  entered  into  by  and  between  theiii  on  the  2d  day 
of  October,  1890  to-wit :  Five  hundred  dollars  paid  on  the  day  of 
the  execution  and  delivery  of  the  said  agreement,  and  five  hundred 
dollars  thereafter,  with  all  interest  due  thereon,  and  being  the  amount 
evidenced  by  the  promissory  note  and  secured  by  the  chattel  mort- 
gage described  in  the  said  agreement.  That  on  or  about  the  26th 
day  of  April,  1895,  the  plaintiff,  Carlo  Gionnonatti,  paid  to  the  de- 
fendant, G.  Battista  Vigna,  the  further  sum  of  sixty-eight  dollars, 
upon  which  said  agreement  and  on  or  about  the  same  day  tendered 
and  offered  to  the  said  Vigna  his  certain  promissory  note  for  the 
sum  of  $517.34,  which  said  note  had  heretofore  been  executed  and 
delivered  by  the  said  Vigna  and  one  J.  S.  Antonelli  to  F.  D.  Smith, 
and  which  said  note,  together  with  the  interest  thereon,  amounted 
to  the  sum  of  $651.74,  and  was  then  owned  and  held  by  this  plain- 
tiff. That  on  or  about  the  8th  day  of  January,  1896,  there  was  due 
and  unpaid  to  the  defendant  Vigna  from  the  plaintiff,  Carlo  Gion- 
nonatti, upon  the  agreement  executed  between  them  on  the  2d 
day  of  October,  1890,  the  sum  of  $204.56.  That  on  said  8th  day  of 
January,  1896,  Marie  Gionnonatti  paid  to  the  defendant.  Pietre 
Michelletti,  for  and  on  behalf  of  the  plaintiff.  Carlo  Gionnonatti,  for 
and  upon  the  said  agreement  of  October  2,  1890,  the  sum  of  five 
hundred  and  fifty  dollars ;  and  that  said  payment  of  five  hundred  and 
fifty  dollars,  so  made  as  aforesaid,  was  in  excess  of  the  sum  due 
upon  said  agreement  by  this  plaintiff  in  the  sum  of  $345.44." 

It  is  conceded  that  respondent  paid  $500  when  the  agreement 
Vol  15  S  D.— 9 
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was  executed,  and  that  of  the  $1,218.55  remaining  he  paid,  on  or 
about  the  26th  day  of  April,  1895,  $68,  to  be  applied  on  the  note 
for  $718.55,  secured  by  the  certificate  of  sale,  and  he  also  paid,  at 
about  the  same  time,  the  entire  amount  of  the  $500  note  and  interest 
secured  by  chattel  mortgage.  Prior  to  this  time  defendant  Vigna 
and  another  had,  "in  settlement  for  certain  grain,  executed  and  de- 
livered to  F.  D.  Smith  their  promissory  note  for  $517.34*  which, 
with  accrued  interest,  ambunted  to  $651.74.  Some  time  in  April 
or  May,  1895,  respondent,  for  a  valuable  consideration,  bought  this 
note,  and  by  giving  full  credit  therefor,  in  making  a  final  adjustment 
of  accounts  between  the  parties,  the  trial  court  found  $345-34  ^^^ 
from  defendant  Vigna  to  respondent,  and  judgment  was  accordingly 
entered.  In  arriving  at  such  conclusion,  a  credit  was  given  re- 
spondent of  $550,  paid  in  his  behalf  on  the  8th  day  of  January,  1896, 
to  the  appellant,  Pietre  Michelletti,  who  had  obtained  from  Vigna 
a  quitclaim  deed  of  the  premises  dated  September  20,  1892,  given 
apparently  as  security  for  an  existing  indebtedness,  and  duly  re- 
corded in  the  office  of  the  register  of  deeds.  Thereafter  Vigna, 
with  Michelletti's  knowledge,  collected  money  from  respondent  to 
apply  on  the  indebtedness  secured  by  the  certificate  o'  sale,  and  en 
the  6th  day  of  August,  1895,  he  surrendered  such  certificate  for  a 
sheriff's  deed,  and  thereupon  transferred  the  premises  by  warranty 
deed  to  appellant,  Michelletti,  who  caused  such  deed  to  be  duly 
recorded.  The  only  fact  that  seems  conclusively  established  by 
the  oral  evidence  is  that  none  of  these  parties  was  able  to  testify 
understandingly  in  the  English  language,  and  each  has  habitually 
contradicted  himself,  squarely,  on  about  every  materiaf  point. 

The  theory  of  appellant  seems  to  be  that  by  his  deeds,  duly  re- 
corded, he  became  the  absolute  owner  of  the  premises,  yet  he  con- 
cedes the  right  of  respondent  to  a  deed  on  the  further  payment  of 
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$532.50,  but,  of  course,  he  denies  the  right  of  respondenr  to  offset 
any  part  of  the  Vigna  note.  Upon  this  most  strikingly  ambiguous 
and  conflicting  testimony  it  would  be  exceedingly  hazardous  to 
determine  on  appeal  that  the  trial  court,  before  whom  all  the  wit- 
nesses appeared,  was  not  fully  justified  in  concluding  that,  prior  to 
the  8th  day  of  January,  1896,  respondent  hjd  no  actual  knowledge 
of  the  conveyance  from  Vigna  to  Michelletti,  and  that  the  conduct 
of  the  latter  towards  respondent,  with  reference  to^  the  claim  of 
Vigna,  was  intentionally  deceptive,  and  sufficient  to  repel  the  infer- 
ence that  he  had,  or  would  ever  claim  the  sligbtesr  interest 
in  the  premises,  or  the  right,  otherwise  than  as  the  authorized  agent 
of  Vigna,  to  collect  or  receive  any  part  of  the  money  due  from  re- 
spondent, according  to  the  terms  of  the  contract.  With  full  no- 
tice of  this  contract,  and  imputable  knowledge  of  respondent's  ig- 
norance of  his  deed,  Michelletti  stood  silently  by  when  it  was  his 
duty  to  speak,  and  actually  represented  himself  to  respondent  as 
the  agent  of  Vigna  for  the  purpose  of  collecting  the  money.  Though 
V^igna,  Michelletti,  and  respondent  were,  after  the  first  conveyance, 
frequently  together  for  the  express  purpose  of  talking  over  and 
acting  upon  the  contract,  with  reference  to  the  payments  therein  spec- 
ified, Michelletti  never  questioned  Vigna's  repeated  claims  under 
such  contract,  made  in  his  immediate  presence  and  hearing,  but, 
on  the  contrary,  declared  that  the  part  he  was  taking  in  the  business 
was  for  and  on  behalf  of  Vigna,  who  had  requested  him  to  assist 
in  making  the  collection. 

As  a  fair  sample  of  the  method  of  expression  employed  by  the 
various  witnesses,  and  to  give  Michelletti's  version  of  his  relation  to 
the  subject-matter,  we  copy  from  his  cross-examination  as  follows 
(by  Mr.  Wilson)  :  "I  have  been  down  to  Gionnonatti's  ranch.  In 
1895.     ^"  t^^  springtime.     I  go  down  to  get  money  for  myself. 
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Go  down  to  claim  mortgage  when  I  go  down.  Went  down  to  col- 
lect money  for  myself.  Q.  Did  you  tell  Carlo  Gionnonatti  at  the 
time  you  were  down  there  that  Vigna  had  sent  you  down  to  get 
that  money  for  him  ?  A.  Yes,  sir ;  not  for  me.  At  the  same  time 
I  told  to  Carlo,  'You  want  to  pay  Vigna.'  Carlo  said,  'Maybe  after 
while ;  have  no  money  now.'  Didn't  tell  Carlo  I  wanted  the  money 
for  Vigna.  Vigna  did  want  to  get  away,  too.  I  never  told  Carlo 
he  owed  me  an)1:hing.  It  was  Petro  and  Mary  owed  me  the  mort- 
gage. Pete  owed  me  the  mortgage.  Q.  Did  you  ever  claim  that 
he  owed  it  to  you  or  to  Vigna  ?  A.  To  me.  Q.  When  did  you 
ever  tell  him  that  he  owed  it  to  you?  A.  When  I  was  down  that 
time.  That  money  belongs  to  me.  Didn't  tell  him  I  come  down 
there  for  money  just  for  Vigna.  *  *  *  Q.  When  did  you  first 
tell  either  one  of  the  Gionnonattis  that  the  money  was  coming  to 
you  on  the  ranch  ?  A.  It  was  about  the  month  of  January  or  Feb- 
ruary, 1895.  Q.  That  was  the  first  time  you  ever  spoke  to  them 
about  having  any  interest  in  this  ranch,  was  it?  A,  Yes;  he 
had  spoken  to  them  before.  Spoke  to  Mary  and  Pietrt  at  Central. 
Never  spoke  to  Corlo  about  having  any  interest  in  that  ranch." 

Although  respondent  testified  that  he  knew,  in  1892,  that  Vigna 
had  turned  the  mortgage  over  to  Michelletti,  he  swears  positively, 
in  the  same  connection,  that  he  never  knew  or  heard  anything  about 
it  until  January,  1896,  and  that  Michelletti  always  represented  that 
he  was  acting  for  Vigna  in  reference  to  the  business.  Upon  the  en- 
tire record  we  cannot  say  that  the  evidence  preponderates  against  any 
of  the  material  findings,  or  that  the  court  was  not  justified  in  con- 
cluding, as  a  matter  of  law,  that  Michelletti  was  estopped  by  his  con- 
duct from  asserting  any  claim  ?\,ainst  respondent.  While  a  person 
of  ordinary  understanding  miglit  have  ascertained  the  true  relation 
existing  between  Vigna  and  Michelletti,  respondent  did  not  possess 
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ample  means  of  knowledge,  and,  under  the  circumstances,  he  is  ex- 
cused for  not  having  consulted  the  records  of  the  coimty.  We  think 
the  court  was  justified  in  quieting  the  title  in  respondent,  and  that  the 
doctrine  announced  in  the  case  of  Eickelberg  v.  Soper,  i  S.  D.  563, 
47  N.  W.  953,  is  applicable  to  the  peculiar  circumstances  of  this  case. 

Both  by  his  language  and  by  his  conduct,  Michelletti  led  res- 
pondent to  believe  that  his  relations  with  Vigna  were  simply  that 
of  principal  and  agent,  and  by  such  assurance  induced  respondent 
to  act  in  a  manner  prejudicial  to  himself.  There  is  no  rule  more 
equitable  or  necessary  to  enforce  good  faith  than  that  which  compels 
a  person  to  abstain  from  asserting  a  claim  of  his  own  which  he  has 
induced  others,  to  their  detriment  to  suppose  did  not  exist.  Dick- 
erson  v.  Colgrove,  100  U.  S.  578,  25  L.  Ed.  618.  A  careful  exam- 
ination of  the  entire  record  leads  us  to  believe  that  the  findings  of 
fact,  so  far  as  essential^  are  sustained  by  the  evidence,  and  that  the 
conclusions  of  law  are  in  accordance  therewith. 

The  judgment  appealed  from  is  affirmed. 


Pioneer  Savings  and  Loan  Co.  v.  Dyer  et  al. 
(Opinion  filed  October  2,  1901.) 
Appeal   from  circuit   court,   Marshall   county.     Hon.   A.   W. 
Campbeli.^  Judge. 

Action  by  the  Pioneer  Savings  and  Loan  Co.,  a  corporation, 
against  Anna  M.  Dyer  and  others.  From  a  judgment  in  favor  of 
plaintiflF,  defendants  appeal.    Reversed. 

T,H.  Null  and  Byron  Abbott,  for  appellants. 
Geo.  Bingham  and  Geo.  D.  Emery,  for  respondent. 
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Corson,  J.  The  pleadings,  findings,  judgment,  abstract,  and 
briefs  in  this  case  are  substantially  the  same,  excepting  as  to  dates 
and  amounts,  as  those  contained  in  the  case  of  Association  v.  Wil- 
Idns  (decided  at  the  present  term  of  this  court)  15  S.  D.  — ,  85  N.  W. 
994.  As  the  questions  involved  in  the  two  cases  are  identically  the 
same,  the  further  discussion  of  them  is  unnecessary.  Following  the 
decision  in  that  case,  the  judgment  of  the  court  below  is.  reversed, 
and  that  court  is  directed  to  enter  judgment  canceling  the  notes  and 
mortgage  executed  by  the  defendants,  and  the  certificate  of  stock,  and 
enter  judgment  in  favor  of  the  defendants  for  the  balance  due  on 
said  contract. 


PoLtocK  et  aL  v.  Wright  et  al. 

1.  Under  Comp.  Laws,  §  4856,  providing  that  an  action  for  relief  for  which 
no  period  of  limitation  is  provided  must  be  commenced  within  10 
years  after  the  cause  of  action  shall  have  accrued,  an  equity  suit, 
by  persons  voluntarily  paying  a  mortgage,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  will  be  deemed  barred  within  that  period 
after  payment. 

2.  Where  a  grantor  at  different  times  executed  deeds  to  two  different  pe^ 
sons  to  the  same  property,  subject  to  a  mortgage,  one  who,  after  the 
deeds  have  been  recorded,  accepts  a  mortgage  from  the  second  gran- 
tee and  thereafter  pays  the  first  mortgage,  will  be  deemed  a  volun- 
teer in  regard  to  the  same,  and  will  not  be  entitled  to  be  subrogated 
to  the  prior  mortgagee's  interest. 

CoRSON,  J.,  dissenting. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Hutchinson  county;  Hon.  E.  G. 
Smith,  Judge. 

Suit  by  Sir.  Frederick  Richard  Pollock  and  others  against 
Anna  Wright  and  others,  to  reinstate  and  foreclose  a  mortgage  upon 
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realty.  From  a  decree  in  favor  of  the  defendants,  complainants 
appeal.     Affirmed. 

Gamble  &  Dillon,  for  appellants. 

The  doctrine  of  subrogation  is  a  creature  of  growth  and  de- 
velopment. The  early  cases  frequently  held  to  the  narrow  rule 
of  the  voluntary  payment  and  denied  the  subrogation.  But  the 
doctrine  of  subrogation  has  expanded  through  the  evolution  of 
laws,  so  thai  now  all  the  modern  authorities  hold  that  the  fact  of 
pa>Tnent  under  the  circumstances  in  this  case  is  not  a  voluntary 
payment,  and  that  subrogation  will  be  allowed.  Bank  Ipswich  v. 
Brock,  83  N.  W.  436;  Emmert  v.  Thompson,  52  N.  W.  31 ;  Draper 
v.  Ashley,  62  N.  W.  707;  Hoffman  v.  Demple,  35  Pac.  803;  Trail- 
ers Bank  v.  Myers,  44  Pac.  292 ;  Everton  v.  Bank,  6  Pac.  605. 

The  respondents  are  in  no  position  to  plead  the  statute  of  lim- 
itations. They  do  not  claim  any  priority  with  the  original  mort- 
gagor Reeves  or  the  mortgagee  Snyder.  The  statute  of  limita- 
tions is  a  personal  privil^e  and  can  only  be  claimed  by  the  orig- 
inal mortgagor  or  mortgagee.  Allen  v.  Smith,  129  U.  S.  465; 
Hesser  v.  Steiner,  5  W.  &  S.  476 ;  Page  v.  Latham,  63  Cal.  75 ; 
Corso  V.  Moffat,  17  Pac.  771 ;  Outhouse  v.  Outhouse,  13  Hun. 
130;  Railroad  v.  Vanderworker,  28  S.  E.  828;  2  Johns.  Mort.  1187. 

The  mortgage  in  this  case  being  a  sealed  instrument,  the  limi- 
tation upon  its  foreclosure  was  twenty  years.  When  these  plain- 
tiffs paid  the  mortgagors  they  became  the  owners  by  force  of  law, 
the  judgment  working  an  assignment.  They  then  stood  in  the  shoes 
of  the  original  mortgagee  and  could  foreclose  their  lien  notwith- 
standing the  debt  being  barred.  Terry  v.  Cutler,  23  S.  W.  539; 
Tutt  v.  Thornton,  57  Tex.  35 ;  Cocher  v.  Cocher,  39  At.  535 ;  Hull 
V.  Hull,  29  Am.  St.  800;  Evans  v.  Johnson,  45  Am.  St.  912.  This 
action  does  not  come  within  the  provisions  of  section  4850,  but  is 
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governed  by  section  4856  of  the  Compiled  I<aws.  Pillar  v.  Rail- 
road, 52  Cal.  42;  Martin  v.  Rogers,  153  N.  Y.  316;  Smith  v.  Hamil- 
ton, 59  N.  Y'.  S.  521.  Under  the  circumstances  of  this  case  the 
statute  of  limitations  did  not  begin  to  run  until  the  plaintiff  had 
knowledge  of  the  facts,  which  was  but.  seven  and  one-half  years 
prior  to  the  commencement  of  the  action.  Gould  v.  Emerson, 
160  Mass.  438 ;  Gilmore  v.  Ham,  142  N.»  Y.  i ;  Humphrey  v.  Car- 
penter, 39  Minn.  115;  Todd  v.  Adm.,  30  N.  J.  Eq.  254;  Lewey  v. 
Fricke  Co.,  45  Am.  St.  684. 

R,  B.  T^ipp,  for  respondents. 

Plaintiffs'  right  of  action,  if  any  existed,  was  barred  in  ten  if 
not  in  six  years  from  the  time  it  accrued.  §§  4850,  4856,  Comp, 
Laws;  Chipman  v.  Morril,  20  Cal.  137;  Rittenhouse  v.  Lurring, 
t  \y.  &  S.  199;  Fink  v.  Mahaffy.  8  Watts  384:  Johnson  v.  Belden, 
49  la,  301  ;  Junker  v.  Rush,  26  N.  E.  499;  Thompson  v.  Cheesman, 
48  Pac.  477;  Arbogast  v.  Hays,  98  Ind.  26;  Kreider  v.  Isenbrice, 
23  N.  E.  786;  Zweigle  v.  Hohmann,  27  N.  Y.  Supp.  11 1 ;  Zulling 
V.  Henurli,  853  N.  E.  447;  Fairs  v.  Cockrill,  88  Tex.  428;  Himts 
v.  Hoyne,  84  N.  W.  773;  Lord  v.  Morris,  18  Cal.  482;  McCarthy 
v.  White,  21  Cal.  495:  Grattan  v.  Wiggins,  23  Cal.  16;  Caster  v. 
Brown,  Id.  143;  Day  v.  Baldwin,  34  la.  380;  Partridge  v.  Mitchell, 
3  Edwards.  (Ch.)  180;  Scott  v.  Sloan,  23  S.  W.  42;  McClaugherty 
v.  Croft,  27  S.  E.  246. 

The  judgment  should  be  affirmed  for  the  reason  that  no  right 
of  subrogation  exists  in  such  a  case  as  this,  under  the  laws  of  this 
state.  §  4339,  Comp.  Laws;  Kalschener  v.  Upton,  6  Dak.  456; 
Uanta  v.  Garno,  i  Sundf.  Ch.  383;  Sandford  v.  McLean,  23  Am. 
Dec.  773:  Kehler  v.  Hughes,  148  N.  Y.  507;  Guy  v.  DuUprey, 
16  Cal.  195,  76  Am.  D.  518;  Brown  v.  Rouse,  125  Cal.  642;  Aetna 
Life  Insurance  Co.  v.  Town,   124  U.  S.   534;  Desot  v.  Ross,  95 
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Mich.  8i ;  Watson  v.  Wilcox,  39  Wis.  643 ;  Bums  v.  Lindsay, 
7  S.  W.  473;  Kleiman  v.  Gieselman,  21  S.  W.  796;  Campbell  v. 
Foster  A.  Ass.,  30  Atl.  222 ;  Wilson  v.  Wilson,  57  Pac.  708 ;  Mar- 
tin V.  Martin,  45  N.  E.  1007;  Wentworth  v.  Tubbs,  55  N.  W,  543; 
Seieroe  v.  Homan,  70  N.  W.  244;  Good  v.  Goldon,  19  So.  100; 
Mercantile  Co.  v.  Hart,  76  Fed.  673;  Heinchman  v.  Morris,  2 
S.  E.  863;  Mclrney  v.  Reed,  23  la.  410;  Wallace's  Estate,  59 
Pa.  81,  401. 

Fuller,  P.  J.  The  facts  necessary  to  a  complete  understand- 
ing all  that  is  presented  by  this  appeal  from  a  judgment  dismissing 
the  complaint  in  an  action  to  reinstate  and  foreclose  a  mortgage 
are  chronologically  stated  in  Parrish  v.  Mahany,  10  S.  D.  276,  7i 
X.  W.  97,  66  Am.  St.  Rep.  733,  and  again  on  rehearing,  12  S.  D.  278, 
81  N.  W.  295,  76  Am.  St.  Rep.  604,  and  the  only  essential  question 
of  law  is  whether  appellants  are  entitled  to  invoke  the  doctrine  of 
subrogation.  On  or  about  August  i,  1885,  Butler  C.  Cunningham, 
who  then  owned  the  premises  described  in  the  complaint,  sold,  and 
by  warranty  deed  conveyed,  the  same  to  the  respondent,  Anna 
Wright,  subject  to  certain  delinquent  taxes  and  a  valid  mortgage, 
given  on  the  13th  day  of  July,  1881,  to  secure  the  payment  of  a  prom-  • 
issory  note  of  even  date  for  $300,  executed  by  William  C.  Reeves 
to  James  Snyder.  According  to  the  decisions  above  mentioned,  this 
deed,  though  subsequently  withdrawn  from  the  office  of  the  regis- 
ter of  deeds  without  the  knowledge  or  consent  of  the  owner,  was,  in 
legal  effect,  duly  recorded  on  the  14th  day  of  April,  1887.  Not- 
withstanding his  former  complete  alienation  of  the  premises,  Cun- 
ningham executed  and  delivered  another  warranty  deed  on  the 
2d  day  of  April,  1887,' which  purports  to  convey  the  same  property, 
for  a  valuable  consideration,  to  the  defendant  Amos  E.  ^lahany,  who 
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IS  claiming  nothing,  and  has  not  appeared  in  this  action.  Thereupon 
this  conveyance  was  duly  recorded,  and,  on  the  15th  day  of  April, 
1887,  Mahany  executed  and  delivered  to  the  appellants  Sir  Freder- 
ick Richard  Pollock  and  Albert  Pell,  trustees,  a  mortgage  on  the 
premises,  to  secure  a  loan  of  $i,ooo,  made  without  actual  notice  of 
the  Anna  Wright  deed,  and  this  mortgage,  which  was  afterwards 

,  assigned  to  appellants  Parrish  and  Potter,  was  duly  recorded  on  the 
19th  day  of  April,  1887.  For  the  purpose  of  securing  a  first  lien, 
and  in  the  honest  belief  that  the  Snyder  mortgage,  interest,  and 
taxes  constituted  the  only  existing  incumbrances,  appellants  caused 
the  entire  amount,  aggregating  $420.36,  t9  be  paid,  and  the  record 
thereof  satisfied,  on  the  19th  day  of  April,  1887,  and  such  amount 
was  deducted  from  the  loan  of  Mahany.  By  ccxisulting  the  decisions 
above  cited,  it  will  be  noticed  that  on  account  of  the  deed  executed 
by  Cunningham  to  Wright  long  prior  to  his  conveyance  to  Mahany, 
and  the  recording  of  this  deed  to  Wright  before  the  execution  of 
appellants'  mortgage,  it  was  held,  in  a  foreclosure  action,  that  ap- 
pellants' mortgage  constituted  no  lien.  Mrs.  S.  A.  Flannagan  is 
made  a  party  to  this  suit  for  the  reason  that  she  holds  a  mortgage 
on  the  property,  executed  by  respondent  Wright,  on  the  nth  day 

•  of  September,  1894,  to  secure  a  promissory  note  for  $1,000,  due 
six  months  after  date,  no  part  of  which  has  been  paid.  Computed 
from  the  date  of  the  Snyder  mortgage,  more  than  10  years  having 
elapsed  prior  to  the  commencement  of  this  suit,  it  is  contended  by 
counsel  for  respondent  that  the  right  of  subrogation,  if  it  ever  exist- 
ed, is  barred  by  the  statute  of  limitations.  Section  4833  of  the  Com- 
piled Laws  provides  that:  "Civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  Code,  after  the  cause  of  action 
shall  have  accrued,  except  where  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute."    And  subdivision  6  of  Section  4850  is 
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as  follows :  "An  action  for  relief  on  the  ground  of  fraud,  in  cases 
which  heretofore  were  solely  cognizable  by  the  court  of  chancery, 
the  cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery,  by  the  aggrieved  party,  of  the  facts  constituting 
the  fraud."  Our  statute  of  limitatidtis  applies  to  suits  in  equity  as 
well  as  actions  at  law  and  with  the  exception  of  actions  for  re- 
lief on  the  ground  of  fraud,  the  statute  is  not  postponed  beyond  the 
time  specified  in  the  various  sections  relating  to  the  time  for  the 
commencement  of  actions.  While  actions  for  relief  on  the  ground 
of  fraud  do  not  accrue  until  the  facts  constituting  such  fraud  are 
discovered  by  the  aggrieved  party,  mistakes  are  not  covered  by  the 
exception,  and,  as  no  fraud  is  alleged,  it  is  evident  that  appellant's 
cause  of  action,  if  they  ever  had  one,  accrued  on  the  19th  day  of 
April,  1887,  when  they  paid  off  the  Snyder  mortgage.  The  statute, 
limiting  to  a  definite  period  the  time  within  which  actions  for  spec- 
ial purposes  must  be  commenced,  further  provides  that,  "An  action 
for  relief  not  hereinbefore  provided  for  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued."  And  this 
provision  (section  4856)  is  the  only  one  under  which  appellants 
could  ever  have  claimed  the  right  to  litigate  the  questions  presented 
by  their  complaint.  Clearly,  if  appellants  ever  possessed  the  right 
of  subrogation,  the  statute  began  to  run  against  such  right  when 
the  payment  upon  which  they  rely  was  made,  and,  more  than  10 
years  having  elapsed,  their  claim  is  barred  by  the  statute  of  limita- 
tions. The  legislature,  not  having  deferred  the  operation  of  the  stat- 
ute until  the  mistake  is  discovered,  as  in  cases  of  fraud,  the  courts 
have  no  power  to  thus  extend  the  time  within  which  an  action  may 
be  brought;  and,  as  respondents  are  the  only  persons  in  favor  of 
whom  such  statute  has  run,  they  may  take  advantage  of  its  provis- 
ions.   Bank  v.  Kissane,  (C.  C.)  32  Fed.  429 ;    Humphrey  v.  Carpen- 
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ter,  39  Minn.  115,  39  N  .W.  67;  Gilmore  v.  Ham,  142  N.  Y.  i,  36 
N.  E.  826,  40  Am.  St.  Rep.  554 ;  Filler  v.  Railroad  Co.,  52  Cal.  42 ; 
Zuelling  V.  Hemerlie,  60  Ohio  St.  27,  53  N.  E.  447,  71  Am.  St. 
Rep.  707 ;    Scott  v.  Nichols,  61  Am.  Dec.  503. 

While  the  foregoing  point  is  conclusive,  we  will  briefly  notice 
another,  which  goes  directly  to  the  groundwork  of  the  action.  Be- 
fore appellants  could  in  any  event  succeed  to  the  rights  of  the  former 
lienholders,  it  would  be  incumbent  upon  them  to  plead  and  prove 
that  they  paid  a  debt  for  which  they  were  then  at  least  secondarily 
Hable ;  and  such  is  not  this  case  in  any  particular.  Bouvier,  in  de- 
fining the  word  '^subrogation,"  observes  that  "a  principle  which  lies 
at  the  bottom  of  the  doctrine  is  that  the  person  seeking  it  must  have 
paid  the  debt  under  grave  necessity  to  save  himself  a  loss.  The 
right  is  never  accorded  to  a  volunteer."  To  gratify  a  desire  to  make 
a  loan  for  profit  and  more  eflfectually  seem  c  such  obligation,  appel- 
lants chose,  without  the  slightest  compulsion,  to  pay  the  debt  of  an- 
other at  a  time  wheji  they  had  no  interest  at  hazard.  Clearly,  ap- 
pellants were  under  no  obligation  to  loan,  nor  was  Mahany  author- 
ized to  borrow,  money  with  which  to  pay  the  Snyder  mortgage  as- 
&umed  by  Anna  W'right,  and  neither  of  such  intermeddlers,  at  the 
time,  intended  to  invoke  the  doctrine  of  subrogation  or  call  upon 
these  respondents  for  reimbursement.  Chief  Justice  Ryan,  in  Wat- 
son v.  Wilcox,  39  Wis.  643,  20  Am.  Rep.  63,  says :  **One,  who  hav- 
ing no  interest  to  protect,  voluntarily  loans  money  to  a  mortgagor 
for  the  purpose  of  satisfying  and  canceling  the  mortgage,  taking^ 
a  new  mortgage  for  his  own  security,  cannot  have  the  former  mort- 
gage revived,  and  himselt  be  subrogated  to  the  rights  of  the  mort- 
gagee therein.  *  *  *  We  know  of  no  case  that  has  ever  carried 
the  doctrine  of  subrogation  so  far  as  to  hold  that  a  mere  loan  of 
of  money,  for  the  purpose  of  enabling  the  borrower  to  pay  a  debt. 
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entitled  the  leaner  to  be  subrogated  to  the  rights  of  the  creditor 
whose  debt  was  thus  paid."  Being  entire  strangers  to  all  previ- 
ous transactions  affecting  existing  obligations,  for  which  they  were 
in  no  manner  liable,  their  voluntary  interference  was  not  of  a  char- 
acter to  invoke  the  doctrine  of  subrogation.  In  Aetna  Life  Ins. 
Co.  V.  Town  of  Middleport,  124  U.  S.  534,  8  Sup.  Ct.  625,  31  L. 
Ed.  537,  Mr.  Justice  Miller,  after  defining  the  term  "subrogation," 
thus  states  the  doctrine  of  its  application.  "It  takes- place  for  the  bene- 
fit of  a  person  who.  being  himself  a  creditor,  pays  another  creditor 
whose  debt  is  preferred  to  his  by  reason  of  privileges  or  mortgages, 
being  obliged  to  make  the  payment,  either  as  standing  in  the  sit- 
uation of  a  surety,  or  that  he  may  remove  a  prior  incumbrance  from 
the  property  on  which  he  relies  to  secure  his  payment.  Subrogation, 
as  a  matter  of  right,  independently  of  agreement,  takes  place  only 
for  the  benefit  of  insurers,  or  of  one  who  being  himself  a  creditor 
has  satisfied  the  lien  of  a  prior  creditor,  or  for  the  benefit  of  a 
purchaser  who  has  extinguished  an  incumbrance  upon  the  estate 
which  he  has  purchased,  or  of  a  co-obligor  or  surety  who  has  paid 
the  debt  which  ought,  in  whole  or  in  part,  to  have  been  met  by  an- 
other. The  doctrine  of  subrogation  is  not  applied  for  the  mere 
stranger  or  volunteer,  who  has  paid  the  debt  of  another,  without 
any  assignment  or  agreement  for  subrogation,  without  being  under 
any  legal  obligation  to  make  the  payment,  and  without  being  com- 
pelled to  do  so  for  the  preservation  of  any  rights  or  property  of  his 
own.''  In  Sanford  v.  McLean,  3  Paige,  122,  23  Am.  Dec.  776,  Chan- 
cellor Walw^orth  thus  makes  a  clear-cut  statement  of  the  controll- 
ing principle:  "It  is  only  in  cases  where  the  person  advancing 
money  to  pay  the  debt  of  a  third  party  stands  in  the  situation  of  a 
surety,  or  is  compelled  to  pay  it  to  protect  his  own  rights,  that  a 
court  of  equity  substitutes  him  in  the  place  of  the  creditor,  as  a  mat- 
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ter  of  course,  without  any  agreement  to  that  effect.  In  other  cases 
the  demand  of  a  creditor,  which  is  paid  with  the  money  of  a  third 
person,  and  without  any  agreement  that  the  security  shall  be  as- 
signed or  kept  on  foot  for  the  benefit  of  such  third  person,  is  abso- 
lutely extinguished."  Evidently,  then,  appellants  are  in  no  posi- 
tion to  claim  the  right  of  substitution,  as  adopted  and  applied  by  the 
courts,  and  no  cases  can  be  found  where  subrogation  has  been 
granted  to  a  mere  .volunteer.  From  such,  the  courts  have  uniformly 
and  unyieldingly  withheld  relief.  iShinn  v.  Budd,  14  N.  J.  Eq. 
234;  Hays  V.  Ward,  4  Johns.  Ch.  130,  8  Am.  Dec.  554;  Kleimann 
V.  Geiselmann,  45  Mo.  App.  497;  Railroad  Co.  v.  Dow,  120  U. 
S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595 ;  Hoover  v.  Epler,  52  Pa.  522. 

Viewed  in  the  light  of  the  principles  announced,  and  fortified 
by  all  the  authorities,  we  see  nothing  in  this  case  within  the  reach 
of  equity,  and  the  judgment  appealed  from  is  affirmed. 

Haney,  J.  I  concur  only  in  the  views  expressed  by  the  presid- 
ing judge  concerning  the  statute  of  limitations. 

Corson,  J.,  dissents. 


Sands  v.  Cruikshank  et  aL 

The  rule  that  granting  a  new  trial  for  insufficiency  of  evidence  will 
be  reversed  only  where  there  has  been  a  manifest  abuse  of  discretion 
will  not  obtain  where  the  application  is  heard  by  a  judge  who  did  not 
presided  at  the  trial. 

The  findings  of  a  trial  court  on  disputed  questions  of  fact  are  pre- 
sumptively right,  and  must  stand  unless  the  evidence  clearly  prepon- 
derates against  them. 

Where,  in  a  suit  to  determine  adverse  claims  to  mining  grounds,  de- 
fendant's location  rested  on  an  alleged  lode  location  prior  to  plain- 
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tiff's  the  burden  was  on  defendant  to  establish  the'  fact  of  an  actual 
discovery  prior  to  the  initiation  of  the  plaintiff's  location. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Lawrence  county.  Hom.  Joseph.  B. 
Moore,  Judge. 

Action  by  Martin  Sands  against  Alexander  Cruikshank  and 
another.  From  an  order  granting  defendants  a  new  trial,  plaintiff 
appeals.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Frank  McLaughlin,  Wm.  R.  Steele,  and  /.  W,  Goodner,  for  ap- 
pellant. 

The  court  above  will  not  ordinarily  review  the  action  of  the 
court  below  in  granting  or  refusing  a  new  trial  upon  the  alleged 
insufficiency  of  the  evidence  to  sustain  the  verdict  of  the  jury  or  the 
findings  of  the  court,  unless  there  has  been  an  abuse  of  discretion, 
the  reason  uniformly  given  by  appellate  courts  for  this  rule  is 
that  the  court  below  having  had  the  opportunity  to  hear  the  testimony 
of  the  witnesses,  to  observe  their  demeanor  upon  the  stand,  their  ev- 
ident partiality  or  impartiality,  and  all  the  other  advantages  of  see- 
ing and  hearing  the  witnessess,  has  had  better  opportunities  for 
weighing  and  determining  the  weight  and  credibility  which  should 
be  given  to  the  testimcMiy  of  the  witnesses  than  it  is  possible  for 
the  appellate  court  to  have,  where  the  witnesses  are  not  before  it 
for  observation,  but  only  the  printed  record  of  their  testimony; 
but  this  rule  can  have  no  application  to  this  case,  where  the  judge 
who  set  aside  the  findings  of  fact,  conclusions  of  law,  and  judg- 
ment of  his  predecessor,  had  no  other  or  better  opportunity  to 
deal  with  the  question  than  has  the  appellate  court.  When  the 
reason  of  a  rule  ceases,  so  should  the  rule  itself.  Comp.  Laws, 
section  4697.     Trotter  et  al  v.   M.  R.  F.  Life  Assn.  et  al.,  9  S. 
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D.  600;  Troy  Mining  Co.  v.  White,   10  S.  D.  482;  Braithwaite 
V.  Aikin,  49  N.  W.  421. 

Moody,  Kellar  &  Moody  and  Horner  df  Steivart,  for  respond- 
ents. 

Haney,  J.  This  is  an  action  to  determine  adverse  claims  to 
certain  mining  ground  in  Lawrence  county.  It  was  tried  before 
Hon.  A.  J.  Plowman  without  a  jury.  His  decision  was  in  favor 
of  the  plaintiff,  and  judgment  was  rendered  accordingly.  Sub- 
sequently defendants'  application  for  a  new  trial  was  heard  and 
granted  by  Hon.  Joseph  B.  Moore,  who  in  the  meantime  had  suc- 
ceeded Judge  Plowman  as  judge  within  and  for  the  Eighth  cir- 
cuit. The  grounds  of  the  application  designated  in  the  notice  of 
intention  are  insufficiency  of  the  evidence  to  justify  the  decision, 
and  errors  in  law  occurring  at  the  trial.  Plaintiff  appealed  from 
the  order  granting  a  new  trial. 

Defendants*  title  to  the  ground  in  dispute  rests  upon  an  alleged 
lode  location  initiated  January  i,  1886.  The  plaintiff's  title  de- 
pends upon  an  alleged  lode  location  initiated  September  29,  1891. 
As  we  read  the  record  and  understand  the  arguments  of  counsel, 
the  only  real  controversy  in  this  court  relates  to  the  sufficiency  of 
the  evidence  to  establish  an  actual  discovery  by  defendants  prior 
to  the  location  of  the  plaintiff's  claim.  Assuming  that  defendants 
proved  performance  of  the  other  acts  necessary  to  the  acquisition 
and  continuance  of  their  title,  and  that  the  plaintiff  proved  perform- 
ance of  all  the  acts  required  to  make  and  maintain  a  valid  location  on 
his  part,  if  the  defendants  made  a  discovery,  within  the  meaning  of 
the  statute,  the  ground  in  controversy  was  not  unappropriated  lands 
of  the  government  when  the  plaintiff's  claim  was  initiated,  and  his 
location  was  void,     i  Lindl.  Mines,  §  337.    If.  on  the  other  hand, 
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the  defendants  failed  to  prove  an  actual  discovery  prior  to  the  in- 
tervening of  the  plaintiff's,  rights,  they  cannot  complain  of  the  judg- 
ment rendered  by  the  trial  court.  '*A  location  can  rest  only  upon  an 
actual  discovery  of  the  vein  or  lode.  Such  discovery  must  precede 
the  location,  or  be  in  advance  of  intervening  rights."  Lindl.  Mines, 
§  335-  Upon  this  branch  of  the  case  the  trial  judge  found  as  follows : 
"That  on  the  first  day  of  January,  A.  D.  i886,  Alexander  Cruick- 
shank,  one  of  the  defendants,  and  one  J.  C.  Shurts,  made  a  pretended 
location  of  a  mining  location  called  the  Stewart  lode  or  mining  claim. 
That  said  location  was  attempted  to  be  made  by  posting  a  notice 
at  or  near  some  work  that  had  been  done  and  performed  some  year3 
prior  thereto  upon  a  mining  location  known  as  and  called  the  Lily 
lode  or  mining  claim ;  but  at  the  time  of  the  pretended  location  of 
said  Stewart  lode  or  mining  claim,  the  said  pretended  locators  there- 
of made  no  discovery  of  any  vein,  lode,  or  ledge  of  rock  in  place  bear- 
ing valuable  mineral,  iior  did  they  at  any  time  make  such  discovery 
prior  to  the  location  of  the  Big  Foot  lode  by  Martin  Sands  and  Greg- 
ory Cruikshank  on  the  29th  day  of  September,  1891.'*  When  the 
application  has  been  heard  by  the  judge  before  whom  the  action  was 
tried  an  order  granting  a  new  trial  on  the  ground  of  insufficiency  of 
evidence  will  be  reversed  only  where  there  has  been  manifest  abuse 
of  discretion.  Thomas  v.  Fullerton,  13  S.  D.  199,  83  N.  W.  45; 
Morrow  v.  Letcher,  10  S.  D,  33,  71  N.  W.  139 ;  Distad  v.  Shank- 
lin,  II  S.  D.  I,  75  N.  W.  205 ;  Grant  v.  Grant,  6  S.  D.  147,  60  N.  W. 
743;  Alt  V.  Railway  Co.,  5  S.  D.  20,  57  N.  W.  1126;  Hodges  v. 
Bierlein,  4  S.  D.  258,  56  N.  W.  811.  The  reason  of  this  rule  is 
that  one  who  has  observed  the  appearance  and  demeanor  of  witness- 
es is  in  a  better  position  to  intelligently  weigh  oral  evidence  than 
one  who  merely  reads  an  abstract  of  it  as  preserved  in  a  bill  of  ex- 
ceptions. Where  the  reason  is  the  same,  the  rule  should  be  the  same, 
Vol.  16,  S.  D.— 10 


Digitized  by  VjOOQ IC 


1 


146  Sands  v.  Cruikshank  et  ah 


Opiniuti  of  the  Court— Haney,  J.  [16  S.  D. 

but,  when  the  reason  of  a  rule  ceases,  so  should  the  rule  itself. 
Comp.  Laws,  §§  4697,  4698,  In  this  case  the  judge  who  granted  de- 
fendants application  did  not  preside  at  the  trial.  To  him  "The  rec- 
ord wis  as  cold  and  lifeless  as  it  is  to  us."  Brithwaite  v.  Aiken,  2 
N.  D.  57,  49  N.  W.  419.  He  cannot  be  presumed  to  have  viewed 
the  record  from  any  better  position  than  that  occupied  by  the  judges 
of  this  court.  His  decision  should  be  given  no  greater  force  or  ef- 
fect than  the  opinion  of  an  appellate  judge.  Should  one  member 
of  this  court  conclude  from  an  examination  of  the  record  on  any  ap- 
peal, that  the  evidence  was  insufficient  to  sustain  the  verdict  or  de- 
cision, his  opinion  would  be  entitled  to  respectful  consideration, 
but  it  would  not  preclude  other  members  of  the  court  from  reach- 
ing and  announcing  a  different  conclusion.  So,  we  think,  should 
the  ruling  of  Judge  Moore  be  regarded,  under  the  peculiar  circum- 
Sitances  of  this  case.  The  findings  of  a  trial  court  on  disputed  ques- 
tions of  fact  are  always  presumptively  right,  and  though,  under  our 
statute,  not  as  controlling  upon  this  court  as  the  verdict  of  a  jury, 
must  stand  unless  the  evidence  clearly  preponderates  against  them. 
Fielderman  v.  Trumbower,  7  S.  D.  408,  64  N.  W.  189;  Randall  v. 
Burk  Tp.,  4  S.  D.  337,  57  N.  W.  4;  Reid  v.  Kellogg,  8  S.  D.  596, 
67  N.  W.  687;  Webster  v.  White,  8  S.  D.  479,  66  N.  W.  1145; 
McKenna  v.  Whittaker,  9  S.  D.  442,  69  N.  W.  587 ;  Hulst  v.  Asso- 
ciation, 9  S.  D.  144,  68  N.  W.  200;  Grewing  v.  Machine  Co.,  12 
S.  D.  127,  80  N.  W.  176.  Notwithstanding  it  may  be  true  that  in 
the  foregoing  cases  the  evidence  was  reviewed  in  this  court  after  the 
judge  who  persided  below  had  refused  a  new  trial,  we  think  that 
substantially  the  same  force  should  be  given  the  findings  of  fact  in 
this  case.  It  is  disclosed  by  the  record  that  the  trial  began  April 
17,  1897,  and  that  the  decision  was  not  filed  until  December  11, 
1897.     Hence  there  was  ample  opportunity  for  the  most  deliberate 
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and  thoughtful  consideration  of  the  evidence  on  the  part  of  the  trial 
judge,  and  no  reason  whatever  appears  for  assuming  that  he  would 
have  granted  a  new  trial  on  the  ground  that  the  evidence  was  in- 
sufficient to  sustain  his  decision.  Therefpre  we  conclude  that  the 
finding  heretofore, set  out  should  be  sustained  unless  there  is  a  clear 
preponderance  of  the  evidence  against  it.  The  burden  was  on  the 
defendants  to  establish  the  fact  of  an  actual  discovery  prior  to  the 
initiation  of  the  plaintiff's  location.  All  the  testimony  touching  this 
issue  was  oral.  It  was  conflicting.  The  direct  testimony  of  the  de- 
fendant, who  claimed  to  have  found  rock  in  place  containing  min- 
eral, was  in  itself,  as  it  appears  in  the  record,  indefinite  and  unsatis- 
factory. Its  weight  may  have  been  seriously  impaired  by  reason  of 
the  witness'  admission  on  cross-examination  that  he  had  sworn  to 
material  statements  in  another  proceeding  which  were  directly  in- 
consistent with  his  testimony  upon  the  trial  of  this  action.  Indeed, 
the  finding  of  the  court  upon  this  issuie  as  to  the  discovery  must, 
we  think,  have  been  controlled  by  its  decision  as  to  the  credibility  of 
the  witnesses — especially  those  testifying  on  behalf  of  the  defend- 
ants. Thus  the  case  is  peculiarly  within  the  reason  of  the  universal 
rule  that  the  credibility  of  witnesses  is  a  question  for  the  trial 
judge  or  jury.  If,  however,  we  were  to  assume  that  all  of  the  de- 
fendants' witnesses  were  entitled  to  entire  credit  for  truthfulness, 
we  could  not  say  in  view  of  the  inferences  which  might  be  fairly 
drawn  from  all  the  evidence,  that  there  is  a  clear  preponderance 
against  the  finding.  No  useful  purpose  would  be  served  by  an  ex- 
tended statement  of  the  evidence  bearing  upon  this  issue  of  fact. 
It  has  received  careful  consideration.  After  a  thorough  examination 
of  the  entire  record,  we  think  the  decision  and  judgment  of  the  trial 
court  should  not  have  been  disturbed. 

The  order  granting  a  new  trial  is  reversed. 
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State  v.  Bradley. 

1.  .  Under  laws  1897,  Chap.  72,  §  11,  making  it  unlawful  to  sell,  furnish, 

or  give  away  intoxicating  liquors  to  a  minor,  an  indictment  alleging 
an  unlawful  selling  and  giving  away  of  intoxicants  to  a  minor  charges 
a  single  offense. 

2.  Under  laws  1897,  Chap.  72,  §  11,  making  the  fact  of  selling  intoxicants 
to  a  minor  prima  facie  evidence  of  an  intent  to  violate  the  law,  an 
accused  indicted  for  such  selling  may  show  that  he  acted  in  good 
faith,  without  criminal  intent,  and  was  innocently  ignorant  of  the 
purchaser's  minority. 

(Opinion  filed  October,  2,  1901.) 

Error  to  circuit  court,  Davison  county.  Hon.  Frank  B.  Smith, 
Judge. 

Joseph  P.  Bradley  was  convicted  of  unlawfully  selling  intoxi- 
cating liquors  to  a  minor,  and  he  brings  error.    Reversed. 

T.  /.  Spangler  and  A.  B.  Kittredge,  for  plaintiff  in  error. 

John  L,  Pyle,  Attorney  General,  for  the  state. 

Fuller,  P.  J.  As  a  point  requiring  the  reversal  of  a  judg- 
ment forfeiting  the  license  of  plaintiff  in  error  to  sell  intoxicating 
liquors  and  imposing  a  fine  of  $ioo  it  is  claimed  by  his  counsel  that 
more  than  one  offense  is  charged  in  the^  following  information : 
"That  Joseph  P.  Bradley,  late  of  the  county  aforesaid,  yeoman,  on 
the  7th  day  of  March,  in  the  year  of  our  Lord  1900,  at  the  city  of 
Mitchell,  in  the  county  of  Davison,  and  State  of  South  Dakota,  then 
and  there  did  unlawfully  sell,  furnish,  and  give  away  spirituous, 
malt,  brewed,  fermented,  and  vinous  liquors  to  one  William  Hannett, 
he^  the  said  William  Hannett,  being  then  and  there  a  male  person 
under  the  age  of  twenty-one  years."  Section  ii.  Chap.  72,  Laws 
1897,  provides  that :    "It  shall  not  be  lawful  for  any  person  to  sell. 
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furnish  or  give  away  any  spirituous,  malt,  brewed,  fermented  or 
vinous  liquors  to  any  minor.  *  *  *  The  fact  of  selling,  giving 
or  furnishing  any  liquor  in  any  place  where  intoxicating  liquors  are 
sold  or  kept  for  sale  to  any  minor,  *  *  *  shall  be  prima  facie 
evidence  of  an  intent  on  the  part  of  the  person  so  selling,  giving  or 
furnishing  said  liquor  to  violate  the  law."  As  the  willful  act  of 
supplying  a  minor  with  intoxicating  liquor  violates  the  statute,  and 
subjects  the  offender  to  a  single  penalty,  regardless  of  the  precise 
nature  of  the  transaction,  an  information  reciting  in  substance  that 
at  a  specified  time  and  place  the  accused  sold,  furnished,  and  gave 
such  liquor  to  a  person  named,  who  was  then  and  there  under  the 
age  of  21  years,  charges  but  one  offense,  and  proof  of  either  of 
such  prohibited  acts  is  entirely  sufficient.  It  appears  to  be  well  settled 
that,  when  several  acts  governed  by  the  same  penalty,  and  similar 
in  effect,  are  forbidden  disjunctively  in  a  penal  statute,  the  pleader 
may  generally  charge  them  all  conjunctively  in  a  single  count.  In 
State  V.  Schweiter,  27  Kan.  499,  it  was  so  held  in  construing  a  stat- 
ute like  this,  and  the  court  say:  "Where  the  statute  makes  either 
of  two  or  more  distinct  acts  connected  with  the  same  general  offense, 
and  subject  to  the  same  measure  and  kind  of  punishment,  indictable 
separately  and  as  distinct  crimes,  when  each  shall  have  been  commit- 
ted by  different  persons  and  at  different  times,  they  may,  when  com- 
mitted by  the  same  person,  and  at  the  same  time,  be  coupled  in  one 
count,  as  constituting  all  together  one  offense  only.  In  such  cases 
the  offender  may  be  informed  against  as  for  one  combined  act  in  vio- 
lation of  the  statute,  and  proof  of  either  of  the  acts  mentioned  in 
the  statute  and  set  forth  in  the  information  will  sustain  a  conviction." 
Mr.  Black  thus  states  the  prevailing  doctrine :  "It  is  a  general  rule 
that,  where  several  cognate  acts  are  forbidden  in  the  statute  dis- 
junctively, the  complaint  or  indictment  may  ordinarily  charge  them 
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all  conjunctively  in  a  single  count,  if  the  reference  is  to  one  transac- 
tion, for  which  a  single  penalty^  is  incurred.  In  accordance  with  this 
rule  it  is  held  that,  if  the  statute  makes  it  an  offense  for  any  one  to 
*sell  or  give  away'  intoxicating  liquors,  the  indictment  may  charge 
that  the  defendant  *did  sell  and  give  away,'  such  liquors,  without  be- 
ing open  to  the  charge  of  duplicity."  Black,  Intox,  Liq.  441.  As  the 
doing  of  either  one  or  all  of  the  forbidden  acts  in  the  manner  speci- 
fied in  the  information  constitutes  a  single  offense,  the  grava- 
men of  which  is  the  disposition  of  intoxicants  to  a  minor,  they  may  be 
charged  conjunctively,  and  the  following  authorities  so  hold:  Com. 
V.  Miller,  107  Pa.  276;  Com.  v.  Dolan,  121  Mass,  374;  State  v. 
Pittman,  76  Mo.  56 ;  Boldt  v.  State,  72  Wis.  7,  38  N.  W.  177 ;  State 
V.  Brown,  36  Vt.  560;  State  v.  Ball,  27  Neb.  601,  43  N.  W.  398; 
U.  S.  V.  Hull  (D.  C.)  14  Fed.  324;  Com.  v.  Nichols,  10  Allen,  199; 
Com.  v.  Eaton,  15  Pick.  273;  State  v.  Nolan,  15  R.  I.  529,  10  Atl. 
481.  Consonant  with  the  view  that  the  accused  stood  charged  by  the 
statute  with  full  knowledge  that  the  person  procuring  the  liquor  was 
a  minor,  and  that  good  faith  and  honest  intent  was  no  defense,  the 
trial  court  excluded  all  testimony  of  that  character,  and  instructed 
the  jury  as  follows :  *'I  say  to  you,  gentlemen  that  the  question  of 
the  intent  of  this  defendant  to  violate  the  law,  the  questipn  of  his  good 
faith  or  bad  faith,  the  question  of  whether  he  believed  William  Han- 
nett  to  be  21  years  old  or  not,  has  nothing  to  do  with  this  case.  He 
is  bound  to  know  whether  he  was  21  years  old  or  not,  and  whether 
he  acted  in  good  faith  or  bad  faith  is  not  for  you  to  determine.  The 
only  matters  for  you  to  determine  are  only  those  I  have  stated  to 
yju — whether  or  not,  within  the  time  and  county  I  have  stated,  he 
gave  away  or  sold  intoxicating  liquors  to  William  Hannett,  and 
whether  or  not  he  was  at  that  time  under  the  age  of  21  years."  In 
State  V.  Sasse,  6  S.  D.  212,  60  N.  W.  853,  55  Am.  St.  Rep.  834,  it 


Digitized  by  VjOOQ IC 


State  v.  Bradley.  151 

Oct.,  1901.J  Opinion  of  the  Court— Fuller,  P.  J. 

was  held,  in  construing  a  provision  of  what  is  known  as  fhe  "Pro- 
hibitory Liquor  Law,"  that,  as  absence  of  criminal  intent  was  no  ex- 
cuse, evidence  of  good  faith  was  inadmissible  for  the  reason  that  the 
legislature  had  purposely  imposed  upon  the  dealer  all  the  risk  and 
hazard  of  selling  to  a  minor ;  and  by  that  case  the  trial  court  appears 
to  have  been  governed.  The  controlling  distinction  between  the  two 
provisions  is  that  **the  fact  of  selling,  giving,  or  furnishing  any  liq- 
uor *  *  *  to  any  minor"  was  by  the  prohibitory  law  made 
conclusive  and  irrebuttable  proof  of  guilt,  while  in  the  enactment  now 
before  us  it  is  expressly  declared  that  such  proof  "shall  be  prima  facie 
evidence  of  an  intent  on  the  part  of  the  person  so  selling,  giving,  or 
furnishing  said  liquor  to  violate  the  law."  From  the  former  statute 
the  word  "knowingly"  and  all  expressions  of  similar  import,  were 
omitted,  so  that  ignorance  of  fact  did  not  excuse,  while  under  the 
present  law  proof  that  the  liquor  was  actually  sold,  given,  or  fur- 
nished to  a  minor  amounts  to  no  more  than  a  prima  facie  case,  which 
as  a  matter  of  course,  the  accused  had  a  right  to  rebut  and  overcome. 
Although  the  proposition  is  perhaps  too  plain  to  justify  the  citation 
of  supporting  authority,  the  precise  question  arose  in  Michigan  un- 
der a  statute  the  same  as  ours,  and  from  a  decision  of  that  court  we 
quote  as  follows :  "When  the  person  selling  has  knowledge  that  the 
person  purchasing  is  a  minor,  the  presumption  is  conclusive  that  he 
intended  to  violate  the  act.  It  is  evident,  however,  that  the  legisla- 
ture had  in  view  that  there  might  exist  facts  and  circumstances  at- 
tending a  sale  of  liquor  to  a  person  who  was  in  fact  a  minor  which 
would  show  that  the  seller  had  no  intent  of  violating  the  law.  A 
minor  who  is  just  approaching  his  majority  may  have  the  appear- 
ance of  persons  much  older  than  21  years,  and  if,  on  being  inquired 
of,  he  should  assert  that  he  was  of  full  age,  a  dealer  might  sell  him 
liquor  in  good  faith,  and  without  any  intention  of  violating  the  law. 
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The  plain  inference  from  the  language  of  this  section  of  the  statute 
is  that  there  must  be  an  intent  to  violate  the  law  in  order  to  convict, 
otherwise  it  would  be  idle  to  provide  that  selling  to  a  minor  in  a 
certain  place  should  be  deemed  prima  facie  evidence  of  an  intent  to 
violate  the  law.  If  a  sale  to  a  minor  in  a  saloon  or  elsewhere,  in  ig- 
norance of  his  being  a  minor,  and  under  such  facts  and  circumstances 
as  would  warrant  an  honest,  prudent,  and  cautious  man  to  believe 
that  he  was  an  adult,  constitute  an  offense  punishable  under  this 
statute,  then  the  last  clause  of  Section  13  (Pub.  Acts  1887,  No.  313) 
had  better  be  stricken  out  as  entirely  needless.  But  the  rules  of  con- 
struction require  us  to  give  effect  to  every  clause  of  a  statute  where 
it  can  be  done  without  destroying  the  sense  or  effect  of  the  law ;  and, 
giving  effect  to  this  clause,  the  people  made  a  prima  facie  case  when 
they  proved  that  the  lipuor  was  sold  to  Phillips  in  a  place  where  liq- 
uors were  kept  for  sale.  But  the  defendant  had  a  right  to  rebut 
and  overcome  this  prima  facie  case  by  showing  that  Phillips  was  in 
fact  21  years  of  age,  or  by  satisfying  the  jury,  if  he  could,  that  the 
size  and  appearance  of  the  boy,  coupled  with  his  statement  that  he 
was  over  21  years  of  age,  led  him  in  good  faith  to  believe  that  Phil- 
lips was  not  a  minor,  and  that  the  facts  and  circumstances  were  such 
as  would  warrant  the  jury  in  arriving  at  the  conclusion  that  the  de- 
fendant did  not  intend  to  violate  the  law."  People  v.  Welch,  39  N. 
\V.  747.  Whether  written  notice  by  the  wife  of  a  person  in  the  habit 
of  becoming  intoxicated  is  necessary  to  establish  her  right  to  dam- 
ages for  the  sale  to  him  of  intoxicating  liquors  was  the  only  question 
essential  to  the  decision  of  Sandige  v.  Widmann,  12  S.  D.  loi,  80 
X.  W.  164,  and  consequently  that  case  has  no  application  to  the 
question  now  before  us. 

The  remaining  assignments  of  error  discussed  in  the  brief  of 
counsel  for  the  accused  are  not  likely  to  again  arise,  and  therefore 
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require  no  special  attention.  The  legislature  having,  by  irresistible 
inference,  given  the  accused  the  right  to  show  that  he  acted  in  good 
faith,  without  criminal  intent,  and  was  innocently  ignorant  of  the  fact 
that  the  purchaser  was  under  the  age  of  21  years,  it  was  fatal  error 
to  exclude  his  rebutting  testimony,  and  give  the  prima  facie  case 
made  by  the  state  the  force  and  effect  of  an  incontestable  verjty.  The 
judgment  of  conviction  is  therefore  reversed,  and  a  new  trial  granted. 


^TATE  V.   bANFORR 

A  party  who  sells  liquor  to  another  in  the  belief  that  the  latter  is  an 
adult,  which  belief  Is  formed  after  an  investigation  and  inquiries, 
will  not  be  subject  to  a  prosecution  therefor,  though  the  buyer  Is  in 
fact  a  minor. 

(Opinion  filed  October,  2,  1901.) 

Error  to  circuit  court,  Davison  county.  Hon.  Frank  B.Smith, 
Judge. 

William  D.  Sanford  was  convicted  of  selling  liquor  to  a  minor, 
and  he  brings  error.    Reversed. 

T.  J.  Spangler,  for  plaintiff  in  error. 

John  L.  Pyle,  Attorney  General,  for  the  State. 

Fuller,  P.  J.  The  information  under  which  plaintiff  in  error 
was  tried  and  convicted  charges  that  "on  the  7th  day  of  March,  in 
the  year  of  our  Lord  1900,  at  the  city  of  Mitchell,  in  the  county  of 
Davison  and  State  of  South  Dakota,  then  and  there  did  unlawfully 
sell,  furnish  and  give  away  spirituous,  malt,  brewed,  fermented,  and 
vinous  liquors  to  one  William  Hannett,  being  then  and  there  a  male 
person  under  the  age  of  21  years."  At  the  proper  time  counsel  for 
the  accused  offered  to  prove  by  competent  witnesses  that,  "if  any 
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liquor  was  sold,  furnished,  or  given  away,  it  was  in  good  faith,  re- 
lying upon  the  alleged  minor's  statement  that  he  was  of  full  age  at 
the  time;  that  the  alleged  minor  was  considered  by  his  associates 
and  friends  as  an  adult  and  upon  investigation  and  inquiries  the 
plaintiff  in  error  believed  that  the  alleged  minor  was  of 
full  age  ;  that,  if  said  minor  was  not  of  full  age  at 
the  time  stated  in  the  information,  he  was  believed  by  him  to  be  of 
full  age ;  and  that  the  plaintiff  in  error  had  no  intention  whatever 
to  violate  the  law,  and  especially  no  intention  to  sell,  furnish  or  give 
away  any  intoxicating  liquors  to  the  alleged  minor,  as  stated  in  the 
information."  After  sustaining  an  objection  to  the  introduction  of 
such  testimony,  the  trial  court  instructed  the  jury  as  follows:  *1 
charge  you,  gentlemen,  that  the  good  faith  or  the  bad  faith  of  the 
defendant  has  nothing  to  do  with  this  case.  The  question  of  whether 
he  had  any  intention  of  violating  the  law  is  not  for  you  to  determine. 
The  question  of  whether  he  had  any  knowledge  or  belief  that  this  per- 
son was  over  the  age  of  21  has  nothing  to  do  with  the  case.  If  the 
young  man  was  in  fact  under  the  age  of  21  at  that  time,  the  defend- 
ant is  bound  to  know  it,  or  at  least  he  must  take  his  own  risks  and 
chances."  Precisely  the  same  questions  here  presented  were  decided 
m  State  v.  Bradley  (at  the  present  term)  15  S.  D.  — ,  87  N.  W.  590, 
and  ruled  by  that  case,  the  judgment  of  the  court  below  is  reversed, 
and  a  new  trial  granted. 


Johnson  v.  Plotner  et  aL 

An  agreement  on  payment  of  part  of  the  price,  to  convey-  realty  at  a  fu- 
ture date  on  the  vendee  executing  such  security  for  a  deferred  pay- 
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ment  as  may  at  tliat  time  be  agreed  on,  is  too  incomplete  to  author- 
ize a  decree  for  its  specific  performance. 

(Opinion  filed  October.  2,  1901.) 

Appeal  from  circuit  court,  Roberts  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  Jonas  Johnson  against  Thomas  M.  Plotner  and  an- 
other, to  enforce  the  specific  performance  of  a  contract  for  the  sale 
of  certain  realty. 

Thomas  L.  Bouck,  for  appellant. 

Where  part  of  the  purchase  price  is  paid  and  possession  taken 
and  improvements  made,  tlie  contract  is  not  within  the  statute  of 
frauds,  and  specific  performance  thereof  may  be  denied.  A  pur- 
chaser of  the  vendor  while  the  vendee  is  in  notorious  possession 
takes  subject  to  rights  of  the  vendee  and  is  charged  with  knowl- 
edge of  such  rights.  Morrison  v.  Trainor,  65  N.  W.  444 ;  Lipp  v. 
Hunt,  41  N.  W.  143 ;  Lipp  v.  Syndicate,  40  N.  W.  129;  Gergern  v. 
Richardett,  12  N.  W.  384;  Betts  v.  Letcher,  i  S.  D.  182;  May  v. 
Stardivant,  39  N.  W.  221 ;  §  3617,  Comp.  Laws;  Pom.  Spec.  Per. 
Cent.  126. 

Barrington  &  Lane  and  Howard  Babcock,  for  respondents. 

For  a  long  time  prior  to  the  agreement  for  sale  plaintiff  had 
been  in  possession  of  a  part  of  the  premises  in  controversy,  under 
a  parol  lease  and  his  building  was  partially  situated  upon  it.  After 
the  agreement  the  plaintiff  dug  a  cellar  upon  the  premises  and  moved 
his  building  over  upon  it.  This  and  the  fact  that  he  paid  ten  dollars 
upon  the  contract  was  not  a  sufficient  part  performance  to  take  the 
agreement  out  of  the  statute  of  frauds.  Story's  Eq.  Juris.,  sec. 
760;  Duff  V.  Hopkins,  33  Fed.  599;  Townsend  v.  Fenton,  21  N.  W. 
726;  Wheeler  v.  Reynolds,  66  N.  Y.  232;  Hollenbeck  v.  Prior, 
5  Daw.  298 ;  Recknogh  v.  Schmalz,  72  la.  63. 
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The  agreement  for  sale  was  too  indefinite  to  admit  of  specific 
performance.  Williams  v.  Stewart,  25  Minn.  516;  Schmeling  v. 
Kriesel,  45  Wis.  325 ;  Mayer  v.  McCreery,  1 19  N.  Y.  434 ;  Gates  v. 
Gamble,  53  Mich.  181 ;  HoUenbeck  v.  Prior,  5  t)ak.  298;  McGee  v. 
McManus,  70  Cal.  553 ;  Morrison  v.  Rossignol,  5  Cal.  65 ;  Hufif  v. 
Shepard,  58  Mo.  242;  Story  Eq.  Jur.,  sec.  764. 


''A 


CoRSON,  J.  This  is  an  action  by  the  plaintiflF  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  of  a  lot  in  the  tovm 
of  Wihnot.  Findings  and  judgment  rendered  in  favor  of  the  defend- 
ants, and  plaintiflF  appeals. 

It  appears  from  the  record  in  this  case  that  the  plaintiflF  was  in 
possession  of  the  lot  at  the  time  of  the  alleged  sale,  and  that  he  had 
a  building  on  a  portion  of  the  lot  at  the  time  of  the  contract.  After 
the  alleged  agreement  he  excavated  a  cellar  about  eight  feet  square 
and  six  feet  deep,  and  moved  a  building  occupied  by  him  further  over 
onto  the  lot.  The  court  finds,  among  other  things,  that  in  October, 
1898,  the  defendant  Plotner  "entered  into  a  parol  agreement  to  sell 
said  premises  for  the  price  of  $175,  and  that  at  said  time  the  plaintiff 
paid  to  the  defendant  $10  as  a  part  of  the  agreed  purchasp  price  of 
said  premises;  that  on  or  about  the  26th  day  of  December,  1898, 
the  plaintiflF  was  to  make  a  further  payment  on  the  purchase  price 
of  said  premises,  at  which  time  the  defendant  Thomas  M.  Hotner 
was  to  convey  said  premises  to  the  plaintiflF,  and  the  plaintiflF  was  to 
execute  to  the  said  defendant  such  security  for  the  deferred  pay- 
ments as  might  at  said  time  be  agreed  upon  between  the  parties; 
that  the  nature  of  the  security,  the  kind  of  conveyance,  the  amount 
of  deferred  payments  of  the  balance  of  the  purchase  price  of  the 
premises,  and  the  time  when  the  same  should  become  due,  were  to  be 
agreed  upon  between  the  parties   when  the  said  further  payment  was 
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made."  The  court  concludes  as  a  matter  of  law  that  the  defendant 
Plotner  was  the  owner  of  the  premises,  and  had  the  right  to  sell 
and  convey  the  same  to  the  defendant  Kegg,  and  that  the  plaintiflf 
is  not  entitled  to  the  specific  performance  of  the  agreement.  The 
finding  as  to  the  terms  of  the  agreement  does  not  appear  by  the  rec- 
ord to  have  been  excepted  to,  and  the  principal  questions  to  be  consid- 
ered are  whether,  under  this  finding  the  plaintiff  was  entitled  to 
judgment,  and  whether  or  not  certain  evidence  offered  by  the  plain- 
tiff was  properly  excluded.  It  is  contended  on  the  part  of  the  re- 
spondents that  the  judgment  should  be  sustained,  for  the  reasons: 
First,  there  was  no  such  4)art  performance  as  the  law  contemplates ; 
second,  that  the  plaintiff  was  in  default ;  third,  the  contract  was  too 
indefinite  in  its  terms  to  authorize  its  specific  performance.  The 
appellant,  on  his  part,  contends  that  excavation  of  the  cellar  and 
the  moving  of  the  building  further  over  onto  the  lot  was  sufficient 
part  performance  to  take  the  agreement  out  of  the  statute,  and  that 
plaintiff's  default  was  assented  to  by  the  defendants,  and  that  the 
agreement  is  sufficiently  specific  to  be  enforced  by  a  court  of  equity. 
The  rule  applicable  to  the  enforcement  of  parol  agreements  is  that 
the  agreement  must  be  clear  and  definite  as  to  all  the  terms  of  the 
same.  Judge  Story,  in  his  work  on  Equity  Jurisprudence,  states 
the  rule  as  follows :  "But,  in  order  to  take  a  case  out  of  the  statute 
upon  the  ground  of  part  performance  of  a  parol  contract,  it  is  not 
only  indispensable  that  the  acts  done  should  be  clear  and  definite,  and 
referable  exclusively  to  the  contract,  but  the  contract  should  also  be 
established  by  competent  proofs  to  be  clear,  definite,  and  unequivo- 
cal in  all  its  terms.  If  the  terms  are  uncertain,  or  ambiguous,  or 
not  made  out  by  satisfactory  proofs,  a  specific  performance  will  not 
(as,  indeed,  upon  principle  it  should  not)  be  decreed.  The  reason 
would  seem  obvious  enough,  for  a  court  of  equity  ought  not  to  act 
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Upon  a  conjecture;  and  one  of  the  most  important  objects  of  the 
statute  was  to  prevent  the  introduction  of  loose  and  indeterminate 
proofs  of  what  ought  to  be  established  by  solemn  written  contracts." 
I  Story,  Eq.  Jur.  §  764.  In  Williams  v.  Stewart,  25  Minn.  516,  the 
supreme  court  of  Minnesota,  says:  "The  agreement  is  deficient, 
however,  in  a  very  important  particular.  Courts  will  not  specific- 
ally enforce  oral  contracts  to  convey  real  estate,  the  material  terms 
of  which  do  not  clearly  appear — -will  not  make  contracts  for  the  par- 
ties. The  agreement  here  was  for  the  conveyance  of  land  at  the  price 
of  $1,153.50,  with  interest  at  the  rate  of  12  per  cent,  per  annum  from 
August  26,  1871,  five  hundred  to  be  paid  within  one  year,  upon  which 
the  conveyance  was  to  be  made,  and  a  mortgage  to  be  given  for  the 
remainder  of  the  purchase  money.  The  parties  agreed  that  credit 
should  be  given  for  the  remainder,  but  the  terms  of  such  credit, 
whether  it  was  to  be  for  one,  five  or  ten  years,  do  not  appear.  That 
was  evidently  left  for  future  negotiations.  Th^e  court  cannot  supply 
the  omission."  In  Huif  v.  Shepard,  58  Mo.  242,  the  agreement  was 
in  writing,  and  provided  that  the  balance  of  the  purchase  money 
was  to  be  paid  on  such  terms  as  might  be  agreed  upon  between  the 
parties.  The  supreme  court  of  Missouri  held  that  such  a  contract 
could  not  be  specifically  enforced.  In  Schmeling  v.  Kriesel,  45  Wis. 
325,  the  supreme  court  of  Wisconsin  says :  "The  contract  being  to 
give  credit  for  a  part  of  purchase  money,  and  the  time  when  the 
credit  should  expire  and  the  money  become  payable  not  having  been 
fixed  by  the  parties,  we  think  the  contract  is  too  uncertain  or  incom- 
plete to  authorize  a  court  of  equity  to  decree  its  specific  perform- 
ance." HoUenbeck  v.  Prior,  5  Dak.  298,  40  N.  W.  347 ;  Morrison  v. 
Rossignol,  5  Cal.  65;  Brown  v.  Brown  (Mich.)  ii  N.  W.  205; 
Nelson  v.  Kelly,  91  Ala.  569,  8  South.  690;  Cole  v.  Dealham,  13 
Iowa,  551 ;    Williams  v.  Stewart,  25  Minn,  516;   Mayer  v.  McCrec- 
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ry,  119  N.  Y.  434,  23  N.  E.  1045;  Gates  v.  Gamble,  53  Mich,  181, 
18  N.  W.  631 ;  Magee  v,  McManus,  70  Cal.  553,  12  Pac.  451 ;  HuflE 
V.  Shepard,  58  Mo.  242.  It  appears  from  the  findings  of  the  court 
in  this  case  that  subsequent  to  the  making  of  the  agreement  and  the 
payment  of  $10  thereon  the  defendant  Plotner  was  to  convey  said 
premises  to  the  plaintiff,  and  the  plaintiff  was  to  execute  to  said  de- 
fendant such  security  for  the  deferred  pa3anent  as  might  at  said 
time  be  agree^  upon  between  the  parties.  The  nature  of  the  security 
the  amount  of  deferred  payments,  and  the  time  when  the  same  should 
became  due  are  left  to  be  agreed  upon  between  the  parties,  but  no 
conveyance  or  agreement  was  entered  into  regarding  the  deferred 
payments.  No  clear  and  specific  contract  was  entered  into  which 
could  be  enforced  by  a  court  of  equity. 

In  the  view  we  have  taken  of  this  case,  it  is  not  necessary  to  dis- 
cuss the  question  relating  to  the  exclusion  of  evidence  tending  to 
prove  the  payment  of  taxes  and  the  improvements  made  upon  the 
lot  by  the  plaintiff. 

We  are  of  the  opinion  that  the  court  was  right  in  its  conclu- 
sions of  law,  and  that  the  judgment  and  order  denying  a  new  trial 
should  be  affirmed,  and  the  same  are  affirmed. 


Krueger  v.  Dodge  et  al. 

Where  parties  to  a  written  contract  requiring  installmentfi  to  be  paid  at 
various  times,  and  the  payment  of  interest  on  instaUments  not  so 
paid,  had  an  attorney  calculate  the  amount  of  principal  and  interest 
due  on  such  contract,  and  agreed  that  the  amount  arrived  at  was  cor- 
rect, there  was  an  account  stated. 

Under  Comp.  Laws,  §  5260,  providing  that  a  wife  cannot  be  a  witness 
either  for  or  against  her  husband  without  his  consent,  testimony 
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of  a  wife  is  inadmissible  a^inst  her  husband's  objection  to  show  that 
she  was  present  at  the  computation  and  statement  of  an  account  be- 
tween her  husband  and  the  other  party  to  the  action,  and  that  such 
account  was  not  computed  in  accordance  with  the  contract  on  which 
it  was' based. 

3.  Parol  evidence  of  a  settlement  under  an  account  stated  as  to  an  amount 
due  under  a  written  contract  is  not  inadmissible  as  tending  to  con- 
tradict the  written  contract. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Grant  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  William  C.  Krueger  against  A.  C.  Dodge  and  an- 
other, as  executors  of  the  estate  of  John  S.  Proctor,  deceased,  to 
enforce  specific  performance  of  a  contract  for  the  sale  of  realt}'. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.     Affirmed. 

Thomas  L.  Bouck  and  H.  H,  Potter,  for  respondent. 

Geo.  S,  Rix  and  E.  T,  Young,  for  appellant. 

Fuller,  P.  J.  Before  the  commencement  of  this  action  to  en- 
force performance  of  a  contract  to  sell  real  estate,  plaintiff  tendered 
the  full  amount  alleged  to  be  due  according  to  an  account  stated,  and 
demanded  a  deed.  Judgment  was  entered  on  findings  of  fact  and 
conclusions  of  law  favorable  to  plaintiff,  and  the  defendants  appeal. 

It  is  admitted  that  on  the  13th  day  of  January,  1891,  respondent 
and  John  S.  Proctor,  since  deceased,  entered  into  a  valid  contract 
by  the  terms  of  which  the  latter  bound  himself  to  convey  to  the  for- 
mer the  land  in  controversy  in  consideration  of  20,000  bushels  of 
wheat,  the  delivery  of  not  less  than  3,000  bushels  of  which  was  to 
be  made,  respectively,  on  the  ist  day  of  October,  1892,  1893,  1894, 
1895,  i^>  1897,  1898.  ''And  in  default  of  said  yearly  payments 
and  deliveries  of  said  three  thousand  bushels  of  wheat  on  said  days 
of  payment  and  delivery  as  aforesaid,  should  said  party  of  the  first 
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part  extend  the  time  of  payment  and  delivery  thereof,  said  party 
of  the  second  part,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  agrees  to  pay  interest  at  the  rate  of  eight  per  cent,  per 
annum  on  all  such  deferred  or  extended  payments  and  deliveries 
from  the  time  the  same  shall  be  extended  until  the  same  is  paid, 
and  which  amount  shall  be  determined  by  the  deficiency  or  diiference 
of  the  amount  or  quantity  of  three  thousand  bushels  of  wheat  to  be 
delivered  as  aforesaid  and  the  amount  or  quantity  actually  paid  and 
delivered  at  the  rate  or  price  of  seventy-five  cents  per  bushel  for  each 
and  every  bushel  of  wheat  of  such  deficiency."  The  most  import- 
ant question  presented  for  our  consideration  is  whether  the  following 
finding  of  fact  is  sustained  by  the  evidence :  "That  on  the  8th  day  of 
October,  1896,  a  settlement  was  had  between  the  plaintiff  and  said 
John  S.  Proctor,  and  upon  such  settlement  an  account  stated  was  had 
between  them,  whereby  it  was  agreed  and  determined  between  said 
plaintiflF  and  said  John  S.  Proctor  that  on  the  said  8th  day  of  October, 
1896,  said  Krueger  was  indebted  to  said  John  S.  Proctor  for  defer- 
red payments  on  said  contract  up  to  that  date  in  the  sum  of  $2,348.75 
for  principal  and  $784.62  for  interest  on  same,  making  in  all  the  sum 
o^  $3>i33-37-"  Being  an  illiterate  foreigner,  and  unable  to  read  and 
write  the  English  language,  respondent  kept  no  accoimt  of  the  wheat 
delivered  from  year  to  year,  and,  aside  from  some  authenticated  cop- 
ies of  receipts  which  Mr.  Proctor  had  given  him,  and  which  appel- 
lants were  permitted  to  introduce  in  evidence,  there  is  nothing  to 
challenge,  even  by  way  of  inference,  the  accuracy  of  the  foregoing 
finding.  That  respondent  was  delinquent  to  some  extent  on  the  8th 
day  of  October,  1896,  and  appeared  with  Mr.  Proctor  at  the  office  of 
S.  S.  Lockhart,  an  attorney  at  law,  for  the  purpose  of  ascertaining 
the  actual  amount  then  due  according  to  the  terms  of  the  written 

contract,  is  conceded.    During  the  lifetime  of  Mr.  Proctor  there  was 
Vol.  15  S.  D— 11 
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no  controversy  between  the  parties  to  this  contract,  and  concerning 
what  tqok  place  at  the  office  of  Mr.  Lockhart  that  witness  testified, 
in  effect,  that  the  parties  readily  arrived  at  an  ajg^reement  as  to  how 
the  account  then  stood ;  that  the  aggregate  amount  of  wheat  in  de- 
fault and  then  demandable  was  figured  and  agreed  upon,  and  ics 
contract  value,  with  interest  at  8  per  cent,  per  annum,  was  calculated 
by  himself  and  Mr.  Proctor,  who  furnished  the  data  upon  which  all 
computiition  was  based.  Mr.  Lockliart  testified  in  part  as  follows: 
'*Mr.  Proctor  and  M4".  Krueger  came  into  my  office,  and  Mr.  Proc- 
tor stated  that  heretofore  they  each  had  an  attorney,  but  this  time 
they  had  agreed  to  come  before  me,  and  settle  up  there.  They  ar- 
rived at  an  agreement  as  to  how  the  account  stood  at  the  time,  and 
interest  was  there  computed  \)y  himself  and  Mr.  Proctor.  Also  fig- 
ured interest  up  to  that  time  on  the  account  under  the  contract — on 
the  contract  for  the  sale  of  his  farm,  Q.  What  did  you  do,  Mr.  Lock- 
hart?  A.  I  computed  the  interest  from  the  data  given  to  me  by 
them.  Q.  Do  you  remember  what  year  or  years  that  included  ?  A. 
No ;  I  could  not  reccollect  what  years  it  included.  They  gave  me 
the  data,  but  I  don*t  recollect  what  years,  or  where  the  payments 
started  from,  or  the  account  started  from.  Q.  It  was  more  than  one 
year  ?  A.  Yes ;  it  was  several  accounts.  Q.  Several  years  ?  A. 
Yes,  sir.  Q.  State  whether  or  not  you  made  any  memorandum  in 
writing  that  day.  A.  I  did  make  a  memorandum  at  the  request  of 
Mr.  Krueger,  I  think,  after  we  got  through  with  the  work.  Q.  You 
may  state  how  you  came  to  make  any  memorandum  in  writing.  A. 
After  we  had  completed  the  computation,  Mr.  Krueger  requested  me 
to  make  a  memorandum  so  he  would  know  how  they  stood,  or  know 
what  the  result  was.  Q.  You  may  state,  Mr.  Lockhart,  whether  or 
not  the  memorandum  you  made  on  that  paper  was  a  correct  memo- 
randum of  the  adjustment  of  the  accounts  made  that  day.    A.    Yes, 
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sir.  Q.  You  say  that  you  liad  figured  them  over?  A.  I  figured  it 
over  from  the  diflFerent  accounts  for  the  different  years  given  to  me 
by  Mr.  Krueger  and  Mr.  Proctor,  and  Mr.  Proctor  also  figured  a  part 
of  them.  I  could  not  say  whether  or  not  he  figured  all  of  them  at 
that  time,  but  we  practically  agreed.  Q.  You  may  state  how  the 
figures  that  Mr.  Proctor,  made,  if  any  correspond  with  the  figures 
that  are  on  that  paper.  A.  They  are  practically  the  same,  within  a 
few  cents  more  or  less.  All  the  difference  was  what  might  have  been 
caused  by  either  of  us  not  carrying  out  the  fractions."  Cross- 
examination:  **Q.  You  say  you  don't  remember  just  what  was  fig- 
ured, and  the  only  thing  you  remember  absolutely  about  it  is  this 
balance  from  some  data  (or  some  premise  which  is  mutual),  was 
reached,  and  this  balance  was  struck  ?  A.  That  was  reached  as  the 
balance  struck  between  them.  Q.  Whatever  they  figured  ?  A.  This 
is  a  thorough  account,  as  I  understand  it,  on  that  contract  as  it  stood 
at  that  time.  Our  figuring  had  covered  both  the  payments  he  had 
been  in  default  before  and  what  was  due  on  the  contract  that  fall." 
The  memorandum  which  was  offered  and  received  in  evidence,  is  as 
follows : 

October  8,  1896. 

Balance  of  deferred  payments $2,348.75 

Accrued  interest  to  date 784.62 


Total $3,133-37 

Contract*  between  John  S.  Proctor  and  W.  C.  Krueger." 
While  this  memorandum  was  neither  submitted  to  nor  signed 
by  Mr.  Proctor,  it  is  shown  to  be  a  summary  of  a  settlement  con- 
cerning which  Mr.  Proctor  at  the  time  expressed  entire  satisfaction. 
Treating  the  subject  now  under  consideration  and  in  support  of  the 
proposition  that  "the  strong  presumption  is  that  the  parties  included 
fti  a  settlement  all  the  items  each  has  against  the  other  that  are  due, 
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and  dear  and  convincing  proof  is  required' to  rebut  this  presump- 
tion," the  author  of  the  article  in  i  Am.  &  Eng.  Enc.  Law,  at  page 
533,  cites  numerous  supporting  authorities.  Nor  is  a  contract  ex- 
pressed in  writing  and  signed  by  the  parties  essential  to  the  existence 
of  an  account  stated,  but  from  such  facts  as  this  record  discloses  the 
law  raises  the  presumption  of  correctness  and  an  implied  agreement 
that  may  be  enforced.  In  Claire  v.  Claire,  lo  Neb.  57,  4  N.  W.  412, 
the  court  say :  "An  account  stated  is  an  agreement  between  the  par- 
ties to  an  account  that  all  the  items  thereof  are  correct.  The  simple 
rendering  of  an  account  between  the  parties  and  agreeing  upon  the 
•amount  due  are  sufficient  facts  on  which  to  maintain  an  acticm." 
So  in  an  action  on  an  account  stated,  which  was  not  signed  by 
either  party,  oral  evidence  was  held  admissible  to  prove  that  the  de- 
fendant had  acknowledged  its  correctness.  Vinal  v.  Burrill,  16  Pick. 
401 ;  Sperry  v.  Moore's  Estate,  42  Mich,  353,  4  N.  W.  13;  Sam- 
son V.  Freedman,  102  N.  Y.  699,  7  N.  E.  419.  In  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.  250,  it  is  held  that :  "In  order  to  make 
an  account  a  stated  account,  it  is  not  necessary  that  it  be  signed  by 
the  parties.  A  settled  account  will  be  decreed  conclusive  between  the 
parties  unless  some  fraud,  mistake,  omission,  or  inaccuracy  is  showTi ; 
and  in  case  of  settled  accounts  the  court  will  not  generally  open  the 
account,  but  will  at  most  only  grant  liberty  to  surcharge  and  falsify, 
unless  in  cases  of  apparent  fraud."  Although  no  defect  of  the  char- 
acter above  indicated  was  pleaded,  no  restriction  whatever  was  placed 
upon  appellants  at  the  trial  with  reference  to  the  introduction  of 
evidence,  and  yet  there  is  nothing  tending  to  impeach  the  foregoing 
memorandum  for  any  cause  whatever.  The  headnote,  which  harmon- 
izes perfectly  with  the  opinion  in  Albrecht  v.  Gies,  33  Mich.  389,  is 
as  follows :  "Evidence  tending  to  show  that  the  parties  met  and  set- 
tled up,  and  that  a  balance  was  struck  and  agreed  upon,  is  admissible 
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to  prove  an  account  stated,  and  is  sufficient  to  authorize  the  submis- 
sion of  the  question  as  one  of  fact  to  the  jury."  •  The  assent  of  the  , 
parties  to  the  correctness  of  an  account  stated,  though  unwritten, 
need  not  be  expressed,  but  may  be  inferred  from  circumstances. 
Volkening  v.  DeGraaf,  8i  N.  Y.  268;  Lockwood  v.  Thome,  11  N. 
Y.  170,  62  Am.  Dec.  81 ;  Watkins  v.  Ford,  69  Mich,  357,  37  N.  W. 
300.  The  contention  of  counsel  for  appellants  that  the  evidence  in- 
troduced in  support  of  the  complaint  amounts  to  a  parol  modification 
of  a  written  contract,  and  therefore  contravenes  the  statute  of  frauds 
is  without  merit.  Many  of  the  cases  examined  in  writing  this  opin- 
ion relate  to  accounts  stated  with  reference  to  sealed  instruments, 
and  the  law  and  facts  in  Killops  v.  Stephens,  66  Wis.  571,  29  N.  W. 
390,  are  peculiarly  applicable  to  this  -case.  That  was  an  action  to 
foreclose  certain  mortgages  on  real  property,  and  the  question  was 
whether  the  parties  had  stated  an  account  of  payments  made.  From 
page  575,  66  Wis.  and  page  392,  29  N.  W.,  we  quote  as  follows :  "In 
the  view  we  have  taken  of  the  case  after  a  most  careful  examination 
of  the  testimony,  the  first  question,  above  stated,  which  the  referee 
must  have  determined  against  the  plaintiff,  is  a  controlling  one. 
That  question  is,  did  the  parties,  on  April  8,  1876,  state  an  account 
of  payments  made  on  the  three  mortgages  to  that  date,  and  ai^ree 
upon  and  settle  the  amount  thereof?  If  they  did  so,  inasmuch  as 
there  is  no  claim  of  mistake  in  the  settlement,  or  any  attempt  to 
surcharge  the  account,  they  are  bound  by  it,  and  only  the  ?.i£,i'ttA 
sum  can  be  allowed  the  defendant.  *  *  *  Alexander  *  Cook, 
Esq.,  an  attorney  at  law,  to  whom  the  mortgage  in  suit  was  first 
executed,  and  who  had  much  to  do  with  the  business  transactions 
between  these  parties,  testified  that  the  parties  came  to  his  office  on 
April  8,  1876,  and  requested  him  to  estimate  the  amount  due  on  the 
three  mortgages.     They  then  talked  over  the  matter  of  payments. 
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and  agreed  that  sums  amounting  in  the  aggregate  to  $509.09  had  been  1 
paid  on  the  mortgages.  The  witness  figured  on  that  basis,  and  as- 
certained the  amount  uhpaid.  At  the  same  time  he  made  a  memo- 
randum of  his  computation,  which  he  preserved,  and  produced  to  the 
referee.  It  is  as  follows:  Due  from  Stephens,  $7,578.16;  deduct- 
mg  payments  made,  $593.52,  left  $6,984.64."  The  foregoing,  to- 
gether with  the  testimony  of  the  witness  who  made  the  memorandum, 
was  held  sufficient  to  "show  a  valid  account  stated,  which  binds  the 
parties  to  the  sum  therein  agreed  upon  as  the  aggregate  amount  of 
payments  theretofore  made."  In  reviewing  findings  of  fact  made  by 
a  trial  court,  it  must  be  presumed  on  appeal  that  the  decision  of  such 
court  is  sustained  by  the  weight  of  evidence,  and,  unless  it  appears 
that  the  testimony  clearly  preponderates  against  such  decision,  the 
presumption  that  the  findings  are  right  must  prevail.  Randall  v. 
Burke  Tp.,  4  S.  D.,  337,  57  N.  W.  4;  Fieldman  v.  Trumbower.  7 
S.  D.  408,  64  N.  W.  189;  Reagan  v.  McKibben,  11  S.  D.  27a  76 
N.  W.  943 ;  Uttlejohn  v.  Creamery  Co..  14  S.  D.  312,  85  X.  W.  588. 
Being  entirely  satisfied  that  the  evidence  in  this  case  does  not  prepon- 
derate against  the  only  finding  of  fact  of  which  appellants  complain, 
such  finding  will  not  be  disturbed. 

While  it  does  not  affirmatively  appear  that  the  wife  of  respond- 
ent was  present  at  the  time  the  settlement  was  made,  the  ruling  of 
the  court  in  sustaining  an  objection  to  appellants'  oflFer  to  prove  by 
her  that  the  amount  due  was  figured  by  the  parties  in  a  m.mn  *r  not 
in  accordance  with  the  contract  is  assigned  as  error.  Section  3260 
of  the  Compiled  Laws  expressly  provides  that  a  wife  carnot  be  jsed 
as  a  witness  either  for  or  against  her  husband,  without  his  consent, 
and  there  is  no  merit  in  the  contention. 

The  action  of  the  trial  court  with  reference  to  this  case  is  sus- 
tained both  upon  principle  and  authority,  and  the  juJgm-*nt  appealed 
from  is  affirmed. 
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State  v.  Caddy. 

1.  An  acquittal  on  trial  of  an  indictment  under  Comp.  Laws,  §  6491, 
charging  an  assault  on  a  certain  person  with  a  deadly  weapon  with 
intent  to  rob,  is  not  a  bar  to  a  donviction  under  Section  648!  on  an 
indictment  charging  robbery  in  taking  money  from  such  person 
against  his  will,  by  force. 

2.  Where  accused  attempts  to  impeach  the  prosecuting  witness  by  showing 

contradictory  statements  out  of  court,  the  state  may  show  in  rebuttal 
that  just  after  the  transaction,  and  before  the  contradictory  state- 
ments were  made,  the  witness  made  statements  as  to  the  transaction 
consistent  with  his  testimony  at  the  trial. 

(Opinion  filed  October  2,  1901.) 

Error  in  circuit  court,  Lawrence  county.  Hon.  Joseph  B. 
Moore,  Judge. 

Herbert  D.  Caddy  waSi  convicted  of  robbery,  and  he  brings  er- 
ror.    Affirmed. 

Frazvley  &  Laffey,  for  plaintiff  in  error. 

John  L,  Pyle,  Attorney  General,  and  S,  C.  Polly,  States  At- 
nomey,  ( W.  G,  Rice,  of  counsel),  for  the  state. 

The  facts  are  stated  in  the  opinion. 

Corson,  J.  At  the  February  term,  1900,  of  the  circuit  court 
of  Lawrence  county,  the  defendant  was  indicted  for  the  crime  of 
robbery.  The  indictment  charges  that  the  plaintiff  in  error  and  one 
Thomas  Carberry  on  the  29th  of  October,  1899,  ^i^  unlawfully, 
wrongfully,  and  feloniously  take  and  carry  away  from  the  person 
of  Michael  R.  Russell  the  sum  of  $5,  and  that  said  taking  was 
accomplished  by  means  of  force  and  putting  the  said  Russell  in  fear 
of  an  immediate  and  unlawful  injury  to  his  person.  To  this  indict- 
ment the  defendant  entered  the  plea  of  not  guilty,  and  also  pleaded 
that  he  had  been  acquitted  upon,  the  trial  of  an  indictment  charging 
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him  with  an  assault  with  intent  to  commit  a  felony,  other  than  an 
assault  with  intent  to  kill,  and  adding  thereto  the  usual  allegations 
that  the  parties  named  in  the  two  indictments  were  the  Same,  and 
that  the  transaction  upon  which  the  second  indictment  was  based 
was  the  same  identical  transaction  as  the  one  upon  which  the  former 
indictment  was  based,  and  that  the  proof  to  sustain  the  indictment 
to  which  the  plea  was  interposed  would  be  identically  the  same  as 
that  given  in  support  of  the  former  indictment.  To  this  plea  of  for- 
mer acquittal  the  state  interposed  a  demurrer,  except  to  the  portion 
of  the  plea  alleging  that  the  evidence  would  be  the  same,  which  alle- 
gation was  denied.  The  court  sustained  the  demurrer,  and  the  plain- 
tiff in  error  was  thereupon  tried  upon  the  indictment  for  robbery  and 
convicted,  and  has  brought  the  case  to  this  court  by  writ  of  error. 

The  principal  question  presented  to  this' court  for  review  is  as  to 
the  rulings  of  the  court  in  sustaining  the  demurrer  to  the  plea  of 
former  acquittal.  The  indictment  under  which  the  plaintiff  in  error 
was  tried  and  convicted  was  based  upon  Section  6481  Comp.  Laws, 
which  reads  as  follows:  "Robbery  is  a  wrongful  taking  of  personal 
property  in  the  possession  of  another,  from  his  person  or  immediate 
presence,  and  against  his  will,  accomplished  by  means  of  force  or 
fear."  The  indictment  under  which  he  was  tried  and  acquitted  was 
based  upon  Section  6491,  Comp.  Laws,  which  reads  as  follows: 
"Every  person  who  shoots  or  attempts  to  shoot  at  another  with  any 
kind  of  fire  arm,  air  gun,  or  other  means  whatever,  or  commits  any 
assault  or  battery  upon  another  by  means  of  any  deadly  weapon,  or 
by  such  other  means  or  force  as  was  likely  to  produce  death,  with  in- 
tent to  commit  a  felony  other  than  assault  with  intent  to  kill,  or  in  re- 
sisting the  execution  of  any  legal  process,  is  punishable  by  impris- 
onment in  the  state  prison  not  exceeding  ten  years."  Tt  is  con- 
tended on  the  part  of  the  plaintiff  in  error  that,  having  been  acquit- 
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ted  of  the  offense  charged  in  the  former  indictment,  he  could  not, 
under  the  constitution  of  this  state,  iagain  be  tried  upon  the  second 
indictment,  and  that  the  court  therefore  erred  in  sustaining  the  de- 
murrer of  the  state  to  his  plea  in  bar.  Section  9,  Art.  6,  of  the  con- 
stitution of  this  state,  reads  as  follows :  "No  person  shall  be  com- 
pelled, in  any  criminal  case,  to  give  evidence  against  himself  or  to  be 
twice  put  in  jeopardy  for  the  same  offense."  A  similar  provision 
is  found  in  all  or  nearly  all  of  the  constitutions  of  the  several  states, 
and  the  decisions  construing  the  same  are  very  numerous  and  some- 
what conflicting,  and  we  shall  not  attempt  to  review  them  in  this  opin- 
ion. The  rule  applicable  to  this  class  of  cases,  in  our  opinion,  is  clear- 
ly stated  by.  Gray,  J.,  speaking  for  the  supreme  court  of  Massachu- 
setts, in  Morey  v.  Com^  108  Mass.  433.  He  says:  "A  conviction 
or  acquittal  upi^n  one  indictment  is  no  bar  to  a  subsequent  conviction 
and  sentence  upon  another,  unless  the  evidence  required  to  support 
a  conviction  upon  one  of  them  would  have  been  sufficient  to  warrant 
a  conviction  upon  the  other.  The  test  is  not  whether  the  defendant 
has  alreay  been  tried  for  the  same  act,  but  whether  he  has  been  put 
in  jeopardy  for  the  same  offense.  A  single  act  may  be  an  offense 
against  two  statutes,  and,  if  each  statute  requires  proof  of  an  addi- 
tional fact  which  the  other  does  not,  an  acquittal  or  conviction  under 
either  statute  does  not  exempt  the  defendant  from  prosecution  and 
punishment  under  the  other.'*  In  People  v.  Bentley,  77  Cal.  7,  18 
Pac.  799,  II  Am.  St.  Rep.  225,  the  defendant  was  tried  and  con- 
victed of  an  assault  with  a  deadly  weapon  under  an  information 
charging  him  with  an  assault  with  intent  to  commit  murder.  He  was 
afterwards  indicted  for  an  attempt  to  commit  robbery  and  upon  that 
indictment  he  sought  to  prove  that  he  had  been  convicted  of  the  for- 
mer offense,  as  a  bar  to  the  action,  but  the  trial  court  excluded  this 
evidence.    It  seemed  to  have  been  assumed  in  the  opinion  of  the  ap- 
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pellate  court  that  the  parties  were  the  same,  and  that  the  acts  consti- 
tuting the  two  offenses  were  substantially  the  same,  and  were  sus- 
tained by  substantially  the  same  evidence,  but  the  ruling  of  the  court 
below  was  sustained  by  the  supreme  court.  In  the  opinion  the  court 
says :  "The  evidence  offered  tended  to  show  that  he  had  been  con- 
'victed  of  an  assault  with  a  deadly  weapon  under  an  information 
charging  an  assault  with  intent  to  commit  murder.  It  is  plain  that 
the  defendant  had  not  formerly  been  convicted  of  an  offense  for 
which  he  could  have  been, or  was  tried  and  convicted  on  the  infor- 
mation charging  the  offense  of  which  he  here  stands  convicted.  *It 
is  believed  that  no  well-considered  case  can  be  found  where  a  put- 
ting  in  jeopardy  for  one  act,  or  a  conviction  for  one  act,  was  held  to 
bar  a  prosecution  for  another  separate  and  distinct  one,  merely  be- 
cause they  were  so  closely  connected  in  point  of  time  that  it  is  im- 
possible to  separate  the  evidence  relating  to  them.'  Teat  v.  State, 
53  Miss.  456,  24  Am.  Rep.  708.  According  to  the  testimony  in 
this  case,  the  first  thing  done  by  the  defendant  and  his  confederate 
was  an  attempt  to  intimidate  and  rob.  The  next  was  an  attack  with 
a  deadly  weapon.  It  cannot  be  law  that  a  man  having  assaulted 
another  with  a  deadly  weapon,  and  having  also  attempted  before  that 
to  rob  him,  can  escape  punishment  for  the  attempt  to  rob  because  of 
a  conviction  for  assault  with  a  deadly  weapon.  If  the  offenses  do 
not  possess  the  same  elements,  although  both  relate  to  the  same  tran- 
saction, it  would  seem  that  both  may  be  punished.  This  view  of  the 
law  seems  to  have  been  taken  by  the  supreme  court  of  this  state  in 
the  case  of  People  v.  Majors,  65  Cal.  138,  3  Pac.  597,  52  Am.  Rep. 
295,  where  many  authorities  bearing  upon  the  matter  in  hand  are 
cited  and  discussed.  The  offense  of  which  the  defendant  was  first 
convicted  was  an  effort  to  injure  the  person  of  the  prosecutor  with 
a  deadly  weapon.     That  of  which  he  was  last  convicted  was  an  at- 
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tempt  to  take  away  the  goods  of  the  prosecutor  from  his  person  by 
intimidation  or  violence.  The  essential  elements  of  the  two  offenses 
are  not  the  same.*'  In  State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69, 
the  supreme  court  of  that  state,  in  discussing  the  question  we  are  now 
considering,  says:  "The  English  rule  is  that,  when  the  facts  nec- 
essary to  convict  upon  the  second  prosecution  would  necessarily 
have  convicted  on  the  first,  a  final  judgment  on  the  first  prosecution 
will  be  a  bar  to  the  second ;  but,  if  the  facts  which  will  convict  on 
the  second  prosecution  would  not  necessarily  have  convicted  on  the 
first,  then  the  first  will  not  be  a  bar  to  the  second,  although  the  of- 
fenses charged  may  have  been  committed  by  the  same  state  of  facts ; 
and  we  believe  this  rule  is  valid  in  all  the  states  of  the  Union."  The 
court  in  its  opinion  further  says :  "  But  when  the  same  facts  con- 
stitute two  or  more  offenses,  wherein  the  lesser  offense  is  not  neces- 
sarily involved  in  the  greater,  and  when  the  facts  necessary  to  con- 
vict on  the  second  prosecution  would  not  necessarily  have  convicted 
on  the  first,  then  the  first  prosecuticffi  will  not  be  a  bar  to  the  second, 
although  the  offenses  were  both  committed  at  the  same  time  and  by 
the  same  act."  This  is  cited  with  approval  by  the  supreme  court  of 
California  in  the  case  of  People  v.  Majors,  supra.  In  the  case  of 
Com.  V.  Roby,  12  Pick.  496,  Shaw,  C.  J.,  says:  "It  must  therefore 
appear  to  depend  upon  the  facts  so  combined  and  charged  as  to  con- 
stitute the  sajne  legal  offense  or  crime.  It  is  obvious,  therefore, 
that  there  may  be  a  great  similarity  in  the  facts  where  there  is  a 
substantial  legal  difference  in  the  nature  of  the  crimes ;  and,  on  the 
contrary,  there  may  be  considerable  diversity  of  circumstances  where 
the  legal  character  of  the  offense  is  the  same — as  where  most  of  the 
facts  are  identical,  but  by  adding,  withdrawing,  or  changing  some  one 
fact  the  nature  of  the  crime  is  changed ;  as  where  one  burglary  is 
charged  as  a  burglarious  breaking  and  stealing  of  certain  goods, 
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and  another  is  a  burglarious  breaking  with  intent  to  steal.  These 
are  distinct  offenses.  Rex  v.  Vandercomb,  2  Leach,  708.  So,  on  the 
other  hand,  where  there  is  a  diversity  of  circumstances,  such  as  time 
and  place,  where  the  time  and  place  are  not  necessary  ingredients 
in  the  crime,  still  the  offenses  are  to  be  regarded  as  the  same.  In 
considering  the  identity  of  the  offense,  it  must  appear  by  the  plea 
that  the  offense  charged  in  both  cases  was  the  same  in  law  and  in 
fact.  The  plea  will  be  vicious  if  the  offenses  charged  in  the  two 
indictments  be  perfectly  distinct  in  point  of  law,  however  nearly  they 
may  be  connected  in  fact."  Further  along  in  the  opinion  the  learned 
judge  says :  "Unless  the  first  of  the  two  indictments  was  such  as  tfie 
prisoner  might  have  been  convicted  upon  by  proof  of  the  facts  con- 
tained in  the  second,  an  acquittal  or  ccmviction  on  the  first  can  be 
no  bar  to  the  second."  As  bearing  upon  this  subject,  see  State  v. 
Stewart  (Or.)  4  Pac.  128;  State  v.  Gapen,  (Ind.)  45  N.  E.  678; 
Hillands  v.  Com.  (Pa.)  6  AtL  267;  State  v.  Magone  (Or.)  56  Pac 
648 ;  State  v.  Reiff,  (Wash.)  45  Pac.  318;  State  v.  Gustin,  152  Mo. 
108,  53  S.  W.  421 ;  Taylor  v.  State  (Tex.)  55  S.  W.  961 ;  Ford  v. 
State  (Tex.)  56  S.  W.  918;  Wallace  v.  State  (Fla.)  26  South. 
713;  Burks  V.  State  (Tex.)  6  S.  W.  300;  Teat  v.  State,  53  Miss, 
439,  24  Am.  Rep.  708;    Sections  7308-731 1,  Comp.  Laws. 

It  will  be  observed  in  the  case  at  bar  that  the  two  indictments  are 
based  upon  two  distinct  and  independent  statutes,  and  that  the  of- 
fenses charged  are  of  an  essentially  different  character.  In  the  in- 
dictment upon  which  the  plaintiff  in  error  was  convicted  he  is  charg- 
ed with  the  crime  of  robbery,  in  taking  from  the  person  of  Michael 
R.  Russell,  in  his  immediate  presence  and  against  his  will,  by  n?eans 
of  force  and  fear,  a  certain  sum  of  money.  No  assault  is  charged  in 
the  indictment,  nor  was  it  essential  to  prove  an  assault  with  a  dead- 
ly weapon  in  order  to  secure  the  conviction  of  the  accused.    In  the 


Digitized  by  VjOOQ IC 


State  v.  Caddy.  173 


Oct.,  1901"]  Opinion  of  the  Court— CORSON,  J. 

former  indictment,  upon  the  trial  of  which  he  was  acquitted,  he  is 
charged  with  assault  and  battery  committed  upon  the  person  of 
Michael  R.  Russell  by  means  of  a  deadly  weapon,  with  intent  to 
rob  him.  It  is  quite  certain  under  that  indictment  the  plaintiff  in 
error  could  not  have  been  convicted  of  the  crime  of  robbery.  It  is 
strenuously  contended  on  the  part  of  the  plaintiff  in  error  that  the 
offense  of  an  assault  with  intent  to  rob  is  necessarily  included  in  the 
indictment  for  robbery  and  that  had  he  been  properly  tried  under 
that  indictment  he  might  have  been  acquitted  of  the  crime  of  robbery, 
but  convicted  of  an  assault  with  intent  to  rob,  under  the  provisions 
of  Section  7429,  Comp.  Laws,  which  reads  as  follows:  "The' jury 
may  find  the  defendant  guilty  of  any  offense,  the  commission  of 
which  is  necessarily  included  in  that  with  which  he  is  charged 
in  the  indictment,  or  with  an  attempt  to  commit  the  attempt  [of- 
fense]." But  we  are  of  the  opinion  that  this  view  cannot  be  sus- 
tained, for,  as  before  stated,  no  assault  is  charged  in  the  indictment, 
and  none  seems  to  be  necessary  to  constitute  the  offense.  But  in  the 
indictment  for  an  assault  with  intent  to  commit  felony  it  is  essen- 
tial that  the  assault  not  only  be  alleged,  but  it  must  be  alleged  as  hav- 
ing been  committed  by  the  use  of  a  deadly  weapon,  or  by  means  like- 
ly to  produce  death,  or  the  assault  must  have  been  made  while  re- 
sisting the  execution  of  legal  process.  It  will  be  seen  that  the  offenses 
charged  in  the  two  indictments  we  are  considering  not  only  arose 
under  different  statutes,  but  that  each  statute  requires  proof  of  an 
additional  fact  which  the  other  does  not.  Under  the  former  indict- 
ment proof  of  an  assault  with  a  dangerous  weapon,  or  by  means  like- 
ly to  produce  death,  or  that  the  assault  was  made  while  resisting  the 
execution  of  legal  process,  was  essential  and  necessary  in  order  to 
convict  the  defendant,  but  it  was  not  necessary  to  prove  that  he  ac- 
tually committed  the  offense  of  robbery,  while  in  the  indictment  un- 
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which  he  was  convicted  it  was  essential  to  alledge  and  necessary 
rove  that  he  actually  committed  the  offense  of  robbery  by  taking 
ething  of  value  from  the  person  or  in  the  preser'*';  of  the  part}' 
nst  his  will,  accomplished  by  means  of  force  or  fear.  In  other 
ds,  as  said  by  the  court  in  People  v.  Bently,  supra,  one  statute 
ades  punishment  for  an  assault  upon  the  person,  and  the  other 
taking  personal  property  wrongfully  from  the  person  or  from 
mmediate  presence.  It  is  scarcely  necessary  to  state  that  for  the 
)ose  of  this  plea  it  is,  immaterial  whether  the  plaintiff  in  error 
acquitted  or  convicted  under  the  former  indictment,  as  the  same 

applies  to  either  case.     Section  7310,  Comp.  Laws.     After  a 
ful  examination  of  this  question,  we  are  of  the  opinion  that  the    , 
■t  was  clearly  right  in  sustaining  the  demurrer  of  the  state  to 
plea  of  the  plaintiff  in  error  interposed  in  this  case. 
The  record  presents  another  important  question  for  our  decis- 

On  the  trial  Michael  R.  Russell,  the  prosecuting  witqess,  was 
d  on  cross-examination  if  he  had  not  stated  after  the  alleged 
►ery,  to  certain  persons  named  in  the  question,  that  he  could  not 
tify  the  persons  who  committed  the  robbery;  and  he  partially 
itted  that  he  had  done  so,  stating  his  reasons  therefor.  The  ac- 
id thereupon  introduced  witnesses  who  testified  that  said  Russell 
made  contradictory  statements  out  of  court,  as  to  which  he  had 
I  interrogated.  The  state,  in  rebuttal,  over  the  objection  of  coun- 
for  defendant,  proved  by  said  Russell  and  other  persons  that 
r  to  the  declarations  made  by  him  called  out  by  his  cross-exami- 
on,  he  had  stated  that  he  did  recognize  the  persons  charged  with 
robbery  as  the  parties  who  committed  the  same.  The  evidence 
led  to  prove  that  these  declarations  of  the  witness  made  in  cor- 
Tation  of  the  testimony  given  by  him  on  the  trial  were  made  00 
morning  or  the  forenoon  of  the  alleged  robbery,  and  prior  to 
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the  statements  called  out  on  the  cross-examination.  The  plaintiff 
in  error  ccMitends  that  the  admission  of  the  evidence  of  the  prosecut- 
ing witness  on  his  re-examination  by  the  state,  and  the  evidence 
given  by  the  witnesses  called  by  the  state  to  prove  the  making  of 
such  statements,  constitute  error  for  which  he  is  entitled  to  a  new 
trial.  It  is  undoubtedly  true  that  this  evidence  could  not  have  prop- 
erly been  admitted  had  it  been  offered  by  the  state  in  making  out 
its  case  in  chief,  but  an  exception  seems  to  have  been  recognized  and 
such  evidence  admitted  when  it  is  offered  in  rebuttal  of  evidence  called 
out  on  cross-examination,  tending  to  prove  that  a  witness  has  made 
statements  out  of  court  contradicting  those  made  by  him  on  the  trial. 
The  authorities  are  not  in  harmony  upon  this  question ;  the  courts 
of  some  states  holding  that  such  evidence  is  admissible,  while  in 
others  the  contrary  doctrine  prevails.  The  courts  of  Tennessee,  In- 
diana, Maryland,  Massachusetts,  Pennsylvania,  and  the  supreme 
court  of  the  United  States  hold  such  evidence  admissible.  Glass  v. 
Bennett,  89  Tenn.  481,  14  S.  W.  1085  J  Com.  v.  Wilson,  i  Gray,  337; 
Com.  V.  Jenkins,  10  Gray,  485;  Thompson  v.  State,  38  Ind.  39; 
Coffin  V.  Anderson,  4  Blackf.  398;  Cooke  v.  Curtis,  6  Har.  &  J. 
93;  Parker's  Lessee  v.  Gonsalus,  i  Serg.  &  R.  536;  Henderson  v. 
Jones,  10  Serg.  &  R.  322 ;  Conrad  v.  Griffy,  11  How.  480,  13  L.  Ed. 
779.  In  discussing  this  question  the  supreme  court  of  Tennessee, 
in  Glass  v.  Bennett,  supra,  lays  down  the  rule  as  follows :  "The  rule 
is  that  when  it  is  attempted  to  be  established  that  the  statement  of 
a  witness  on  oath  is  a  recent  fabrication,  or  when  it  is  sought  to  de- 
stroy the  credit  of  the  witness  by  proof  of  contradictory  representa- 
tions, evidence  of  his  having  given  the  same  ac- 
count of  the  matter  at  a  time  when  no  motive 
existed  to  misrepresent  the  facts  ought  to  be  re- 
ceived, because  it  naturally  tends  to  inspire  confidence  in  the  sworn 
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Statement."  Hayes  v.  Cheatham,  6  Lea,  lo.  In  Conrad  v.  Griffy, 
supra,  the  supreme  court  of  the  United  States  after  reviewing  the 
authorities,  uses  the  following  language :  "In  this  court  it  has  been 
held  that  such  evidence  is  not  admissible  if  the  statements  were  made 
subsequent  to  the  contradictions  proved  on  the  other  side.  EUicot 
V.  Pearl,  lo  Pet.  412,  438,  9  L.  Ed.  475.  So  far  as  regards  prin- 
ciple, one  proper  test  of  the  admissibility  of  such  statements  is  that 
they  must  be  made  at  least  under  circumstances  when  no  moral  in- 
fluence existed  to  color  or  misrepresent  them,  i  Greenl.  Ev.  §  469; 
2  Poth.  Obi.  289;  I  Starkie,  Ev.  148;  i  Phil.  Ev.  308.  But  when 
they  are  made  subsequent  to  other  statements  of  a  different  character 
as  here,  it  is  possible,  if  not  probable,  that  the  inducement  to  make 
them  is  for  the  very  purpose  of  counteracting  those  first  uttered.  10 
Pet.  440,  9  L.  Ed.  475.  This  impairs  their  force  and  credibility, 
when,  if  made  before  the  others,  they  might  tend  to  sustain  the  sub- 
sequent evidence  corresponding  with  them.  Robb  v.  Hackley,  23 
Wend.  52 ;  2  Phil.  Ev.  446 ;  i  Greenl.  Ev.  §  469."  The  same  qual- 
ification is  made  by  the  supreme  court  of  Maryland,  and  we  think 
it  a  proper  qualification  in  this  class  of  cases.  It  seems  to  us  proper 
that,  when  it  is  sought  to  impeach  the  testimony  of  a  witness  by 
showing  that  he  has  made  contradictory  statements  out  of  court, 
the  party  calling  such  witness  should  have  the  right  to  show  that 
very  recently  after  the  transaction,  and  before  such  contradictory 
statements  were  made,  he  made  statements  as  to  the  transaction 
consistent  with  the  evidence  given  by  him  on  the  trial.  The  evidence 
introduced  in  this  case  on  the  part  of  the  state  comes  clearly  within 
this  rule,  and  we  are  of  the  opinion  that  the  court  committed  no  error 
in  admitting  it. 

The  judgment  of  the  court  below  is  affirmed. 
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Cope  et  al,  v.  Eckert    et  aL 

In  a  dispute  as  to  the  location  of  the  corner  marking  houndary  lines,  where 
surveyors  testify  that  they  had  established  such  corner  by  reference 
to  the  nearest  establisheo  corners  on  township  lines,  and  that  in 
doing  so  they  found  but  disregarded,  other  corners  recognized  by  the 
owners  of  adjacent  land,  a  finding  that  such  other  comers  were  rec- 
ognized government  comers,  and  the  survey  therefore  improper,  was 
not  supported  by  the  evidence. 

Haket,  J.,  dissenting. 

(Opinion  filed  October  2,  1901.) 

Appeal  from  circuit  court,  Turner  county.  Hon.  E.  G.  Smith, 
Judge. 

ActicMi  by  F.  M.  Cope  and  another  against  Fredericka  Eck* 
ert  and  another,  to  quiet  title  and  determine  adverse  claims  to  cer- 
tain realty.  From  a  judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Reversed. 

Keith  &  Warren,  for  appellants. 

French  &  Orvis,  for  respondents.  * 

Corson,  J.  This  is  an  action  to  quiet  plaintiff's  title,  and  to 
determine  the  adverse  claim  of  defendants  to  a  tract  of  land  con- 
taining 24.49  acres,  and  to  recover  possession  thereof  from  the  de- 
fendants. The  findings  and  judgment  were  in  favor  of  the  defend- 
ants, and  the  plaintiffs  appeal. 

The  tract  of  land  in  controversy,  it  is  claimed  by  the  plaintiffs 
constitutes  the  easterly  portion  of  the  N.  E.  yi  of  section  31,  owned 
by  them,  being  8.41  chains  in  width  at  the  northerly  end  and  4.10 
chains  in  width  at  the  southerly  end.  The  defendants  are  the  owners 
of  the  N.  W.  J4  of.  section  32,  and  claim  said  tract  as  part  of  said 
N.  W.  ^  owned  by  them.  The  principal  point  of  controversy  was 
as  to  where  the  original  government  monument  was  placed  at  the 
Vol.  15  S.  D— 12 
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northeast  comer  of  section  31.  No  recognized  government  monu- 
ment is  now  to  be  found  at  that  comer,  either  at  the  point  claimed 
by  the  defendants  or  at  the  point  claimed  by  the  plaintiffs.  The  dis- 
tance between  the  two,  as  before  stated,  is  about  8.41  chains.  The 
case  was  tried  by  the  court,  with  the  assistance  of  a  jury.  The  follow- 
ing questions  were  submitted  to  the  jury,  to  which  they  returned' 
answers :  ( i )  Are  there  any  known  govemment  comers  on  the  east 
and  west  line  running  between  sections  30  and  31,  29  and  32,  other 
than  those  on  the  township  lines  on  the  east  and  west  side  of  the 
township?  Ans.  Yes.  (2)  Are  there  any  known  govemment 
corners  on  the  north  and  south  line  running  between  those  sections 
31,  32,  29  and  30,  other  than  those  on  the  north  and  south  line? 
Ans.  No.  (3)  Is  the  comer  claimed  by  the  defendants,  and  known 
as  the  Eckert  comer,  and  situated  69  chains  and  62  links  east  from 
the  northwest  comer  of  section  31,  and  81  chains  and  83  links 
north  from  the  southeast  corner  of  section  31,  an  original  govem- 
ment comer?  Ans.  No."  In  addition  the  court  made  certain 
findings,  the  material  parts  of  which  are  as  follows:  "(3)  That  the 
location  of  the  section  comer  at  the  northeast  corner  of  the  north- 
east quarter  of  said  section  31,  and  at  the  northwest  comer  of  the 
northwest  quarter  of  said  section  32,  having  been  in  dispute,  one 
E.  H.  Van  Antwerp,  and  T.  F.  Collins,  county  surveyor  of  said 
Turner  county,  were  employed  to  locate  and  re-establish  said  section 
comer.  (4)  That  said  Van  Antwerp  and  said  T.  F.  Collins  each, 
in  making  a  separate  survey  for  the  purpose  of  locating  and  re-es- 
tablishing said  section  corner,  measured  and  surveyed  from  undis- 
puted govemment  section  comers  .on  the  township  lines  of  said  town- 
ship according  to  the  govemment  field  notes  of  the  survey  of  said 
township,  and  did  not  measure  from  or  recognize  any  other  section 
or  quarter  section  corner  in  said  township;     that  the  point  so  lo- 
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cated  as  a  comer  to  said  section  by  said  survey  is  the  comer  claimed 
by  the  plaintiffs ;  that  the  only  evidence  of  its  location  at  the  point 
claimed  by  plaintiffs  wa6  the  survey  so  as  above  stated,  made  by  said 
Van  Antwerp  and  Collins  from  said  field  notes,  said  survey  ignoring 
all  interior  section  and  quarter  section  corners.  (5)  That  at  the  time 
of  making  said  survey  there  were  known  government  comers  on  the 
east  and  west  line  mnning  between  sections  30,  31,  29  and  32,  other 
than  those  on  the  east  and  west  township  lines  of  said  township  97, 
north  of  range  52,  west,  in  Tumer  county,  South  Dakota,  nearer  to 
the  northeast  section  comer  of  31,  in  said  township  and  range,  than 
the  comers  on  the  township  lines  of  said  township  used  by  the  sur- 
veyors. Van  Antwerp  and  Collins,  in  making  said  survey."  From 
these  and  other  findings  in  the  case,  the  court  concludes  that  the  sur- 
veys made  by  Van  Antwerp  and  Collins  were  not  made  in  accordance 
with  the  law  and  rules  of  the  United  States  land  department ;  and  it 
further  concludes  that  the  corner  located  by  said  survey  was  not 
shown  to  be  the  government  section  comer,  or  a  re-location  and  estab- 
lishment of  the  government  section  comer  between  the  sectiors, 
and  thereupon  the  court  entered  judgment  dismissing  the  action. 
To  these  findings  of  fact  and  conclusions  of  law  the  plaintiffs  ex- 
cepted, specifying  the  particulars  in  which  the  evidence  was  insuf 
ficient  to  justify  the  respective  findings  of  fact. 

The  principal  question,  therefore,  to  be  determined  is,  are  the 
findings  of  fact  justified  by  the  evidence?  It  will  be  observed  rhat 
the  comer  in  controversy  is  one  mile  north  and  about  one  mile 
east  of  the  west  township  or  range  line.  It  appears  from  the  evi- 
dence that  the  southwest,  southeast  and  northwest  comers  of  section 
31  were  well  known  and  established  government  comers.  It  is  con- 
tended on  the  part  of  the  appellants  that  it  was  not  shown  that  there 
were  any  other  existing  recognized  government  comers  within  the 
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same  distance  of  the  comer  in  controversy.  The  only  evidence  as 
to  the  existence  of  such  recognized  government  comers  is  that  cf 
Mr.  Collins  and  Mr.  Van  Antwerp.  Mr.  Collins  testified  as  follows : 
"I  had  the  field  notes  with  me  when  I  made  the  survey  of  this  sec- 
tion. I  run  these  lines  according  to  the  measurements  given  in  the 
field  notes,  and  proportioned  the  distance  that  I  found  according  to 
that  given  in  the  field  notes,  and  established  a  comer  common  to 
sections  29,  30,  31  and  32  on  the  basis  of  the  distance  pven  in  the 
field  notes.  I  commenced  on  the  range  line  at  the  northwest  ccVner 
of  section  31.  There  has  never  been  any  dispute,  to  my  knowledge, 
about  this  being  the  govemment  comer.  I  went  south  one  mile 
to  the  comer  of  the  towns.  That  was  the  township  comer.  Thence 
east  not  quite  a  mile,  because  the  west  side  is  a  fraction,  to  another 
comer,  I  went  north  of  this  comer  one  mile,  and  thence  west  again 
to  the  place  of  beginning.  The  sections  on  the  west  side  of  this  tovm" 
ship  are  fractional  sections.  The  distance  from  the  southeast  corner 
of  31  to  the  northeast  comer  is  79  chains,  98  links — 2  links  short 
of  a  mile.  The  distance  from  the  northwest  of  31  to  the  northeast 
of  31  is  the  northwest  quarter  38  chains,  8  links,  and  the  nortiieast 
quarter  39  chains,  90  links."  Mr.  Van  Antwerp  testified  as  follows : 
"I  located  the  northeast  comer  of  section  31.  I  located  it  from  the 
nearest  known  govemment  comers.  The  nearest  one  on  the  west 
was  on  the  town  line  between  sections  30  and  31.  The  nearest  north 
corner  was  on  the  township  line  between  sections  5  and  6.  The  near- 
est east  comer  was  on  the  township  line  between  sections  25  and  36. 
And  the  nearest  south  govemment  corner  was  on  the  south  town- 
ship line  at  the  southwest  of  32  and  southeast  of  31.  I  mn  a  line 
from  the  south  township  comer  between  31  and  32  to  the  north  town- 
ship corner  between  5  and  6,  and  found  the  distance  to  be  480.18 
chains.    At  80  chains  in  mnning  up  I  made  a  mark.    Then  I  started 
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on  the  east  township  line  between  25  and  36,  and  run  west  to  the 
township  line  between  30  and  31,  and  the  distance 
was  476.99  chains.  I  found  on  the  north  and 
south  lines  that  my  chain  agreed  correctly  with  the 
government  chain.  On  the  east  and  west  line  I  found  that  77.97 
chains  would  give  the  same  distance  as  78.18  chains,  as  shown  by 
the  government  field  notes.  At  those  two  distances,  80  chains  from 
the  comer  on  the  south  township  line,  as  shown  by  my  chain,  and 
77.97  chains  from  the  west  township  line,  I  established  a  comer  to 
29,  30,  31  and  32 — ^the  corner  in  controversy.  I  had  the  field  notes 
with  mc." 

It  will  be  noticed  from  the  findings  that  the  .court  finds  that 
Van  Antwerp  and  Collins,  in  making  the  survey  for  the  purpose  of 
establishing  the  comer,  measured  and  surveyed  from  undisputed 
government  section  comers  on  the  township  lines  of  said  township, 
and  that  the  court  does  not  question  the  correctness  of  the  survey 
so  made  from  the  recognized  government  corners,  but  finds  that  there 
were  other  government  comers  from  which  the  survey  might  have 
been  made,  but  from  a  careful  examination  of  the  evidence  we  are 
unable  to  find  any  testimony  sustaining  the  court's  theory.  Van 
Antwerp  states  distinctly  that  there  were  no  other  recognized  gov- 
ernment comers  other  than  the  corners  on  the  township  lines  between 
sections  5  and  6  on  the  north,  between  25  and  36  on  the  east,  between 
31  and  32  on  the  south — ^at  the  southwest  of  32  and  southeast  of  31 — 
and  between  30  and  31  on  the  west — at  the  northwest  of  31.  Mr. 
Collins'  testimony  is  substantially  to  the  same  effect.  It  is  true  that 
the  jury  found  that  there  were  known  government  corners  on  the  east 
and  west  line  running  from  the  corner  on  the  east  township  line; 
but,  after  examining  the  evidence,  we  think  this  finding  is  entirely 
unsupported.     Collins  speaks  of  two  comers  on  the  line  run  from 
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the  east  township  line,  which  were  one  and  two  miles  from  said 
east  line,  which  he  says  were  recognized  by  the  owners,  but  he  does 
not  say  that  they  were  government  comers,  or  that  he  recognized 
them  as  such.  This  seems  to  be  the  only  evidence  upon  which  the 
jury  could  base  their  finding,  but  if  these  were  in  fact  recognized 
government  corners,  they  were  at  least  two  miles  more  distant  than 
the  corners  from  which  the  surveys  were  made.         ^ 

This  court  is  further  of  the  opinion  that  the  findings  of  the  court 
below  are  not  supported  by  the  evidence.  It  necessarily  follows  that, 
if  the  findings  are  not  supported  by  the  evidence,  the  court's  conclu- 
sions of  law  are  erroneous.  It  is  quite  clear,  therefore,  that  the  ap- 
pellants are  entitled  to  a  new  trial.  The  judgment  of  the  court  be- 
low is  reversed  and  a  new  trial  granted. 

Haney,  J.,  dissenting. 


2. 


Williams  v.  Turner  Tp. 

Where  the  petition  for  the  laying  out  of  a  highway  called  for  a  road 
between  certain  sections,  and  on  the  section  line,  according  to  the 
government  mounds  and  pits,  and  the  town  board  ordered  a  survey 
for  the  line  of  the  road,  and  the  order  for  the  laying  out  of  the  high- 
way made  the  survey  and  plat  a  part  thereof,  the  order  should  not  be 
construed  as  one  for  the  laying  out  of  a  section  line  road. 

Comp.  Laws,  §  1324,  provides  that  any  one  feeling  himself  aggrieved 
by  any  determination  or  award  of  damages  by  the  supervisors  of  any 
town  in  laying  out  any  highway  within  30  days  after  the  filing  of 
such  determination  may  appeal  therefrom.  Section  1327  enacts  that, 
if  the  damages  claimed  exceed  $100,  an  appeal  may  be  taken  to  the 
circuit  court,  and  that  such  appeal  shall  bring  before  such  court  the 
propriety  of  the  amount  of  damages  and  all  matters  referred  to  in 
the  notice  of  appeal,  and  that  the  latter  shall  be  submitted  to  a  jury 
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and  tried  as  other  appeals,  and  the  Jury  shall  re-assess  the  damages 
aforesaid,  and  make  the  verdict  conform  to  the  facts  and  justice  of 
the  case.  Section  1328  provides  that  when  such  determination  shall 
have  been  reversed  the  supervisors  shall  lay  out  or  discontinue  the 
highway  in  conformity  with  the  decision  of  the  appeal.  Section  1325 
relative  to  the  powers  of  justices'  courts  on  such  an  appeal,  provides 
that,  if  on  the  trial  it  is  defined  necessary  that  an  examination  of 
the  road  should  be  had  by  the  jury,  the  justice  may  order  such  exam- 
ination, and  direct  the  Jury  to  consider  the  determination  of  the 
supervisors,  and  to  make  return  in  writing,  which  shall  be  filed  in 
the  oflace  of  the  town  clerk,  and  provides  the  effect  of  such  decision. 
Held,  that  it  is  apparent  from  the  statutes  that,  on  appeal  to  the  cir- 
cuit court  from  a  determination  of  the  town  board  relative  to  laying 
out  of  a  highway,  a  trial  de  novo  should  be  had  on  all  questions  pre- 
sented by  the  notice  of  appeal,  and  that  the  circuit  court  might  affirm, 
modify,  reverse,  set  aside,  or  vacate  any  of  the  proceedings  of  such 
board. 

Where,  on  an  appeal  from  a  decision  of  a  town  board  relative  to  the 
laying  out  of  a  highway,  the  notice  of  appeal  attacks  the  proceedings 
as  being  without  jurisdiction  and  irregular,  in  that  the  order  pro- 
vides for  an  entirely  different  highway  than  that  petitioned  for,  and 
is  otherwise  irregular,  6.nd  also  attacks  them  as  collusive  and  fraudu- 
lent, it  is  competent  for  the  appellant  to  prove  any  fact  tending  to 
show  the  proceedings  irregular,  without  jurisdiction,  or  fraudulent. 
Comp.  Laws,  §  5342,  provides  that,  when  two  or  more  actions  are  pend- 
ing at  one  time  between  the  same  parties  and  in  the  same  court  upon 
causes  of  action,  which  might. have  been  joined,  the  court  may  order 
the  actions  to  be  consolidated.  Held,  that  where  several  persons  ap- 
pealed frona  an  order  of  a  town  board  directing  the  la3ring  out  of  a 
highway,  the  case  did  not  come  within  the  statute,  and  it  was  proper 
to  refuse  a  consolidation  of  the  appeals. 

Comp.  Laws,  §  1191,  enacts  that  all  section  lines  shall  be  public  high- 
ways, as  far  as  practicable,  and  that  they  shall  be  60  feet  wide,  taken 
equally  from  each  side  of  the  lines;  and  by  Section  1218  the  board  of 
county  commissioners  has  power  to  establish,  change,  or  vacate 
highways  on  section  and  quarter  section  lines  without  the  appoint- 
ment of  viewers  or  the  services  of  a  surveyor.  Held,  that,  as  there 
appeared  to  be  no  special  provision  relating  to  the  powers  and  duties 
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of  town  supervisors  in  laying  out  highways,  such  statutory  proTislon 
is  applicable  to  town  boards. 

6.  Where,  on  appeal  to  the  circuit  court  from  an  order  of  the  town  board 
directing  the  laying  out  of  a  highway,  it  appeared  that  the  petition 
had  been  for  a  section  line  highway,  but  appellant  claimed  that  the 
highway  as  surveyed  by  order  of  the  board  and  ordered,  was  not  a  sec- 
tion line  highway,  but  that  it  was  contemplated  that  it  should  be  lo- 
cated elsewhere,  and  that  the  action  of  the  board  was  fraudulent,  it 
was  error  to  refuse  in  evidence  a  writing  purporting  to  be  a  contract 
between  the  town  board  and  a  surveyor  for  the  survey  of  the  highway. 

7.  Where,  on  appeal  from  an  order  of  a  town  board  directing  the  laying 
out  of  a  highway,  the  notice  of  appeal  alleged  that  there  was  no  pub- 
lic necessity  for  the  highway,  and  that,  while  a  section  line  highway 
had  been  petitioned  for,  the  order  was  not  one  for  the  highway  on  the 
sectioA  line  as  established  by  the  government  mounds  and  pits,  it  was 
error  not  to  receive  evidence  to  show  that  there  was  no  necessity  for 
the  road,  and  that  it  was  not  located  on  the  section  line. 

8.  Where,  on  appeal  from  an  order  of  the  town  board  directing  the  lay- 
ing out  of  a  highway,  it  appeared  that  the  petition  for  the  highway 
was  for  one  on  a  section  line,  and  appellant's  notice  of  appeal  alleged 
that  the  highway  was  in  fact  ordered  to  be  laid  out  according  to  a 
survey  made  by  the  order  of  the  board,  and  not  on  a  section  line,  it 
was  error  not  to  compel  the  one  who  made  the  survey  to  answer  ques- 
tions as  to  whether  in  making  the  survey  he  had  followed  the  govern- 
ment mounds  and  pits. 

9.  It  was  error  .not  to  allow  appellant  to  show  by  a  witness  who  had  made 
a  survey  of  the  section  line  that  such  lines  did  not  follow  those  in  the 
plat  made  oy  the  surveyor  under  the  direction  of  the  town  board. 

10.  Where,  on  appeal  from  an  order  of  a  town  board  directing  the  laying 
out  of  a  highway,  it  appeared  that  the  petition  had  been  for  a  sec- 
tion line  highway,  for  which  no  damages  could  be  claimed,  but  that 
the  order  made  a  plat  and  survey  made  by  order  of  the  board  a*  part 
of  the  order,  a  survey  not  being  necessary  on  the  establishment  of  a 
section  line  highway,  it  was  error  not  to  receive  evidence  showing 
appellant's  damages. 

11.  Comp.  Laws,  §  4805,  provides  that  the  time  in  which  any  act  provided 
by  law  is  to  be  done  is  computed  by  excluding  the  first  day  and  in- 
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eluding  the  last.  A  law  required  that  copies  of  the  petition  for  the  lay- 
ing out  of  the  highway  should  be  posted  20  days  before  any  action 
should  be  taken,  and  that  notice  should  be  served  on  the  parties  in- 
terested 9  days  before  tue  hearing.  It  appeared  that  the  notices  were 
posted  on  the  30th  of  April,  and  an  order  made  thereunder  on  the 
20th  of  May,  and  that  the  notice  was  served  on  the  parties  on  the  23d 
of  May,  and  the  hearing  haa  on  the  2d  of  June.  Held,  that  the  posting 
and  service  were  sufficient. 
Ha  NET,  J.,  dissenting. 

(Opinion  filed  October  25,  1901.) 

Appeal  from  circuit  court,  Turner  county.  Hon.  E.  G.  Smith, 
Judge. 

Proceedings  on  the  laying  out  of  a  highway  in  the  township  of 
Turner  and  county  of  Turner.  From  a  judgment  of  the  circuit  court 
affirming  an  order  by  the  board  of  town  supervisors  purporting  to 
lay  out  the  highway,  Richard  Williams  appeals.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Hosmer  H.  Keith,  for  appellant. 

Alan  Bogue  and  French  &  Orvis,  for  respondent. 

Corson,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment 
of  the  circuit  court  affirming  an  order  made  by  the  board  of  town 
supervisors  purporting  to  lay  out  a  highway.  The  petition  for  a 
highway  filed  with  the  board  is  substantially  as  follows :  "The  un- 
dersigned legal  voters,  who  own  real  estate,"  etc.,  "hereby  petition 
you  to  lay  out  a  road  as  follows :  Beginning  at  the  section  comer 
on  the  north  line  of  Turner  township,  ♦  *  *  between  sections 
one  and  two ;  *  *  ♦  then  south  on  the  section  line,  according 
to  the  government  mounds  and  pits,  to  the  south  section  comer  be- 
tween sections  thirty-five  and  thirty-six  of  said  township ;  the  sec- 
tion comer  on  the  north  to  be  in  the  center  of  the  beginning,  and  the 
said  section  comer  on  the  south  to  be  in  the  center  of  the  terminal, 
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of  said  road ;  said  road  to  be  four  rods  wide."  Then  follows  the 
description  of  the  lands  through  which  said  road  was  to  pass ;  among 
them  being  the  land  of  the  appellant,  Richard  Williams.  It  will  be 
noticed  that  the  road  petitioned  for  was  a  section  line  road,  and  that 
it  was  to  be  laid  out  according  to  government  mounds  and  pits, 
and  that  no  reference  whatever  is  made  to  any  survey.  The  town 
board,  however,  seems  to  have  assumed  the  right  to  have  a  survey 
made,  and  such  survey  was  made  by  one  T.  F.  CoUins.  On  the  i8th 
day  of  June,  1898,  the  board  made  an  order  purporting  to  establish 
d  highway,  following  the  description  as  contained  in  the  petition; 
and  after  reciting  the  posting  of  notices,  etc.,  the  board  proceeded 
to  make  the  following  order :  "It  is  therefore  ordered  and  determ- 
ined that  a  road  be,  and  the  same  is  hereby,  laid  out  and  established 
according  to  the  description  last  aforesaid,  and  the  report  and  plat 
herewith  accompanying,  which  is  hereby  made  a  part  of  this  order, 
and  it  is  hereby  declared  to  be  a  public  highway  four  rods  wide; 
the  said  description  above  given  being  the  center  of  said  road."  It 
will  be  noticed  from  the  order  that  the  road  is  laid  out  and  estab- 
lished according  to  the  description  in  the  petition,  and  the  report  and 
plat  are  made  a  part  of  the  order. 

The  notice  of  appeal  by  the  plaintiff  is  too  lengthy  to  be  set  out 
in  full,  and  it  may  be  -summarized  as  follows :  "The  appeal  was 
taken  from  the  order  made  by  the  township  board  and  filed  in  the 
clerk's  office  of  Turner  township  on  the  21st  day  of  June,  1898, 
purporting  to  lay  out  a  highway  in  said  Turner  township,  setting  out 
the  substance  of  the  order ;  and  the  notice  declares  that  the  appeal 
is  taken  from  the  whole  of  said  order,  and  from  the  whole  of  the  pro- 
ceedings had  by  them,  or  either  of  them,  in  said  matter,  in  the  laying 
out  of  said  pretended  highway,  and  in  the  assessment  of  damages  to 
the  appellant,  and  from  the  award  of  damages  annexed  to  said  or- 
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der,  and  that  said  appeal  is  taken  upon  the  grounds  therein  stated ; 
(i)  That  the  said  pretended  highway,  as  described  in  the  surveyor's 
report  and  plat  annexed  to  said  highway  order,  passes  through  and 
over  the  lands  of  the  appellant,  and  through  the  cultivated  part  there- 
of; that  said  highway  was  not  laid  out  by  said  supervisors  as 
prayed  in  said  petition  and  not  laid  out  upon  the  section  line  described 
in  the  petition,  as  prayed  therein;  (2)  that  said  supervisors  did  not 
have  jurisdiction  to  lay  out  said  highway;  (3,  4,  5,  6,)  *  *  * 
(7)  that  said  highway  so  pretended  to  be  laid  out  was  not  necessary, 
and  was  not  in  the  interests  of  the  public,  or  of  the  owners  of  the 
land  abutting  upon  said  highway,  or  in  the  interests  of  any  other 
person,  except  the  private  interests  of  said  supervisors  and  those 
acting  in  collusion  with  them  as  thereinafter  stated ;  that  there  is 
already  a  duly  laid  out  and  established  highway  upon  the  section 
line  mentioned  and  described  in  the  said  petition,  which  highway  was 
so  laid  out  and  established  and  ordered  open  in  thie  year  1895,  and 
which  runs  nearly  parallel  and  at  a  short  distance  from  the  said 
highway  so  attempted  to  be  established  and  laid  out  through  the 
lands  of  this  appellant  as  aforesaid."  Under' the  eighth  ground  the 
appellant  alleged  facts  which,  if  true,  tend  to  prove  that  the  proceed- 
ings on  the  part  of  the  town  board  were  fraudulent,  and  taken  for 
the  purpose  of  injuring  the  appellant.  The  notice  further  states 
that  by  the  award  of  damages  annexed  to  said  road  order  the  appel- 
lant was  awarded  the  sum  of  $1,  whereas  in  truth  and  in  fact  he 
claims  that  the  actual  damage  sustained  by  reason  of  the  laying  out 
of  said  highway  through  his  said  lands  would  be  the  sum  of  $500, 
wherefore  the  appellant  prays  that  the  said  road  order,  the  said  pe- 
tition, the  said  award  of  damages,  and  all  proceedings  had  in  the  said 
matter  in  the  laying  out  of  said  highway  and  award  of  damages,  be 
vacated,  reversed,  and  in  all  things  held  for  naught,  and  that,  if  the 


Digitized  by  VjOOQ IC 


1»8  Williams  v.  Turner  Township. 

OpiDion  of  the  Court— CORSON,  J.  [16  S.  D. 

said-  highway  be  established  and  laid  out  through  the  lands  of  the 
plaintiff,  then  his  damages  by  reason  thereof  be  reassessed,  and  tfiat 
he  have  and  recover  as  such  damages  the  sum  of  $500. 

It  will  thus  be  seen  that  the  appellant  by  his  notice  attacks  the 
proceedings  as  being  without  jurisdiction  and  irregular,  in  that  the 
order  provides  for  an  entirely  different  highway  from  that  peti- 
tioned for,  and  is  otherwise  irregular,  and  that  the  proceedings  are 
attacked,  also,  as  collusive  and  fraudulent  from  their  inception  to 
their  termination.  It  would  seem,  therefore,  that  under  this  notice. 
it  was  competent  for  the  appellant  to  prove  any  facts  tending  to 
show  that  the  proceedings  were  without  jurisdiction,  were  irregular, 
or  were  fraudulent.  The  learned  circuit  court,  however,  seems  to 
have  taken  the  view  that  the  order  only  provided  for  laying  out  a 
section  line  road,  and  excluded  nearly  all  of  the  evidence  offered  on 
the  part  of  the  appellant  to  sustain  the  grounds  of  his  appeal.  We 
do  not  so  construe  the  order  of  the  board.  It  will  be  noticed  that 
the  road  is  established  according  to  the  description  last  aforesaid, 
and  the  report  and  plat  accompanying  the  same,  which  is  made  a 
part  of  the  order.  In  other  words,  the  board  laid  out  a  section  line 
road,  but  it  was  on  such  a  section  line  as  they,  together  with  the  sur- 
veyor, Collins,  had  established  by  metes  and  bounds.  It  does  not 
purport  to  be  a  section  line  established  by  the  original  survey,  and 
cannot  reasonably  be  so  construed.  Suppose  no  appeal  had  been 
taken  from  this  order,  and  the  road  supervisor  was  proceeding  to 
open  the  road  on  the  line  surveyed  by  Collins,  and  shown  by  his  plat 
and  field  notes ;  could  that  proceeding  or  the  order  be  questioned  in  a 
collateral  proceeding,  notwithstanding  the  Collins  line  was  an  entire- 
ly different  line  from  that  established  and  shown  by  the  plat  and 
field  notes  of  the  government  surveyor?  If  the  Collins  survey  con- 
stituted no  part  of  the  order,  then  it  should  not  have  been  included 
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in  and  made  a  part  of  the  order ;  but,  being  made  a  part  of  the  order 
itself,  A  very  serious  question  is  presented,  as  to  whether  it  would 
not  control  the  other  portions  of  the  oiKier,  and  definitely  establish 
a  section  line,  as  against  collateral  attack. 

Again,  the  appellant  sought  to  show  that  the  section  line  road 
had  been  established  in  1895,  some  20  rods  westerly  of  the  line  es- 
tablished by  the  Collins  survey.  The  evidence  upon  this  subject  was 
excluded  by  the  court  upon  apparently  the  same  theory.  Again, 
the  appellant  sought  to  show  that  the  whole  proceeding,  from  its 
inception  to  its  termination,  including  the  Collins  survey,  was  fratid- 
ulent,  and  made  for  the  purpose  of  injuring  the  appellant  by  laying 
out  the  road  through  his  premises,  and  not  upon  the  section  linp. 
This  evidence  was  also  excluded,  but  upon  what  theory  is  not  dis- 
closed. It  becomes  important,  therefore,  to  determine  what  the 
powers  of  the  appellate  court  are  upon  an  appeal  from  an  order  made 
by  the  town  supervisors  in  laying  out  a  highway,  or  in  declaring  the 
existence  of  a  highway  upon  a  section  line.  By  section  1324,  Comp. 
Laws,  it  is  provided  that  any  person  who  shall  feel  himself  aggrieved 
by  any  determination  or  award  of  damages  made  by  the  supervisors 
of  any  town  in  laying  out  any  highway  may  within  30  days  after 
the  filing  of  such  determination  appeal  therefrom ;  and  it  is  fur- 
ther provided  by  section  1327  Id.,  that  in  case  the  amount  of  damages 
claimed  exceeds  $100  the  appeal  may  be  taken  to  the  circuit  court 
of  the  county  by  the  service  of  written  notice  of  such  appeal,  and 
that  such  appeal  shall  bring  before  the  appellate  court  the  propriety 
o*  the  amount  of  damages,  and  all  matters  referred  to  in  the  notice 
of  appeal.  It  Js  further  provided  that  "unless  the  parties  otherwise 
agree  the  matter  shall  be  submitted  to  a  jury  and  tried  as  other  appeal 
cases  are  tried,  and  the  court  or  jury  as  the  case  may  be,  shall  re- 
assess the  damages  aforesaid,  and  make  the  verdict  conform  to  the 
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justice  and  facts  in  the  case."  By  Section  1328,  Id.,  it  is  provided 
that,  when  such  determination  shall  have  been  reversed  or  altered, 
the  supervisors  shall  proceed  to  lay  out,  alter,  or  discontinue  such 
highway  in  conformity  with  the  decision  of  such  appeal  and  the 
proceedings  thereon  shall  be  the  same  as  if  they  had  originally  so 
determined  to  lay  out,  alter,  or  discontinue  such  highway.  We  think 
it  is  quite  clear  from  all  the  various  provisions  of  these  sections  that, 
when  an  appeal  from  the  determination  of  such  town  board  is 
taken,  a  trial  de  novo  should  be  had  upon  all  questions  presented  by 
the  notice  of  appeal,  and  that  the  circuit  court  may  affirm,  modify, 
reverse,  set  aside,  or  vacate  any  or  all  of  the  proceedings  of  said 
board,  and  that  upon  such  appeal  it  may  re-try  all  the  issues  referred 
to  in  the  notice  of  appeal  which  might  or  could  have  been  considered 
by  the  town  board.  This  is  more  apparent  from  an  examination  of 
the  powers  of  the  justice's  court  upon  such  an  appeal.  By  Section 
1325  Id.,  it  is  provided  that,  "if  upon  the  trial  it  is  deemed  necessary 
by  the  jury  or  either  party  in  the  action  that  a  personal  examination 
by  the  jury  of  the  road  in  controversy  is  necessary,  the  justice  may 
on  motion  of  the  jury  or  either  party  in  the  action  direct  the  jury  to 
view  and  examine  the  highway  described  in  the  application,  and  con- 
sider the  determination  of  the  supervisors  or  commissioners  in  lay- 
ing out,  altering  or  discontinuing,  or  refusing  to  lay  out,  alter  or 
discontinue  the  same,  and  to  make  return  to  him  in  writing  within 
ten  days."  Section  1326,  Id.,  provides  that  the  justice  shall  file  the 
return  of  the  jury  in  the  office  of  the  town  clerk,  and  the  effect  of 
such  decision.  We  are  of  the  opinion,  therefore,  that  the  view  taken 
by  the  learned  circuit  court  as  to  the  powers  of  said  court  upon  such 
an  appeal  was  clearly  erroneous,  and  that  it  should  have  admitted 
the  evidence  offered  by  the  appellant. 

There  are  a  large  number  of  errors  assigned  in  the  record,  but 
we  shall  only  attempt  a  review  of  those  we  deem  most  important. 


Digitized  by  VjOOQ IC 


.  WiLLjAMS  v.  Turner  Township.  191 

Oct.,  1901.]  Opinion  of  the  Court— Ck>RSON,  J. 

The  first  error  assigned  is  that  the  court  erred  in  denying  ap- 
i  pellant's  motion  to  consolidate  the  road  appeal  cases,  and  try  them 
in  the  same  action,  but  we  are  of  the  opinion  that  the  court  commit- 
ted no  error  in  denying  this  motion.  The  appellants  in  the  several 
appeals  were  necessarily  different  parties,  and  whether  the  issues  were 
or  were  not  the  same  does  not  appear.  .  Section  5342,  Id.  provides 
that,  when  two  or  more  actions  are  pending  at  one  time  between  the 
same  parties  and  in  the  same  court  upon  causes  of  action  which  might 
have  been  joined,  the  court  may  order  the  actions  to  be  consolidated. 
As  the  parties  in  these  appeals  were  different,  the  case  does  not  come 
within  the  provisions  of  the  statute. 

It  is  next  assigned  as  error  that  the  court  erred  in  refusing  to 
receive  in  evidence  appellant's  Exhibit  L.,  which  purported  to  be 
I    a  contract  between  the  surveyor,  Collins,  and  the  town  board  of  su- 
pervisors, to  survey  the  proposed  highway.    It  is  claimed  on  the  part 
of  the  appellant  that  as  the  petition  only  called  for  a  highway  upon 
\   the  section  line,  and  as  the  section  line  had  been  established  by  the 
government  surveyor  in  making  the  original  survey  of  the  township, 
'    there  was  no  necessit^y  or  authority  for  the  board  to  make  a  survey 
I    of  this  section  line  for  the  purpose  of  making  this  order;    and  it 
seems  to  have  been  the  theory  of  the  appellant  that  the  proceedings  on 
the  part  of  the  board  in  laying  out  this  highway  were  fraudulent, 
'    and  that  the  making  of  the  survey  was  a  part  of  the  fraudulent 
\   scheme.    The  evident  purpose  and  object  of  the  appellant,  therefore, 
►   by  the  introduction  of  this  contract,  was  to  show  that  the  line  estab- 
i    lished  by  the  surveyor  was  not  the  true  government  section  line, 
I    and  the  fraudulent  character  of  the  transaction. 
I  Sections  11 89,  1191,  Comp.  Laws,  provide: 

^  "Section  1189.    All  section  lines  shall  be  and  are  hereby  declared 

[  public  highways  as  far  as  practicable:    Provided,  That  nothing  in 
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this  act  shall  be  so  construed  as  to  interfere  with  existing  highways 
in  the  settled  portions  of  the  state." 

"Section  1191.  The  public  highways  along  section  lines,  as 
declared  by  Section  1189,  shall  be  sixty-six  feet  wide  and  shall  be 
taken  equally  from  each  side  of  said  lines  unless  changed  as  provided 
in  the  preceding  section." 

Section  1218,  Comp.  Laws,  provides: 

"The  board  of  county  commissioners  has  power  to  establish, 
change  or  vacate  highways  upon  section  and  quarter-section  lines 
when  the  initial  and  terminal  points  and  the  course  of  the  highway 
can  be  clearly  described,  without  the  appointment  of  viewers  or  the 
services  of  a  surveyor;  but  in  all  other  respects  the  proceedings 
therein  shall  be  governed  by  the  provisions  of  the  preceding  subdi- 
vision of  this  article  relating  to  the  establishment,  vacation  and 
change  of  highways  not  on  such  lines."     * 

It  will  be  noticed  by  the  latter  section  that  it  is  the  board  of 
county  commissioners  that  has  the  power  to  establish  highways  upon 
section  and  quarter-section  lines,  but  it  is  claimed  by  counsel 
for  appellant  that  this  law  also  applies  td  town  boards  when  laying 
out  such  highways.  As  there  appears  to  be  no  special  provision  upon 
this  subject  in  the  chapter  relating  to  the  powers  and  duties  of  the 
board  of  town  supervisors  in  laying  out  highways,  there  would  seem 
to  be  no  impropriety  in  holding  that  this  section  is  applicable  to 
tbwn  boards.  Where  by  the  nature  of  the  ground  it  is  impractica- 
,ble  to  construct  the  highway  entirely  upon  the  section  line,  a  sur- 
vey of  such  portions  as  are  not  upon  the  section  line  might  be  prop- 
er, and  perhaps  necessary;  but  where  the  entire  highway,  as  ap- 
pears in  the  case  at  bar,  can  be  laid  out  upon  the  section  line,  there 
certainly  was  no  necessity,  and  we  doubt  if  there  was  any  authority  in 
the  statute,  for  such  a  survey  for  the  purpose  of  laying  out  the  high- 
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way.  But,  in  any  event,  if  such  a  survey  is  made,  it  must  be  in  ac- 
cordance with  the  section  line  established  by  th'e  government  sur- 
veyor. In  the  contract  sought  to  be  introduced  in  evidence  it  ap- 
pears that  Mr.  Collins  was  to  run  certain  lines,  to  be  designated  by 
the  said  board,  and  to  take  affidavit  of  parties  present  as  to  the  lo- 
cation of  certain  comers  of  the  work  to  be  done,  as  should  be  desig- 
nated by  said  board.  It  will  be  observed,  therefore,  that  the  contract 
was  not  to  re-establish  certain  section  lines  in  accordance  with  the 
government  plat,  field  notes,  pits  and  mounds,  but  to  survey  such 
lines  as  should  be  designated  by  the  board.  This  contract,  therefore, 
was  clearly  admissible  in  evidence,  and  in  excluding  it  the  court 
committed  error. 

The  refusal  of  the  court  to  allow  the  plaintiff  to  show  by  compe- 
tent evidence  that  the  laying  out  of  the  road  in  question  was  not  a 
public  necessity,  and  that  it  was  not  laid  out  on  the  section  line,  or  ac- 
cording to  the  government  mounds  and  pits,  is  assigned  as  error. 
We  are  of  the  opinion  that  this  evidence  was  admissible.  It  was 
certainly  competent  for  the  appellant  to  show  that  the  board  had, 
by  their  order  making  the  Collins  survey  part  thereof,  established  a 
highway  not  upon  a  section  line  in  accordance .  with  the  original 
government  plat  and  field  notes,  but  had  established  a  new  so-called 
section  line  through  his  premises,  and  that  a  highway  already  ex- 
isted upon  the  section  line,  some  rods  westerly  of  the  proposed  high- 
way. A  board  of  town  supervisors  cannot,  under  the  guise  of  lay- 
ing or  altering  a  section  line  road,  establish  a  new  section  line,  not 
in  accordance  with  the  government  field  notes  and  original  mounds, 
by  having  such  a  line  established  by  a  surveyor. 

It  is  further  assigned  as  error  that  the  court  erred  in  refusing 

to  allow  the  witness  Collins  to  answer  the   following  questions: 

"Now,  in  surveying  that  proposed  highway,  did  you  follow  and 
Vul.  15  S.  D.— 13- 


Digitized  by  VjOOQ IC 


194  Williams  v.  Turner  Township, 

Opinion  of  the  Court— CORSON,  J.  [15  S.  D. 

make  it  according  to  the  government  mounds  and  pits  ?  In  making 
such  survey,  did  yon  establish  mounds  and  pits  different  from  those 
claimed  as  the  government  mounds  ?  You  may  state  whether  or  not 
the  supervisors  accompanied  you  and  directed  you  where  to  esta'> 
lish  the  comers,  and  as  to  whether  or  not  you  established  mounds  and 
CQmers  under  the  direction  of  the  board  at  places  pointed  out  by 
them."  Various  other  questions  of  a  similar  character  were  pro- 
pounded to  the  witness,  but  upon  objection  of  the  defendant's  coun- 
sel they  were  excluded.  In  our  view,  these  questions  were  perfectly 
proper,  and  the  court  in  its  rulings  was  in  error. 

Again,  Mr.  Van  Antwerp,  a  surveyor,  was  placed  upon  the 
stand,  and,  after  having  shown  that  he  had  made  a  survey  and  plat 
of  the  section  lines,  and  followed  or  attempted  to  foHow  the  lines  as 
indicated  by  Mr.  Collins,  was  asked  if  the  plat,  Exhibit  M,  was  a 
true  and  correct  plat,  indicating  the  lines  surveyed  by  Mr.  Collins, 
and  set  forth  in  his  report,  and  the  section  lines  as  established  by 
the  government  survey  and  plat.  This  was  objected  to  as  incompe- 
tent, immaterial,  and  irrelevant,  and  calling  for  a  conclusion,  and  for 
the  reason  that  no  issue  was  raised  by  the  appeal  to  which  the  evi- 
dence sought  to  be  introduced  would  be  applicable,  and,  if  there 
was  any  mistake  in  the  survey  or  plat  of  Collins,  it  should  have  been 
raised  by  appellant  before  the  supervisors,  and  their  decision  had 
v.iereon.  The  objection  was  sustained.  These  objections  were  clear 
1 V  untenable.  As  we  have  before  stated,  the  trial  was  a  trial  de  novo, 
and  the  question  of  whether  or  not  this  Collins  survey  was  made 
upon  the  section  line  was  directly  raised  by  the  notice  of  appeal. 
A  number  of  other  questions  were  propounded  to  Mr.  Van  Ant- 
werp, and  were  ruled  out  by  the  court  under  similar  objections, 
and  the  appellant  was  not  allowed  to  show  that  the  Collins  survey 
was  not  made  upon  the  section  line,  but  was  made  thfough  his  prop- 
erty. 
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The  appellant  further  offered  to  show  the  amount  of  damages 
he  would  sustain  by  the  laying  out  of  the  highway  through  his  prem- 
ises. All  evidence  upon  this  subject  was  excluded  upon  the  ground 
that  it  was  a  section  line  road,  and  therefore  appellant  was  not  en- 
titled to  damages.  This  theory  would  be  correct  if  the  defendant 
board  had  by  their  order  purported  to  lay  out  a  section  line  road 
simply ;  but,  when  it  was  shown  that  the  line  was  run  by  a  surveyor, 
it  was  certainly  competent  for  the  appellant  to  show  that  that  line 
was  not  the  section  line,  and  that  it  ran  through  his  premises,  and  that 
he  was  damaged  thereby.  The  court  therefore  erred  in  excluding 
this  evidence. 

There  are  numerous  other  assignments  of  error,  and  a  large 
amount  of  evidence  of  a  similar  character  was  excluded  by  the  court 
under  similar  objections  by  counsel  for  defendant;  but  the  errors 
disclosed  sufficiently  show  the  nature  of  the  court's  rulings,  and  the 
theory  upon  which  they  were  made.  As  we  are  of  the  opinion  that 
the  court's  theory  was  clearly  wrong,  it  is  not  necessary  to  consider 
these  various  rulings  further.  The  case,  before  its  conclusion,  was 
taken  from  the  jury,  and  findings  made  by  the  court.  These  findings 
were  made  after  excluding  substantially  all  the  evidence  offered  on 
the  part  of  the  appellant,  and  were  all  excepted  to. 

There  is  one  other  question  that  we  deem  necessary  to  consider. 
It  is  contended  on  the  part  of  the  appellant  that  the  whole  proceeding 
was  void,  and  that  the  board  had  no  jurisdiction  to  make  the  order, 
for  the  reason  that  the  copies  of  the  petition  were  not  posted  for  20 
days  before  any  action  was  taken  thereon,  having  been  posted  on  the 
30th  of  April,'  and  the  order  made  thereunder  on  the  20th  of  May, 
and  also  for  the  reason  that  the  notice  required  to  be  served  upon  the 
parties  interested  was  served  on  the  23d  of  May,  and  the  hearing 
had  on  the  2d  of  June,  leaving  only  9  days  intervening  between  the 
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time  of  serving  and  the  hearing,  while  the  law  requires  20  and  10 
days,  respectively.  But,  excluding  the  first  and  including  the  last 
day,  the  number  of  days  is  found  to  be  20  and  10,  respectively.  Sec- 
tion 4805,  Comp.  Laws,  provides,  "The  time  in  which  any  act  pro- 
vided by  law  is  to  be  done  is  computed  by  excluding  the  first  day, 
and  including  the  last,  unless  the  last  is  a  holiday,  and  then  it 
is  also  excluded."  This  seems  to  be  the  rule  established  for  this 
state,  and  we  think  it  is  applicable  to  the  notices  in  question.  Under 
this  rule,  therefore,  the  notices  were  sufficient. 

These  conclusions  lead  to  a  reversal  of  the  judgment  of  the  court 
below.    The  same  is  reversed,  and  a  new  trial  ordered. 

Haney,  J.,  dissents. 


McCoRMiCK  Harvesting  Machine  Co.  v.  Yankton  Sav.  Bank, 

et  al 

1.  Where,  for  years,  the  general  agent  of  a  corporation  had  been  accus- 

tomed to  send  notes  due  the  corporation  to  a  bank  for  collection,  and 
the  bank,  as  it  collected  the  notes  at  different  times,  gave  the  agent 
credit  on  its  books,  sometimes  retaining  the  collections  as  long  as 
two  months  before  remitting  the  balance  due  the  corporation,  the  cor- 
poration was  merely  a  creditor  of  the  bank,  and  the  proceeds  of  col- 
lections made  by  it  could  not  be  regarded  as  trust  funds. 

2.  In  the  absence  of  any  affirmative  showing  that  the  corporation  had 
knowledge  of  such  course  of  business  \t  will  be  presumed  to  bave 
knowledge  through  its  general  agent. 

3.  In  an  action  against  the  receiver  of  a  bank  to  have  the  proceeds  of 
certain  notes  collected  by  the  bank  declared  a  preferred  claim  as  a 
trust  fund,  the  funds  in  the  bank  at  the  time  of  its  insolvency  having 
amounted  to  less  than  plaintiff's  claim,  it  was  proper  to  admit  In 
evidence  judgments  recovered  by  certain  preferred  creditors  of  the 
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bank  in  order  to  show  that  there  were  preferred  creditors,  entitled  to 
share  pro  rata  in  the  funds  in  the  bank  at  the  time  of  its  insolvency. 

4.  Where  for  two  years  the  general  agent  of  a  corporation  had  been  ao- 

Qustomed  to  send  notes  to  a  bank  for  collection,  and  the  bank  as 
it  collected  the  notes  at  different  times  gave  the  agent  credit  on  its 
books,  from  time  to  time  remitting  all  the  balance  due  the  corpora- 
tion, in-  an  action  by  the  corporation  on  the  Insolvency  of  the  bank, 
to  have  the  proceeds  of  the  notes  declared  a  preferred  claim  as  trust 
funds,  it  was  not  error  to  refuse  to  allow  a  witness  to  answer  a  ques- 
tion as  to  the  manner  in  which  the  corporation  collected  its  accounts 
in  tne  state,  it  not  being  £hown  that  the  bank  had  any  knowledge  of 
the  manner  in  which  the  corporation  did  business  with  other  banks, 
and  such  question  not  being  material. 

5.  It  was  not  error  to  sustain  an  objection  to  a  question  as  to  whether 
the  corporation  kept  or  authorized  a  general  account  with  any  bank  out- 
side of  certain  ones,  inasmuch  as  the  question  in  issue  was  whether 
the  transaction  between  the  corporation  and  defendant  bank  was 
such  that  the  relation  of  debtor  and  creditor  existed. 

6.  A  contention  that  it  was  error  to  permit  the  receiver  of  the  defendant 

bank  to  show  the  manner  in  which  the  accounts  were  kept,  for  the 
reason  that  such  issue  tended  to  contradict  the  express  agreement 
between  the  parties,  was  untenable. 

7.  What  is  a  prompt  transmittal  of  funds  within  the  meaning  t>f  an 
agreement  between  a  bank  and  one  who  sends  it  notes  for  collection, 
depends  upon  the  understanding  of  the  parties,  shown  by  the  usage 
or  course  of  business  between  them. 

(Opinion  filed  October  25,  1901.) 

Appeal  from  circuit  court,  Yankton  county.  Hon.  E.  G.  Smith, 
Judge. 

Action  by  the  McCormick  Harvesting  Machine  Company 
against  the  Yankton  Savings  Bank  and  another.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.    Affirmed. 

Hosmer  H.  Keith,  for  appellant. 

The  bank  received  the  money  as  a  trust  fund.  The  fact  that 
without  plaintiflF's    knowledge    or    consent    it   placed    the  various 
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amounts  received  in  its  books  as  a  general  deposit  would  not 
change  the  character  of  the  transaction  and  .the  plaintiff  is 
entitled  to  a  preference  in  its  payment  out  of  the  assets  of  the  as- 
signed estate.  Bowers  v.  Evans,  36  N.  W.  629;  Kimmel  v.  Dick- 
son, 5  S.  D.  221 ;  McLeod  v.  Evans,  28  N.  W.  173 ;  Frances  v. 
Evans,  33  N.  W.  93;  Carley  v.  Grans,  48  N.  W.  no;  Bank  v. 
Gas  Co.,  30  N.  W.  440;  Peak  v.  EUicott,  i  Pac.  499;  Van  Alen  v. 
Bank,  53  N.  Y.  i;  Frith  v.  Cartland,  2  Hun.  &  Mil.  417;  People 
V.  Bank,  39  Hun.  187;  Bank  v.  Johnson,  69  N.  W.  49;  People  v. 
Bank, '97  N.  Y.  32;  Caigir  v.  Hadley,  99  N.  Y.  131 ;  Bank  v.  Ins. 
Co.,  104  U.  S.  54;  May  v.  LeClaire,  78  U.  S.  217. 

French  &  Orz'is,  for  respondents. 

Cited  contra:  Nonotuck  Silk  Co.  v.  Flanders,  58  N.  W.  383; 
Annheuser-Busch  Brewing  Co.  v.  Clayton,  13  U.  S.  App.  295;  Sohs 
V.  Cox,  32  L.  R.  A.  715 ;  State  v.  Foster,  29  L.  R.  A.  226;  Bank  v. 
Johnson,  61  N.  W.  49;  Peters  v.  Kain,  133  U.  S.  670;  Little  v. 
Chadwick,  23  N.  E.  1005;  Atkinson  v.  Rochester  Print  Co.,  21 
N.  E.  178. 

Corson,  J.  This  is  an  action  by  plaintiff  against  the  defend- 
ant bank  and  its  receiver,  instituted  by  leave  of  the  court,  to  compel 
the  receiver  to  pay  to  the  plaintiff  as  a  preferred  claimant,  the  sum 
of  $380.72,  for  money  alleged  to  have  been  received  by  the  defendant 
bank  prior  to  its  insolvency,  on  November  22,  1899,  as  a  trust  fund. 
The  case  was  tried  by  the  court  without  a  jury,  and.  findings  of  fact 
and  conclusions  of  law  being  found  in  favor  of  the  defendants,  the 
plaintiff  appeals. 

The  court,  among  others,  finds  the  following  facts:  "That 
prior  to  the  first  of  October,  1899,  the  plaintiff  forwarded  and  de- 
livered to  the  said  Yankton  Savings  Bank,  at  Yankton,  S.  D.,  for  col- 
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lection  and  for  the  purpose  of  collecting  upon  a  commission,  and  with 
instructions  to  said  bank  to  collect  and  remit  the  proceeds  of  such 
collections  to  the  plaintiff,  and  for  no  other  purpose,  the  following 
described  promissory  notes,  belpnging  to  the  plaintiff."  The  court 
then  proceeds  to  set  out  the  names  of  the  makers  and  the  amounts 
due  on  eight  promissory  notes  which  the  defendant  bank  collected. 
These  notes  were  for  various  sums,  ranging  from  $4.40  to  $125. 
The  court  further  finds  that  between  September  26,  1899  and  Novem- 
ber 4,  1899,  these  notes,  amounting  in  all  to  $386.71,  were  collected 
by  the  bank.  The  court  further  finds;  "No.  8.  That  the  proceeds 
of  the  collection  of  the  said  notes  so  as  above  stated  made  by  the 
Yankton  Savings  Bank  were  by  the  said  bank  placed  among  other 
moneys  of  said  bank,  and  were  used  by  the  said  Yankton  Savings 
Bank  in  its  business,  without  the  knowledge  or  consent  of  the  plain- 
tiff. No.  9.  That  there  is  no  evidence  showing  or  tending  to  show, 
that  the  sum  as  above  stated,  collected  by  the  Said  Yankton  Savings 
Bank  for  the  plaintiff,  and  placed  among  its  funds,  was  on  hand 
at  the  time  the  bank  closed,  on  November  22,  1899,  except  the  sum, 
of  $131.29  in  cash,  being  the  only  cash  on  hand  in  the  said  bank,  nor 
any  evidence  to  show  that  the  assets  of  the  bank  were  in  any  manner 
increased  between  the  27th  day  of  September,  1899,  ^^^  ^^e  22d  day 
of  November,  1899,  when  the  bank  closed,  or  any  evidence  to  show 
that  the  said  sums  so  collected  were  invested  in  any  other  property 
which  the  said  Yankton  Savings  Bank  had  at  the  time  it  closed,  on 
the  22d  day  of  November,  1899.  No.  9>4.  That  prior  to  the  com- 
mencement of  this  action  plaintiff  duly  demanded  of  said  receiver 
the  payment  of  the  money  so  converted  and  used  by  said  Yankton 
Savings  Bank,  but  defendant  refused  to  pay  said  sum  as  preferred 
claim.  No.  10.  That  for  two  years  and  upwards  prior  to  the  date 
when  the  bank  closed  the  plaintiff  has  frorti  time  to  time  sent  to  the 
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Yankton  Savings  Bank  notes  to  be  collected  by  it  on  commission; 
that  these  collections  were  made  by  the  said  Yankton  Savings  Bank 
at  different  times,  credit  being  given  at  the  time  of  collection  to 
W.  B.  Postin,  general  agent  for  the  plaintiff,  on  its  books,  and  such 
collections  being  retained  by  the  bank  in  some  instances  as  long  as 
two  months  after  the  collection,  and  then  all  remitted  to  the  plaintiff 
at  one  time,  less 'the  commission  to  which  it  was  entitled."  "No.  12. 
That  from  the  3d  day  of  November,  1899,  to  the  22d  day  of  Novem- 
ber, 1899,  the  said  Yankton  Savings  Bank  was  open  and  doing  busi- 
ness, receiving  deposits,  and  paying  out  checks,  and  that  on  the 

day  of ,    1899,   the   date  of   the  appointment  of  the   receiver, 

it  sent  to  the  plaintiff  in  this  case  a  draft  for  the  sum  of  $380.72, 
which  said  draft  was  received  by  the  plaintiff  and  forwarded  by  it 
for  collection,  but  payment  was  refused  for  want  of  funds  in  the  bank 
upon  which  the  same  was  drawn.  No.  13.  That  the  assets  of  said 
Yankton  Savings  Bank  are  not  sufficient  to  pay  all  the  creditors  of 
said  bank  in  full,  but  are  sufficient  to  pay  plaintiff's  claim  in  full." 
From  these  findings  the  court  concludes  as  a  matter  of  law:  "(i) 
That  the  defendant  is  entitled  to  a  judgment  that  said  claim  of  the 
plaintiff  sued  upon  in  this  case  is  not  a  special  or  preferred  claim, 
but  that  the  relation  of  debtor  and  creditor  exists,  and  did  exist, 
between  plaintiff  and  defendant,  at  the  time  of  the  commencement 
of  this  action,  and  that  the  Yankton  Savings  Bank  received  the 
amount  claimed  in  plaintiff's  complaint  as  a  trust  fund.  No.  2.  That 
the  purpose  of  this  action  and  the  order  permitting  the  same  to  be 
brought,  was  to  test  the  question  as  to  whether  or  not  the  plaintiff's 
claim  should  be  allowed  and  paid  in  full  as  a  preferred  claim,  out 
of  a  special  trust  fund,  in  the  hands  of  said  receiver,  and,  the  court 
finding  that  the  plaintiff  is  not  entitled  to  such  relief  under  the  facts 
in  the  case,  the  defendant  should  have  judgment  for  the  costs,  and 
that  plaintiff's  cause  of  action  be  dismissed." 
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The  plaintiff  excepted  to  findings  Nos.  8,  9,  10,  11,  12,  and  also 
to  conclusions  of  law,  and  contends  that  the  findings  are  not  sus- 
tained by  the  evidence,  and  that  the  conclusions  of  law  are  contrary 
to  the  evidence,  and  contrary  to  the  findings  of  fact,  and  contrary  to 
law.  It  may  be  added  that  the  court  found  that  prior  to  the  com- 
mencement of  this  action  judgment  had  been  rendered  in  the  circuit 
court  of  Yankton  in  favor  of  various  parties,  amounting  to  a  sum 
greater  than  $131.29,  and  which  latter  sum  had  been  paid  out  upon 
said  judgments.  It  is  contended  on  the  part  of  the  appellant  that 
the  moneys  collected  by  the  bank  between  September  26th  and  No- 
vember 4th  were  received  by  the  bank  in  a  fiduciary  capacity,  as 
agent  for  the  plaintiflF,  and  the  fund  became  a  trust  fund,  to  which 
the  plaintiff  was  entitled  to  the  extent,  at  least,  of  the  moneys  found 
in  the  bank  at  the  time  it  suspended,  and  that  the  fact  that  the  judg- 
ments had  been  paid  by  the  receiver  could  not  affect  the  rights  of 
the  plaintiff.  The  respondent  insists,  in  support  of  the  judgment, 
that  the  plaintiff  had  become,  by  the  course  of  dealings  between  its 
agent,  Postin,  and  the  bank  simply  a  creditor  of  the  bank,  and  was  not 
entitled  to  any  preference  over  the  other  general  creditors  of  the 
bank,  and  this  seems  to  have  been  the  view  taken  by  the  learned  cir- 
cuit court. 

The  contention  of  the  appellant  that  the  findings  of  fact  are  not 
supported  by  the  evidence  is  untenable.  Without  attempting  to  set 
out  the  evidence,  it  is  sufficient  to  say  that,  after  a  careful  examina- 
tion of  the  same,  we  are  of  the  opinion  that  the  findings  are  fully 
supported  by  the  evidence,  or,  at  least,  that  there  is  no  clear  prepon- 
derance of  the  evidence  against  the  court's '  findings.  We  shall 
therefore  discuss  the  case  upon  the  theory  that  the  findings  are  fully 
supported  by  the  evidence,  and  that  the  principal  question  necessary 
to  be  considered  is,  did  the  findings  support  the  court's  conclusions 
of  law  and  the  judgment? 
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It  will  be  noticed  from  the  findings  that  the  plaintiff,  through 
its  general  agent,  Postin,  for  more  than  two  years  prior  to  the  closing" 
of  the  bank,  had  from  time  to  time  sent  notes  to  the  bank  for  col- 
lection, and  that  said  notes  were  collected  at  different  times,  and  cred- 
it given  at  the  time  of  collection  to  Postin  on  its  books,  and  that  the 
collections  were  retained  by  the  bank  in  some  instances  as  long  as 
two  months  after  the  collection,  and  then  all  remitted  to  the  plaintiff 
at  one  time,  less  the  commission.  While  it  does  not  affirmatively 
appear  that  the  plaintiff  had  actual  notice  that  these  sums  were  de- 
posited in  the  bank  to  the  credit  of  Postin,  and  that  this  was  the  usual 
course  of  business  between  the  bank  and  Postin,  we  think  it  must  be 
presumed  to  have  had  such  notice,  or  constructive  notice,  through  its 
general  agent.  Postin.  That  Postin  was  advised  of  the  method  in 
which  the  accounts  were  kept,  collections  made,  and  remitted  from 
time  to  time,  must  be  presumed  from  the  fact  that  the  drafts  were 
necessarily  accompanied  by  a  statement  of  account  showing  the  va- 
rious dates  when  the  notes  were  paid.  Clearly,  then,  the  plaintiff 
occupied  the  position  of  an  ordinary  depositor.  It  is  true  this  court 
held,  in  the  cases  of  Kimmel  v.  Dickson,  5  S.  D.  221,  58  N.  W.  561, 
'  25  L.  R.  A.  300,  49  Am.  St.  Rep.  869,  and  Manufacturing  Co.,  v. 
Auld  14  S.  D.  512,  86  X.  \V.  21,  that  where  one  deposits  a  sum  of 
money  in  a  bank  for  a  particular  purpose,  or  sends  to  a  bank  a  draft 
or  note  for  collection,  and  the  money  is  collected,  the  relation  of  debt- 
or and  creditor  does  not  exist  between  said  person  and  the  bank,  but 
that  the  bank  holds  the  money  as  trustee.  But  where,  as  in  the  case  at 
bar,  the  notes  are  sent  to  the  bank  for  various  amounts,  and  the 
money  when  collected,  is  credited  to  the  party,  or  its  general  agent, 
and  the  remittances  are  made  from  time  to  time  by  drafts,  and  this 
is  the  usual  course  of  business  between  the  parties,  the  rule  laid 
down  in  the  cases  cited  has  no  application.    Counsel  for  the  respec- 
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tive  parties  have  cited  a  large  number  of  authorities  in  which  the 
principles  of  law  applicable  to  the  collection  of  notes  and  drafts  by 
banks  are  discussed,  but  since  the  briefs  in  the  case  at  bar  were  filed 
this  court  has  fully  considered  the  question  in  the  case  of  Manufac- 
tuming  Co.  v.  Auld,  supra,  in  which  most  of  the  authorities  cited  are 
reviewed,  and  a  further  discussion  is  unnecessary.  In  that  case, 
Fuller  J.,  speaking  for  this  court,  says :  "According  to  an  invariable 
rule,  money  deposited  by  a  general  customer,  or  collected  for  him 
upon  a  note,  with  the  understanding  that  the  same  shall  be  passed 
to  his  account,  kept  subject  to  check,  the  entire  amount  belongs  to 
the  bank,  and  the  relation  of  debtor  and  creditor  thus  voluntarily 
created  precludes  him,  in  case  the  bank  becomes  insolvent,  from  par- 
ticipating in  the  distribution  of  funds  acquired  by  the  bank  in  vio- 
lation of  the  trust  which  adheres  to  the  relation  of  principal  and 
agent."  And  after  quoting  frpm  Thompson  on  Corporations,  he 
says :  *'Had  the  bank  transacted  its  business  agreeably  to  the  general 
custom  of  such  institutions,  the  money  collected  upon  the  note 
could  not,  in  any  sense  become  even  a  special  deposit,  and  the  rela- 
tion of  debtor  and  creditor  between  the  bank  and  the  corporation 
transmitting  the  note  for  collection  and  return  was  never  contem- 
plated. The  character  of  the  transaction  and  the  nature  of  the  ser- 
vice required  placed  the  collecting  bank  and  the  owner  of  the  note 
in  the  attitude  of  principal  and  agent,  and  the  money  collected 
never  belonged  to  the  bank,  nor  did  its  retention  create,  in  a  legal 
sense  the  relation  of  debtor  and  creditor/'  It  will  be  observed  in  that 
case  that  the  court  adopted  the  rule  that  where  the  draft  or  note  is 
sent  to  the  bank  for  collection  and  it  is  collected,  the  bank  holds  the 
lund  in  trust  for  the  party  transmitting  the  same,  and,  in  case  of 
the  bank's  insolvency,  the  party  transmitting  is  entitled  to  full  pay- 
ment from  the  cash  on  hand  in  the  bank  at  the  time  of  insolvency. 
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m  case  there  is  sufficient  funds  to  pay  all  the  preferred  creditors, 
and,  in  case  there  is  not,  then  to  his  pro  rata  share.  But  a  party  who 
seeks  to  invoke  the  application  of  this  rule  must  show  clearly  that  the 
relation  of  debtor  and  creditor  does  not'  exist  between  the  parties. 
Where,  however,  that  relation  does  exist,  the  party  can  oiily  claim  his 
share  of  the  assets. 

As  before  stated  in  our  opinion,  by  the  course  of  dealing  between 
the  plaintiff,  through  its  general  agent,  Postin,  and  the  bank,  the  re- 
lation of  debtor  and  creditor  was  established.  In  other  words,  it  had 
become  the  usage  between  the  plaintiff  and  the  bank  for  the  bank  to 
credit  it  with  the  amounts  collected,  and  remit  from  time  to  time  the 
proceeds  of  such  collections,  less  commissions.  Undoubtedly,  also, 
the  amounts  collected  and  credited  to  Postin  were  subject  to  his  check 
had  he  chosen  to  draw  for  the  same.  It  is  quite  clear,  therefore,  if 
we  are  corect  in  this  view  of  the  transaction  between  the  parties, 
the  conclusions  of  the  court  are  correct. 

It  is  further  contended  by  the  appellant  that  the  court  errer  in 
admitting  Exhibits  i,  2  and  3,  being  judgments  recovered  by  certain 
preferred  creditors  of  the  bank,  but  this  contention  is  untenable.  It 
was  perfectly  competent  for  the  receiver  to  show  that  there  were 
preferred  creditors  of  the  bank  who  were  entitled  to  share  pro  rata, 
the  cash  funds  found  in  the  bank  at  the  time  of  its  insolvency.  Man- 
ufacturing Co.  V.  Auld,  supra. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
refusing  to  allow  the  following  question  to  be  answered:  "You 
may  state  the  manner  in  which  the  company  collected  its  accounts  in 
this  state."  This  ruling  was  clearly  proper.  It  was  not  shown,  and 
there  was  no  offer  to  show,  that  the  bank  had  any  knowledge  of  the 
manner  in  which  the  plaintiff  did  its  business  with  other  banks  in 
the  state ;  and,  further,  it  is  not  material  what  its  manner  was  of 
doing  business  with  other  banks. 
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It  is  further  contended  on  the  part  of  the  appellant  that  the 
court  erred  in  sustaining  the  objection  to  the  further  question  to  the 
same  witness :  "You  may  state  if  your  company  keeps  or  authorizes 
d  general  account  with  any  bank  that  makes  collections  for  you,  out- 
side of  the  banks  at  Sioux  Falls  and  Aberdeen."  The  court's  ruling 
in  sustaining  the  Objection  to  this  question  was  clearly  right,  as  the 
question  to  be  determined  in  this  case  was  whether  or  not  the  transac- 
tion between  the  plaintiff  and  the  defendant  bank  was  such  that  the 
relation  of  debtor  and  creditor  was  created  between  them,  or,  in  other 
words,  whether,  by  the  usage  between  the  plaintiff  and  defendant 
bank,  the  moneys  became  a  general  deposit.  The  appellant  complains 
of  other  rulings  of  the  court  in  admitting  and  rejecting  evidence, 
but  we  are  of  the  opinion  that  the  court's  rulings  were  correct,  and 
that  the  appellant's  exceptions  cannot  be  sustained. 

The  appellant  further  contends  that  the  court  erred  in  permitting 
the  receiver  to  show  the  manner  in  which  the  accounts  were  kept  by 
the  bank,  for  the  reason  that  it  tended  to  contradict  the  express  agree- 
ment between  the  parties,  but,  in  our  view,  this  contention  is  unten- 
able. 

The  agreement  of  the  bank  was  to  transmit  "promptly."  This 
term  has  no  definite  legal  meaning,  and  what  is  "prompt"  transmittal 
of  funds  depends  upon  the  understanding  of  the  parties,  shown  by 
the  usage  or  course  of  business  between  them. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court 
is  affirmed. 

Fuller^  P.  J.,  dissenting. 
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Ormsby  v.  Hai,e. 

Defendant  executed  a  note,  interest  coupon  notes,  and  a  trust  deed.  The 
payee  and  trustee  were  officers  of  an  investment  oompanyp  which  had 
issued  debenture  bonds^  and  the  papers  were  delivered  by  such  of- 
ficers to  certain  trustees  for  the  holders  of  such  bonds,  the  invest- 
ment company  to  receive  all  interest  or  interest  coupons  due,  unless 
such  trustees  were  notified  that  the  company  had  failed  to  pay  intei> 
est  on  any  such  bond.  At  maturity  of  a  coupon,  January  1,  1894,  it 
was  returned  to  such  company,  and  retained  until  a  receiver  was 
appointed,  the  next  June,  and  held  by  the  receiver  until  he  sold  it 
to  plaintiff,  in  1898.  In  1896  the  trustees  for  the  bondholders  sold 
the  principal  note  and  trust  deed  to  a  purchaser,  to  whom  the  payee 
and  trustee  named  in  the  deed  executed  an  assignment  in  due  form 
of  the  mortgage  and  the  note  or  notes  secured  thereby.  The  same 
year  defendant  conveyed  the  mortgaged  property  to  such  purchaser 
in  full  payment  of  the  deM,  and  the  purchaser  canceled  the  principal 
note  and  trust  deed.  Held,  that,  even  if  the  sale  by  the  trustees  for 
the  bondholders  did  not  carry  with  it  the  1894  coupon,  the  transfw 
executed  by  the  payee  and  trustee  in  the  trust  deed  conveyed  the 
principal  note  and  all  coupons  to  the  purchaser,  and  by  such  settle- 
ment between  him  and  defendant  the  1894  coupon  was  paid. 

(Opinion  filed  November  20.  1901.) 

Appeal  from  circuit  court,  Meade  county.  Hon.  Joseph  B. 
MooRK,  Judge. 

Action  by  Alvin  L.  Ormsby  against  John  D.  Hale.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Chas,  C.  Polk,  for  appellant. 

Ed7cin  Van  Cise  and  Wesley  Stcii^art,  for  respondent. 

Hanky,  J.  This  action  is  founded  upon  the  following  instru- 
ment: **$i68.oo.  Jan.  2,  1892.  On  the  ist  day  of  January,  1894,  for 
value  received  I  promise  to  pay  to  the  order  of  W.  L.  Telford  one 
hundred  and  sixty-eight  dollars,  payable  at  the  office  of  the  Amer- 
ican  Investment  Company,  Emmetsburg,   Iowa,  being  interest  on 
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principal  note  of  $2,100,  signed  by  John  D.  Hale,  and  given  to 
W.  L.  Telford,  dated  September  16,  1887,  now  extended 
to  Jan.  I,  1897,  whicK  note  I  assume  and  agree  to  pay. 
The  note  bears  interest  at  12  per  cent  after  due,  and 
attorney  fees  if  collected  by  suit,  [signed,]  John  D.  Hale." 
Defendant,  in  effect,  admitting  its  execution,  alleged  an  accord  and 
satisfaction.  At  the  close  of  all  the  testimoi^»  both  parties  moved 
for  a  direction  of  the  verdict.  Defendant's  motion  was  sustained, 
and  plaintiff  appealed.  In  September,  1887,  defendant  obtained  a 
loan  through  the  American  Investment  Company  of  $2,100,  for 
which  his  note  was  given,  payable  to  the  order  of  W.  L.  Telford 
at  the  company's  office,*  New  York  City,  January  i,  1892,  with  in- 
terest according  to  the  tenor  of  five  interest  coupons  thereto  at- 
tached. The  loan  was  secured  by  a  trust  deed  to  land  in  Lawrence, 
now  Meade,  county,  in  this  state:  E.  S.  Ormsby  being  named  as 
trustee,  and  W.  L.  Telford  as  beneficiary.  On  January  2,  1892, 
Telford  and  defendant  entered  into  a  written  contract,  extending 
the  loan  for  five  years  from  that  date,  and  containing  the  follow- 
ing, among  other,  stipulations :  "In  consideration  of  said  extension, 
the  said  John  D.  Hale  hereby  agrees  to  pay  interest  on  saicl  note 
from  January  i,  1892,  until  said  principal  sum  shall  be  fully  paid, 
at  the  rate  of  8  per  cent  per  annum,  payable  annually,  to  wit,  on 
the  first  days  of  January  in  each  year,  said  interest  evidenced  by 
five  interest  coupons,  of  even  date  herewith,  made  by  John  D.  Hale, 
and  payable  to  the  order  of  W.  L.  Telford/*  It  was  also  stipu- 
lated that  all  the  conditions,  covenants,  and  agreements  contained  in 
the  trust  deed  should  continue  in  force  and  apply  to  the  security  of 
the  original  note,  and  the  interest  to  accrue  thereon  during  the 
full  term  of  the  extension.  The  instrument  sued  on  is  one  of  the  in- 
terest coupons  or  notes  mentioned  in  the  extension  contract.     At 
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the  time  of  or  soon  after  their  execution  the  extension  contract  and 
interest  notes,  including  the  one  in  suit^  were  delivered  to  certain 
trustees,  to  be  held  as  collateral  to  certain  debenture  bonds  issued  by 
the  American  Investment  Company.  For  brevity  and  convenience 
these  trustees  will  be  termed  the  ''bond  trustees."  On  or  before  March 
3,  1894,  the  note  in  suit  was  delivered  to  the  American  Investment 
Company,  under  whose  control  it  remained  until  June  25,  1894, 
when  that  company  went  into  the  hands  of  a  receiver.  It  remained 
under  the  receiver's  control  until  in  April,  1898,  when  it  was  pur- 
chased by  the  plaintiff  in  this  action.  In  December,  1895,  certain 
persons  known  as  the  "protective  committee",  who  were  interested 
in  the  investment  company's  debenture  bonds,  purchased  defendant's 
original  or  principal  note  of  $2,100  of  the  bond  trustees  at  pub- 
lic auction,  with  other  notes  and  mortgages  held  by  such  trustees 
as  collateral.  On  January  30,  i89i6,  E.  S.  Ormsby  and  W.  L.  Tel- 
ford executed  and  delivered  to  the  protective  committee  the  fol- 
lowing assignment:  "Know  all  men  by  these  presents  that  E. 
S.  Ormsby,  trustee,  and  W.  L.  Telford,  beneficiary,  in  considera- 
tion of  the  sum  of  twenty-one  hundred  and  no  one-hundredths  dol- 
lars, in  hand  paid  by  William  H.  Male,  Benjamin  Graham,  Will- 
iam Halls,  Jr.,  and  Harris  H.  Hayden,  have  sold,  assigned,  and  set 
over  to  said  William  H.  Male,  Benjamin  Graham,  William  Halls, 
Jr.,  and  Harris  H.  Hayden,  and  their  survivors,  the  mortgage  loan  of 
John  D.  Hale  and  Annie  E.  Hale  (his  wife),  secured  by  mortgage 
on  the  following  described  land,  to- wit:  *  *  *  And,  do  here- 
by sell  and  assign  the  note  or  notes  secured  thereby,  and  hereby 
empower  William  H.  Male,  Benjamin  Graham,  William  Halls,  Jr., 
Harris  H.  Hayden,  and  their  survivors,  to  do  or  act  in  the  premiseis 
as  we  might  or  could.  In  witness  whereof  we  have  hereunto  signed 
our  names  this  30th  day  of  January,  A.  D.  1896.     E.  S.  Ormsby, 
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Trustee.  W.  L.  Telford,  Beneficiary."  This  assi^ment  having  been 
duly  acknowledged,  was  recorded  in  the  proper  county,  August  6, 
1896.  In  December,  1896,  the  protective  committee  and  defendant 
reached  a  compromise  whereby  the  defendant  paid  certain  taxes, 
and  conveyed  the  mortgaged  premises  to  the  committee,  and  the 
committee  surrendered  defendant's  principal  note,  and  entered  satis- 
faction of  ti^  mortgage.  The  parties  to  this  accord  and  satisfaction 
evidently  ijnderstood  that  it  included  all  of  the  obligations  growing 
out  of  the  loan.  There  was  no  computation  of  interest,  as  the  amount 
recognized  to  be  due  was  regarded  as  exceeding  the  value  of  the 
property  conveyed  by  defendant. 

From  .the  foregoing  undisputed  facts  it  will  be  observed  that 
the  real  controversy  is  whether  the  obligation  evidenced  by  the 
writing  sued,  on  in  this  action  passed  to  the  protective  committee  with 
the  transfer  *f  the  principal  note.  If  it  so  passed,  it  was  extinguished 
by  the  accord  and  satisfaction.  When  the  principal  note  was  trans- 
ferred the  note  in  suit  was  not  considered  by  the  bond  trustees  or 
the  protective  committee.  It  had  been  previously  delivered  to  the 
American  Investment  Company  by  the  bond  trustees,  acting  under 
the  following  provisions  of  the  contract  relating  to  the  collateral 
in  their  possession :  "It  is  further  expressly  stipulated  that  the 
American  Investment  Company  shall  be  entitled  to  receive  all  in- 
terest or  interest  coupons  due  upon  securities  in  the  hands  of  said 
trustees,  imless  the  said  trustees  have  notice  from  the  holders  of 
some  debenture  bond  that  the  interest  upon  the  same  is  in  default ; 
after  which  time,  unless  the  amount  of  interest  be  upon  notice 
promptly  paid  up,  the  American  Investment  Company  of  Emmets- 
burg,  Iowa,  has  not  been  entitled  to  receive  interest  or  coupons  upon 
said  mortgages  and  securities  held  by  said  trustees  as  security  for 

said  debenture  bonds  which  are  in  default.    The  said  American  In- 
Vol  16S.  D.— 14 
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vestment  Company  of  Emmetsburg,  Iowa,  expressly  reserves  the 
right,  at  any  time  to  withdraw  any  securities  from  the  hands  of  said 
trustees  upon  substituting  for  the  same  others  of  equal  value  of  the 
same  character."  As  the  bond  trustees  had  not  received  notice  from 
the  holders  of  any  debenture  bonds  that  the  interest  upon  the  same 
was  in  default  when  the  note  in  suit  was  delivered  to  the  American 
Investment  Company,  there  was  no  breach  of  duty  on  the  part  of 
the  trustees  in  respect  to  such  delivery.  At  the  sale  of  the  principal 
note  to  the  protective  committee  it  was  distinctly  announced  that  the 
bond  trustees  sold  simply  what  they  had,  they  offering  the  bundles 
of  papers  to  any  one  for  examination,  and  that  they  assumed  no  lia- 
bilities and  guaranteed  nothing  in  connection  with  them.  Were  it 
not  for  the  written  assignment  of  E.  S.  Ormsby  and  W.  L.  Telford 
to  the  gentlemen  composing  the  protective  committee,  above  set 
forth,  there  might  be  reason  for  contending  that  the  obligation  in 
suit  was  never  transferred  to  the  committee;  but  such  contention 
cannot  be  sustained  in  the  face  of  the  written  assignment,  signed 
by  the  trustee  and  beneficiary  named  in  all  the  papers  connected 
with  the  loan,  each  of  whom  was  during  the  entire  life  of  the  loan 
an  officer  or  employe  of  the  investment  company.  This  assignment 
was  executed,  acknowledged,  and  recorded  before  the  settlement  be- 
tween the  protective  committee  and  defendant  was  made,  and  the 
only  person  shown  to  have  authority  in  the  matter  therein  not  only 
assigned  and  set  over  the  mortgage  loan,  but  expressly  "sold  and 
assigned  the  note  or  notes  secured  thereby."  Whether  or  not  title 
lo  the  note  in  suit  passed  as  an  incident  of  the  transfer  of  the  princi- 
pal note,  title  thereto  was  certainly  transferred  by  the  written  assign- 
ment, and  therefore  defendant's  obligation  thereunder  was  extin- 
guished by  the  accord  and  satisfaction. 

In  the  view  we  have  taken,  it  becomes  unnecessary  to  consider 
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th^  assignments  of  error  relating  to  the  introduction  of  evidence. 
The  judgment  is  affirmed. 


Ba^kervillb  v.  Gaar,  Scott  &  Co. 

!•  An  order  permitting  au  amendment  to  an  answer  is  largely  discre- 
tionary, and  should  not  be  reversed  where  no  abuse  of  discretion  is 
shown 

2.  Where  it  appears  by  the  abstract  that  certain  evidence  was  intro- 

duced by  appellant,  or  the  matter  is  left  in  doubt  as  to  the  manner  in 
which  the  evidence  came  into  the  record,  the  question  of  error  in  its 
admission  will  not  be  considered. 

3.  Where  plaintiff  sold  machinery  for  defendant  under  a  contract  for  a 

percentage  of  cash  payments,  and  of  notes^  when  paid,  but  not  of  un- 
paid notes,  when  a  machine  was  returned  to  or  taken  back  by  defend- 
ant, plaintiff  is  entitled  to  his  commission  on  a  partial  payment  of  a 
note  made  before  the  machine  was  taken  back  by  defendant 

(Opinion  filed  November  20,  1901.) 

Appeal  from  circuit  court,  Codingtcxi  county,  Hon.  Julian 
Bennett,  Judge. 

Action  by  M.  R.  Baskerville  against  Gaar,  Scott  &  Co.,  upon 
a  balance  alleged  to  be  due  as  commissions.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

John  B.  Hanten  and  C.  X,  Seward,  for  appellant. 

M.  £.  Sheldon  and  5*.  B.  VanBuskirk,  for  respondent. 

CoRSON,  J.  The  appellant  brought  this  action  to  recover  of  the 
defendant  the  sum  of  $195.50,  claimed  to  be  the  balance  due  him  as 
commissions  on  the  sale  of  certain  farm  machinery.  At  the  close 
of  the  plaintiff's  evidence  a  judgment  was  directed  for  the  defendant, 


Digitized  by  VjOOQ IC 


212  Baskerville  v.  Gaar,  Scott  &  Co. 

Opinion  of  the  Court— CoRSON,  J.  [15  S.  D. 

and  from  this  judgment  and  from  the  order  denying  a  new  trial, 
the  plaintiff  has  appealed.  The  principal  question  involved  in  this 
case  is  as  to  the  construction  of  the  contract  entered  into  between 
the  plaintiff  and  the  defendant  as  to  the  commissions  to  be  paid  for 
the  sale  of  such  machinery.  The  complaint  is  based  upon  four  cer- 
tificates issued  by  the  defendant  to  the  plaintiff,  in  the  following 
lorm :  *'M.  R.  Baskerville,  agent  for  Gaar,  Scott  &  Co.,  is  entitled 
to  forty-five  dollars,  commissicm  on  note  of  G.  J.  and  R.  D.  Van- 
delinder,  taken  for  machinery  sold  by  said  agent ;  the  said  note  being 
for  $250.00,  No.  17,981,  due  Oct  i,  1897.  This  certificate  is  pay- 
able by  Gaar,  Scott  &  Co.,  at  their  office  only,  when  said  note  has 
been  paid  in  full,  less  the  proportion  of  expense,  if  any,  incurred  in 
collecting  the  same,  and  is  subject  to  all  claims  against  the  party 
to  whom  this  certificate  is  issued.  This  certificate  will  bear  7  per 
cent  interest,  the  same  as  the  note  above  described,  to  be  computed 
from  August  10,  1896.  This  certificate  is  issued  in  accordance  with 
the  terms  and  conditions  of  the  contract  of  agency  existing  between 
Gaar,  Scott  &  Co.  and  the  said  agent  for  the  year  1896.  Not  trans- 
ferable." The  material  parts  of  the  contract  under  which  the  sales 
were  made  by  the  plaintifl?  are  as  follows :  "And  it  is  further  agreed, 
in  case  any  machinery  shall  be  delivered,  and  afterwards  returned  by 
the  purchaser,  that  no  commission  shall  be  payable  on  such  sale  and 
delivery,  and,  if  the  commission  has  been  paid  previous  to  such  re- 
turn, it  shall  be  refunded  by  the  party  of  the  second  part  to  the  party 
of  the  first  part.  The  party  of  the  first  part,  at  its  option,  and  with- 
out notice  to  party  of  the  second  part,  may  extend  the  time  of  pay- 
ment, change  or  release  securities  taken,  compromise  or  settle  as  to 
it  shall  seem  best,  any  notes  or  securities  taken  for  sales  made ;  and 
the  commissions  in  said  sales  shall  not  become  due  and  payable  until 
said  notes  and  securities  taken  are  fully  paid  in  cash,  and  the  money 
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received  by  the  company.  From  such  settlement  the  company  will 
deduct  all  disbursements  made  and  the  price  of  the  machinery  sold, 
with  commission  deducted,  and  the  balance  will  be  the  commission, 
but  in  no  case  to  exceed  the  commission  on  each  machine  or  engine, 
based  upon  sales  according  to  price  list.  And  the  said  party  of  the 
first  part  hereby  agrees  to  pay  and  allow  the  said  party  of  the  sec- 
ond part,  as  payment  in  full  for  all  duties  as  such  agent,  a  commis- 
sion on  the  printed  price  list  on  such  sales  only  as  shall  be  made  by 
said  agent  and  accepted  by  Gaar,  Scott  &  Co.  *  *  *  All  com- 
missions shall  be  prorated,  and  no  commissions  on  time  sales  shall 
be  due  on  the  deferred  payments,  except  such  payments  as  are  met. 
Commissions  on  time  sales  shall  be  evidenced,  as  to  each  note  taken, 
by  a  non-negotiable  certificate,  payable  when  the  note  upon  which 
the  same  has  been  issued  shall  have  been  paid  in  full,  less  the  pro- 
portion of  discount  and  expense,  if  any,  allowed  or  incurred  on  said 
note.  Any  commission  due  or  to  become  due  shall  at  any  time  be 
subject  to  any  debt,  liability,  or  obligation  due  or  to  become  due  from 
second  party  to  said  first  party,  arising  from  this  agreement  or 
through  the  busine'ss  transacted  under  it,  and  the  said  first  party  has 
a  right  thereto,  to  apply  said  commissions  on  said  obligations  at 
their  option.  It  is  further  understood  and  agreed  between  the  re- 
spective parties  hereto  that  in  case  of  foreclosure  or  the  return  to 
Gaar,  Scott  &  Co.  of  goods  sold  under  this  contract,  then  and  in 
that  case  the  party  of  the  second  part  shall  be  entitled  to  no  com- 
missions upon  such  sales,  other  than  those  which  may  have  accrued 
from  payments  made  before  such  foreclosure  or  return  of  goods  as 
above  stated."  It  appears  from  the  evidence  in  the  case  that  the  sale 
of  the  farm  machinery  was  made  by  the  plaintiff  for  the  sum  of 
$2,000,  and  that  after  the  payment  of  $950  thereof,  the  commis- 
sions on  which  were  paid  to  the  plaintiff,  the  defendant  entered  into 
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the  following  agreement  with  G.  J.  and  R.  D.  Vandelinder,  the  pur- 
chasers of  the  machinery :  **The  undersigned  mortgagors  do  hereby 
release,  assign,  and  transfer  unto  Gaar,  Scott  &  Co.,  mortgagee, 
all  and  singular,  the  goods,  chattels,  and  property  described  in  the 
within  and  annexed  mortgage,  for  value  received,  together  with  im- 
mediate possession  thereof,  *  *  *  and  hereby  appoint  D.  L. 
Shields  true  and  lawful  attorney,  hereby  authorizing  him  to  sell 
and  dispose  of  the  same  at  private  sale,  for  cash  or  on  credit,  at 
such  price  and  terms  as  he  may  deem  best,  and  to  apply  the  net 
proceeds  of  such  sale  to  the  debt  secured  by  said  mortgage ;  hereby 
ratifying  all  he  may  lawfully  do,  either  in  persc»i  or  by  substitute, 
in  the  premises ;  hereby  expressly  waiving  all  notice  of  sale  and  all 
proceedings  to  foreclose  the  equity  of  said  mortgage,  and  confirm- 
ing the  title  of  the  purchaser  of  said  property,  or  any  part  thereof." 
At  the  same  time  three  notes  for  $250  each  and  one  note  for  $300, 
^g^g^regating  $1,050,  less  $103.50  paid  on  one  of  the  notes,  were  can- 
celed by  the  defendant  by  the  following  indorsement  upon  each  of 
them :  "The  within  note  is  canceled  by  the  return  of  the  machinery." 
The  notes  so  canceled  bore  date  August  10,  1896,*  and  were  in  the  us- 
ual form,  and  signed  by  George  J.  and  R.  D.  Vandelinder.  It  was 
shown  that  on  one  of  these  notes  $103.50  had  been  paid  by  the  makers 
thereof,  and  that  no  part  of  said  money  had  been  turned  over  to  the 
plaintiff  as  his  commission.  The  machinery  returned  to  the  defend- 
ant was  received  in  satisfaction  of  the  balance  due  upon  its  said 
claim. 

After  a  jury  was  called  to  try  the  case,  the  defendant  asked  lea-^e 
to  serve  an  amended  answer;  less  than  twenty  days  having  elapsed 
since  the  service  of  the  answer.  To  this  amendment  the  plaintiff, 
by  his  counsel,  objected,  for  the  reason,  he  claimed,  that  the  amend- 
ment raised  a  new  issue ;  but  the  amendment  was  allowed,  and  the 


Digitized  by  VjOOQ IC 


Baskbrvillb  v.  Gaar,  Scott  &  Co.  215 

Nov.,  1901.]  Opluion  of  the  Court— CORSON,  J. 

plaintiff  excepted.  It  is  ccxitended  on  the  part  of  the  appellant  that 
the  court  erred  in  permitting  this  amendment  of  the  pleading  at  the 
time  of  the  trial.  An  amendment  of  a  pleading  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  unless  there  is  an  abuse  of  such  dis- 
cretion the  judgment  will  not  be  reversed  by  reason  of  such  an 
amendment.  We  think  the  contention  that  a  new  issue  was  raised 
was  not  well  founded.  No  application  was  made  for  a  continuance 
on  the  ground  of  the  amendment,  and  we  are  of  the  opinion  that  the 
court  committed  no  error  in  granting  leave  to  amend. 

Appellant  assigns  as  a  third  ground  of  error  that  the  court  er- 
red in  admitting  in  evidence  the  contract  of  settlement  between  the 
Vandelinders  and  the  defendant,  under  which  the  four  notes  men- 
tioned were  canceled,  and  the  machinery  returned  to  the  defend- 
ant. On  an  examination  of  the  appellant's  abstract  and  the  re- 
spondent's additional  abstract,  it  would  seem  that  these  exhibits  were 
introduced  in  evidence  on  the  part  of  the  appellant,  or  at  least  the 
matter  is  left  in  doubt  as  to  the  manner  in  which  they  came  into 
record.  In  view  of  that  fact,  we  shall  pass  that  assignment  of  er- 
ror without  further  comment,  as  error  must  be  affirmatively  shown 
on  the  part  of  the  appellant. 

It  is  further  contended  by  the  appellant  that  the  court  erred  in 
directing  a  verdict  for  the  defendant  for  the  reason  that  the  appel- 
:iant  was  entitled  to  his  commission  upon  the  $103.50  paid  by  the 
purchasers  to  the  defendant,  and  indorsed  upon  one  of  the  notes. 
We  are  of  the  opinion  that  the  appellant  is  right  in  this  contention. 
Under  the  terms  of  the  contract,  construing  its  various  provisions 
together,  and  especially  in  view  of  the  last  clause  of  the  contract, 
which  provides  that  in  case  of  foreclosure  or  return  of  property  to 
ihe  defendant,  *'the  party  of  the  second  part  shall  be  entitled  to  no 
commission  upc«i  such  sales,  other  than  those  which  have  accrued 
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from  payments  made  before  such  foreclosure  or  return  of  goods  as 
above  stated,"  The  plaintiff  is  clearly  entitled  to  his  commissions  out 
of  the  $103.50  so  paid.  This  clause  of  the  contract  clearly  so  far 
modifies  the  other  clauses  of  the  contract  as  to  allow  the  plaintiff, 
in  any  event,  to  recover  commissions  upon  money  paid  upon  the 
note  before  the  foreclosure  or  return  qi  the  property  to  the  defend- 
ant. In  this  case  it  is  admitted  in  the  answer  and'shown  by  the  ev- 
idence that  the  $103.50  was  paid  before  the  property  was  returned 
to  the  defendant.  It  is  true,  the  note  on  which  this  payment  was 
made  was  not  paid  in  full,  but  the  money  paid  upon  the  note  was  re- 
ceived by  the  defendant  before  the  property  was  taken ;  and  that  is 
sufficient  to  entitle  the  plaintiff  to  his  commissions  thereon,  under 
this  clause  of  the  contract.  The  court  therefore  erred  in  directing 
a  verdict  for  the  defendant,  and  a  new  trial  must  be  granted. 

In  the  present  condition  of  the  record,  we  do  not  deem  it  proper 
at  this  time  to  express  any  opinion  as  to  the  construction  to  be  given 
to  the  other  provisions  of  the  contract.     ^ 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
gi  anted. 


Chamberlain  v.  Wood,  et  al. 

1.  Const.  Art  6,  §  19,  provides  tliat  elections  shall  b^  free  and  equal, 
and  no  power,  civil  or  military,  shall  at  any  time  interfere  to  pre- 
vent the  free  exercise  of  the  right  of  suffrage.  Article  7,  §  1,  provides 
what  shall  constitute  the  qualifications  of  an  elector,  and  declares 
that  one  ^ostsessiug  these  qualifications  shall  be  deemed  a  qualified 
elector  at  such  election.  The  constitution  makes  no  further  proTis- 
ion  as  to  the  exercise  of  the  right  of  suffrage.  Held,  that  the  legislature 
was  not  inhibited  by  the  constitution  from  passing  an  election  law  re- 
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quiring  the  names  of  all  candidates  to  be  certified  by  law,  and  printed 
on  an  official  ballot,  thus,  In  effect,  denying  to  electors  the  right  of 
writing  on  the  official  ballot, the  naine  of  a  candidate  whose  name 
has  not  been  properly  certified. 

2.  Where  In  an  action  for  damages  against  the  board  of  county  commis- 
sioners for  refusing  to  canvass  a  vote,  by  reason  whereof  plaintiff 
was  deprived  of  an  office  to  which  he  claimed  to  have  been  elected, 
plaintiff  failed  to  show  that  he  was  legally  elected,  a  demurrer  to  the 
complaint  was  properly  sustained. 

FuLLKB,  P.  J.,  dissenting. 

(Opinion  filed  November  20,  1901.) 

Appeal  from  circuit  court,  Brown  county.  Hon.  E.  G.  Smith, 
Judge. 

Action  by  John  Chamberlain  against  George  D.  Wood  and  oth- 
ers to  recover  damages  for  unlawful  deprivation  of  office.  From  an 
order  sustaining  a  demurrer  to  plaintiff's  complaint,  he  appeals. 
Affirmed. 

S,  H,  Cranmer,  for  appellant. 

This  constitutional  prerogative  carries  with  it  the  authority  for 
the  elector  to  write  c«i  his  ballot  the  name  of  any  person  for  whom 
he  desires  to  vote  if  such  name  is  not  found  printed  thereon.  Web- 
ster's Definition  of  Elector ;  Sanner  v.  Patton,  40  N.  E.  290 ;  Peo- 
ple V.  Shaw,  31  N.  E.  512;  Bowers  v.  Smith,  17  S.  W.  761 ;  State 
V.  Dillon,  14  So.  383. 

The  duty  imposed  upon  canvassing  board  is  a  ministerial  duty 
pure  and  simple.  No  one  derives  any  benefit  from  the  discharge  of 
this  duty  except  the  persons  elected.  No  one  can  be  injured  by  a 
refusal  of  the  canvassing  board  to  act  except  the  persons  elected. 
Mechem  on  Public  Officers,  Sec.  672,  Sec.  643;  i  Sutherland  on 
Damages,  55;  Lacour  v.  Mayor,  3  Deur  406;  Lloyd  v.  Mayor,  5 
N.  Y.  369;  City  y.  Mulford,  2  Dutch  (N.  J.)  56;  Rochester  White 
Lead  Co.  v.  Rochester,  3  N.  Y.  463;   State  v.  Ruth  9  S.  D.  84;  2 
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Thompson  on  Negligence,  815,  818,  825  and  827.  A  suit  for  dam- 
ages for  failure  to  perform  this  duty  will  therefore  tie.  Chamber- 
lain v.  Hedger,  80  N.  W.  178;  Smith  v.  Lawrence,  49  N.  W.  7; 
Mechem  Pub.  Eff.  658,  "725;  Winn  v.  Hill,  67  Mich,  43;  Pawes- 
ford  V.  Phelps,  43  Mich.  342. 

No  brief  filed  or  appearance  made  for  respondent. 

Corson,  J.  This  is  an  appeal  from  an  order  sustaining  a  de- 
murrer to  plaintiff's  complaint.  The  appeal  has  been  dismissed  as  to 
'the  defendants  George  D.  Wood  and  F.  C.  Hedger,  leaving  the  de- 
fendant E.  H.  Alley  the  only  respondent.  The  action  was  brouglit 
by  the  plaintiff  to  recover  of  the  defendants  damages  for  unlawfully 
depriving  him  of  the  office  of  county  commissioner  of  Brown  county. 
It  is  alleged  in  the  complaint  that  in  1895-96  the  defendants  Wood 
and  Alley  were  members  of  the  board  of  county  commissioners  of 
Brown  county,  and  that  the  defendant  Hedger  was  acting  county 
auditor  of  said  county ;  that  the  defendant  constituted  the  board  of 
canvassers  of  said  county ;  that  in  November,  1895,  an  election  was 
held  in  the  various  voting  precincts  within  the  First  commissioner 
district  in  said  county  for  the  purpose  of  electing  a  county  commis- 
sioner for  said  district  for  the  term  commencing  January,  1896 ; 
that  no  certificate  of  any  person  as  a  candidate  for  the  office  of  coun- 
ty commissioner  of  said  county  was  filed  in  the  office  of  the  county 
auditor  of  said  county  20  days  prior  to  the  election;  that  at  said 
election  the  qualified  electors  of  said  First  commissioner  district  of 
said  county  cast  their  ballots  for  this  plaintiff  and  others  for  the  said 
office  of  county  commissioner  by  writing  upon  the  official  ballot  used 
at  said  election  the  following  words  and  characters,  to-wit,  "For 
County  Commissioner  for  First  Commissioner  District,"  followed 
by  the  name  of  the  candidate  or  the  person  for  whom  such  elector 
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desired  to  vote,  and  by  making  a  cross  at  the  left  of  the  name  of 
such  person  so  written  upon  said  ballots.  The  complaint  then  pro- 
ceeds to  allege  that  the  said  board  refused  to  canvass  the  said  vote  so 
cast  for  commissioner  for  the  First  district,  and  that  by  reason  there- 
of the  plaintiff  was  deprived  of  the  office  to  which  he  claimed  to  have 
been  elected,  and  that  he  suffered  damages  thereby  to  the  amount 
of  $564,  and  demanded  judgment  against  said  defendants  for  the 
said  amount.  To  this  complaint  the  defendants  interposed  a  de- 
murrer on  the  ground  that  the  said  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained by  the  trial  court,  and  hence  this  appeal. 

It  will  be  observed  that  the  complaint  distinctly  states  that  no 
certificate  of  nomination  of  the  plaintiff  for  the  office  of  county  com- 
missioner was  filed  in  the  office  of  the  county  auditor  within  the  time 
prescribed  by  law,  and  that  the  method  of  voting  for  said  plaintiff  as 
county  commissioner  was  by  writing  his  name  upon  the  official  ballots 
used  at  said  election,  and  by  making  a  cross  at  the  left  of  his  name 
upon  the  said  ballots.  While  the  trial  court  has  not  stated  the 
ground  upon  which  the  demurrer  was  sustained,  it  seems  to  be  as- 
sumed by  the  appellant  and  we  may  presume  that  it  was  made  upon 
the  ground  that  as  no  certificate  of  the  nomination  of  the  appellant 
was  filed  in  the  office  of  the  county  auditor  20  days  before  the  elec- 
tion, and,  as  his  name  was  not  printed  on  the  official  ballot,  he  was 
not  legally  a  candidate,  and  that  the  votes  cast  for  him  by  writing 
the  description  of  the  office,  his  name  thereunder,  and  a  cross  at  the 
left  thereof,  was  not  a  compliance  with  the  statute,  and  he  was  not, 
therefore,  legally  elected  to  the  office.  It  is  contended  on  the  part  of 
the  appellant  that,  notwithstanding  no  certificate  of  election  was  filed 
as  required  by  law,  the  voters  of  that  district  had  the  legal  right 
to  write  the  designation  of  the  office  and  the  plaintiff's  name  there- 
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under  upon  the  official  ballot,  and  that  he,  having  received  a  majority 
of  the  votes  so  cast  at  said  election,  was  legally  entitled  to  the  office, 
and  that  by  reason  of  the  failure  of  the  defendants  to  properly  can- 
vass the  votes  so  cast  for  the  plaintiff  he  is  entitled  to  recover  the 
damages  he  sustained  thereby.  An  important  question  is  there- 
fore presented  for  the  determination  of  this  court,  namely,  can  a 
person  be  voted  for  and  elected  to  an  office  under  the  laws  of  this 
state,  who  has  not  filed  a  certificate  of  his  nomination  in  the  proper 
office  within  the  time  prescribed  by  law,  and  whose  name  is  not  print- 
ed as  a  candidate  upon  the  official  ballots  ?  Under  what  is  kno\vn  as 
the  "Australian  Ballot  Law,"  enacted  by  the  legislature  of  this  state, 
and  in  force  at  the  time  of  the  election  set  out  in  the  complaint,  it  is 
provided  that  an  official  ballot  shall  be  printed  at  the  expense  of  the 
county,  u])on  which  the  names  of  all  candidates  for  office,  who  have 
properly  filed  certificates  of  nomination,  shall  be  printed,  and  the 
elector  is  authorized  to  indicate  his  choice  for  such  candidate  as  he 
may  desire  to  vote  for  by  making  a  cross  at  the  head  oi  the  party  tick- 
et or  at  the  left  of  the  name  of  the  candidate  for  whom  he  desires  to 
vote.  No  provision  is  made  in  the  law,  as  it  stood  in  1895,  for  writ- 
ing the  name  of  any  person  upon  the  ballot.  This  court  has  held 
in  a  number  of  cases,  beginning  v/Ith  Vallier  v.  Brakke,  7  S.  D.  343, 
64  N.  W.  180,  that  the  writing  of  a  name  upon  the  official  ballot  in- 
validated the  same.  In  Parmley  v.  Healey,  7  S.  D.  401,  64  N.  W. 
186,  this  court,  speaking  by  Mr.  Justice  FulTvER,  says,  "And,  more- 
over, the  writing  of  a  name  upon  a  ticket  identifies  the  voter,  and  in- 
validates the  entire  ballot,  and  subjects  the  one  who  places  it  there 
to  a  criminal  prosecution.'*  The  appellant  contends,  however,  that 
under  the  constitution  of  this  state  an  elector  has  the  right  at  any 
election  to  vote  for  any  person  for  an  office  he  may  desire,  and  that 
the  act  of  the  legislature,  if  it  is  to  be  so  construed  as*  to  deprive 
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the  elector  of  the  right  to  write  the  name  of  the  candidate  for  whom 
he  desires  to  vote  upon  the  official  ballot,  is  unconstitutional.  The 
right  of  suffrage  is  not  a  natural  or  civil  right,  but  a  privilege  con- 
ferred upon  the  person  by  the  constitution  and  the  laws  of  the  state. 
Judge  CooLEY,  in  his  work  on  Constitutional  Limitations,  says,  Par- 
ticipation in  the  elective  franchise  is  a  privilege,  rather  than  a  right, 
and  it  is  granted  or  denied  upon  grounds  of  general  policy."  Cooley, 
Const.  Lim.  (6th  Ed.)  752  In  People  v.  Barber,  48  Hun,  198,  the 
.<:upreme  court  of  New  York  says :  "The  elective  suffrage  is  not  a 
natural  right  of  the  citizen.  It  is  a  franchise  dependent  upon  the 
law  by  which  it  must  be  conferred  to  permit  its  exercise.  *  *  * 
It  IS  a  political  right,  to  be  given  or  withheld  at  the  pleasure  of  the 
lawmaking  power  of  the  s6vereignty."  10  Am.  &  Eng.  Enc.  Law  2nd 
Ed.)  568.  The  question,  therefore,  as  to  what  right  an  elector  has 
in  this  state,  must  be  determined  by  an  examination  of  its  constitu- 
tion and  laws.  It  is  scarcely  necessary  to  repeat  what  has  been  fre- 
quently said  by  this  court,  that,  presumptively,  the  law  enacted  by 
the  legislature  is  valid,  and  it  must  be  so  held  unless  it  is  clearly  in 
conflict  with  or  repugnant  to  some  express  provision  of  the  consti- 
tution, or  the  legislature  has  been  expressly  inhibited  by  the  consti- 
tution from  enacting  the  same.  Mr.  Cooley,  in  his  work  above  stated, 
in  speaking  of  this  question,  says:  "The  rule  upon  this  subject  ap- 
pears to  be  that,  except  where  the  constitution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  considered  as  practically  ab- 
solute, whether  it  operate  according  to  natural  justice  or  not  in  any 
particular  case  *  *  *  The  judiciary  can  only  arrest  the  execu- 
tion of  the  statute  -when  it  conflicts  with  the  constitution.  *  *  * 
Any  legislative  act  which  does  not  encroach  upon  the  powers  appor- 
tioned to  the  other  departments  of  the  government  being  prima  facie 
valid,  must  be  enforced,  unless  restrictions  upon  the  legislative  au- 
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thority  can  be  pointed  out  in  the  constitution,  and  the  case  shown  to 
come  within  them."    Cooley,  Const.  Lim.  201,  202. 

With  these  prehminary  observations,  we  will  examine  the  pro- 
visions of  the  constitution  of  this  state  that  bear  upon  the  question 
of  the  right  of  suffrage.  Section  19,  Art.  6,  of  the  Constitution,  pro- 
vides, '^Elections  shall  be  free  and  equal,  and  no  power  civil  or  mili- 
tary shall  at  any  time  interfere  to  prevent  the  free  exercise  of  the 
right  of  suffrage."  Under  these  provisions  the  elector  cannot  le- 
gally be  physically  restrained  in  the  exercise  of  his  right  by  either 
civil  or  military  authority;  nor  can  there  be  inequaHty,  and  every 
voter  shall  have  the  same  right  as  every  other  voter.  Certainly, 
under  the  laws  we  are  considering,  all  electors  are  vested  with  the 
same  rights,  namely,  the  rights  of  appearing  at  an  election  and 
voting  in  the  manner  prescribed  by  law.  Section  i,  Art.  7,  provides 
what  shall  constitute  the  qualifications  of  an  elector,  and  one  possess- 
ing these  qualifications  it  is  declared  "shall  be  deemed  a  qualified 
elector  at  such  electicm."  It  will  be  noticed  that  in  neither  of  these 
sections  is  it  provided  when,  how,  where,  or  under  what  conditions 
the  elector  shall  exercise  the  right  of  suffrage.  The  framers  of  the 
constitution  seem  to  have  designedly  left  the  right  of  suffrage  at  this 
point  to  be  regulated  and  governed  by  such  laws  as  the  legislature 
might  deem  proper  to  enact.  The  constitutional  ccmvention  and  the 
legislature  are  equally  the  representatives  of  the  people,  and  the  writ- 
ten constitution  marks  only  the  degree  of  restraint  which,  to  promote 
stable  government,  the  people  impose  upon  themselves ;  but  what- 
ever the  people  have  not,  by  their  constitution,  restrained  themselves 
from  doing,  they,  through  their  representatives  in  the  legislature, 
may  do.  The  legislature,  just  as  completely  as  a  constitutional  con- 
vention, represents  the  will  of  the  people  in  all  matters  left  open  by 
the  constitution.    Com.  v.  Reeder,  171  Pa.  505,  33  Atl.  67,  33  L.  R- 
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A.  141.  Unless,  therefore  the  legislature  is  inhibited  from  enacting 
the  law  we  are  considering,  it  is  as  much  the  will  of  the  people  as 
though  expressed  in  the  constitution.  Let  us  ask,  therefore,  what 
provision  is  there  in  the  constitution  inhibiting  the  lawmaking  power 
from  providing  when,  how,  and  under  what  regulations  and 
conditions  the  elector  may  exercise  the  right  of  suffrage? 
The  constitution  has  not,  -  as  we  have  seen,  prescribed  any 
conditions  or  rules  governing  the  exercise  of  the  right; 
nor  has  it  inhibited  the  legislature  from  prescribing  such 
rules,  regulations,  and  conditions  as  it  might  deem  proper  and 
for  the  public  interests.  The  lawmaking  power  has  taken  the  elector 
at  the  point  where  the  constitution  has  left  him,  and  has  provided 
when,  in  what  manner,  and  under  what  restrictions  he  may  exercise 
the  right  of  suffrage,  and  in  so  doing  has  provided :  First,  that  he 
must  exercise  that  right  by  using  an  official  ballot:  second,  that 
he  must  designate  in  the  manner  specified  his  choice  of  randulates 
whose  names  are  upon  the  official  ballot,  and  whose  names  can  only 
be  placed  there  by  a  compliance  with  the  law  :  third,  it  has,  in  effect, 
denied  to  the  elector  the  right  to  write  the  name  of  a  candidate  for 
whom  lie  desires  to  vote  upon  the  official  ballot,  or  otherwise  deface 
fhc  same,  by  declaring  that  "no  elector  shall  place  any  mark  upon 
his  ballot  by  which  it  may  afterwards  be  identified  as  the  one  voted 
bv  him."  The  law,  in  form,  applies  equally  to  all  electors  without 
discrimination,  and  one  elector  therefore  possesses  all  of  the  rights, 
and  no  more,  of  every  other  elector.  The  legislature,  therefore,  hav- 
ing in  effect  limited  the  right  of  the  elector  to  voting  for  candidates 
whose  names  are  printed  on  the  official  ballots,  he  can  only  exercise 
the  riglit  in  the  manner  prescribed.  Rut  the  elector  is  not  thereby 
necessarily  deprived  of  the  right  of  suffrage,  as  he  has  the  same  right 
as  any  other  elector  to  secure  the  printing  of  the  name  of  his  candi- 
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date  upon  the  official  ballot  in  the  manner  prescribed  by  law,  namely, 
by  nomination  of  some  political  party,  or  by  securing  the  signatures 
of  20  electors,  in  the  case  of  a  county  office,  to  a  certificate.  This  may 
occasion  the  elector  some  inconvenience  and  labor,  but  these  con- 
stitute no  objection  to  the  law.  In  fact,  the  law  requires  many  acts 
to  be  done  by  the  elector  not  required*  under  former  laws,  but  these 
requirements  have  been  generally  held  to  be  constitutional.  We  see 
no  reason  why  the  law  as  laid  down  by  the  courts  in  regard  to  those 
requirements  should  not  be  applicable  to  this  case. 

The  supreme  court  of  Pennsylvania,  in  Com.  v.  Reeder,  supra, 
has  recently  decided  an  important  constitutional  question  very  much 
in  point  in  the  case  at  bar.  -  A  law  was  enacted  by  the  legislature  of 
that  state  for  the  election  of  seven  judges  of  the  superior  court, 
which  provided  that  no  elector  should  be  permitted  to  vote  for  any 
number  exceeding  six  of  the  judges  to  be  so  elected.  It  was  contend- 
ed by  certain  electors  that  this  act  was  unconstitutional  in  that  it 
deprived  the  electors  of  the  right  given  them  by  the  constituticMi  to 
vote  for  the  entire  seven  judges.-  But  the  court  held  against  this  con- 
tention, and  that  the  law  was  constitutional.  The  court  in  a  very 
able  opinion  discussed  the  constitutional  question  at  length,  and  in 
the  course  of  the  opinion,  in  speaking  of  the  will  of  the  people  as  ex- 
pressed in  the  act  of  the  legislature,  says:  *'We  peruse  the  ex- 
pression of  their  will  in  the  statute,  then  examine  the  constitution, 
and  ascertain  if  this  instrument  says  *Thou  shalt  not,'  and,  if  we  find 
no  inhibition,  then  the  statute  is  the  law  simply  because  it  is  the  will 
of  the  people,  and  not  because  it  is  wise  or  unwise."  In  speaking 
of  one  possessed  of  all  the  qualifications  of  an  elector,  the  court  says, 
*'Then  he  is. an  elector,  and  entitled  to  vote  as  the  law  may  prescribe. 
Being  an  elector,  and  therefore  entitled  to  vote  at  all  elections,  the 
constitution  of.  1874,  as  well  as  those  which  preceded,  goes  a  step 
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further,  and  in  Secticai  5,  Art.  i,  declares,  'All  elections  shall  be  free 
and  equal  ;*  that  is,  the  voter  shall  not  be  physically  restrained  in  the 
exercise  of  his  right  by  either  civil  or  military  authority.    Nor  shall 
there  be  inequality.    Every  voter  shall  have  the  same  right  as  every 
other  voter."    And  the  court  further  on  in  the  opinion  says :    "Can 
they    [constitutional  provisicMis],  by  any  reasonable  interpretation, 
include  an  absolute  right  to  vote  for  every  candidate  of  the  group 
of  candidates  for  the  same  office?     *     *     *     The  question  now  is 
as  to  the  interpretation  to  be  put  upon  the  language  specifying  the 
qualifications  of  the  voter  who  has  by  law  a  right  to  vote  at  the 
election  for  the  candidates  for  this  office.    No  sound  reason  has  been 
urged  in  the  argument  why  we  should  enlarge  the  scope  of  the 
words  'shall  be  entitled  to  vote  at  all  elections'  by  practically  adding, 
'also  for  every  candidate  of  a  group  of  candidates  for  the  same  office.' 
The  constitution  does  not  so  say  and  has  never  been  interpreted  to  so 
mean."    It  will  be  seen  that  the  court  in  this  case  goes  much  further 
than  we  are  required  to  go  in  the  case  at  bar.     There  the  elector 
was  limited  by  the  law  to  voting  for  six  candidates  out  of  the  seven, 
and  it  was  conceded  that,  if  limited  to  six,  he  might  be  limited  to  a 
less  number ;    and  the  court  sustained  the  act  of  the  legislature  for 
the  reason  that  it  was  not  inhibited  by  the  constitution  from  enacting 
the  same.    In  the  case  at  bar,  as  we  have  seen,  no  elector  is  deprived 
of  his  right  to  vote  for  the  candidate  of  his  choice,  but,  in  order  to 
exercise  the  right,  he  must  see  that  the  name  of  his  candidate  is  upon 
the  official  ballot.     We  do  not  feel  called  upon  to  give  the  consti- 
tion  of  this  state  a  forced  or  strained  construction  in  order  to  defeat 
a  law  so  beneficial  to  the  people  of  this  state,  and  so  well  calculated 
to  prevent  fraud,  bribery,  and  corruption  at  our  elections.    To  con- 
strue thjc  constitution  as  giving  the  right  to  the  elector  to  write  upon 

the  official  ballot  the  name  of  any  candidate,  and  to  deny  to  the  leg- 
Vol.  16  S.  D.— 15 
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islature  the  right  to  prescribe  upon  what  conditions  the  elector  may 
exercise  the  right  of  suffrage,  would  in  effect,  destroy  the  more  im- 
portant features  of  our  election  law  in  securing  the  purity  of  elections 
and  preventing  the  fraud,  bribery,  and  corruption  at  elections  exist- 
ing under  the  former  system ;  for,  if  the  electbr  may  write  the  name 
of  a  candidate  upon  the  official  ballot,  this  necessarily  would  consti- 
tute a  "distinguishing  mark"  and  eliminate  from  our  system  the 
secrecy  intended,  and  thereby  enable  bribery  at  elections  to  be  car- 
ried on  with  safety.  A  candidate  desiring  to  purchase  a  number  of 
votes  could  easily  arrange  with  the  voters,  as  proof  that  they  had 
complied  with  the  contract  on  their  part,  to  write  on  the  official 
ballot  the  name  of  John  Jones,  or  any  other  person  agreed  upon 
tor  the  purpose,  for  some  minor  office.  An  examination  of  the  bal- 
lots would  at  once  show  whether  or  not  the  voters  had  carried  out 
their  contract.  Again,  caie  of  the  most  important  features  of 'the 
election  law  is  the  one  requiring  the  names  of  all  candidates  to  be 
certified  as  required  by  law,  and  printed  upon  the  official  ballot, 
thus  enabling  the  public  to  investigate  the  moral  character  and 
qualifications  of  the  candidate  for  the  office  to  which  he  aspires,  and 
enable  the  voters  to  use  such  efforts  as  may  be  necessary  to  defeat 
a  dishonest  or  incompetent  candidate.  Upon  a  careful  considera- 
tion of  the  questicMi,  we  are  clearly  of  the  opinion  that  the  consti- 
tution has  not  inhibited  the  legislature  from  requiring  the  names 
of  all  candidates  for  office  in  this  state  to  be  printed  upon  the  offi- 
cial ballot,  and,  in  effect,  denying  to  electors  the  right  of  writing 
upon  the  official  ballot  the  name  of  any  candidate. 

The  right  claimed  is,  for  all  practical  purposes,  a  mere  theo- 
retical or  abstract  right.  This  is  apparent  from  the  fact  that, 
though  the  election  law  of  this  state  has  been  in  effect  for  more 
than  ten  years,  this  is  the  first  case,  so  far  as  the  records  of  this 
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court  disclose,  in  which  the  right  has  been  claimed;  and  in  this 
case  it  appears  from  the  record  that  the  plaintiff  had  obtained  the 
proper  certificate,  but  through  some  inadvertance  it  was  filed  with 
the  auditor  one  day  too  late,  hence  his  name  was  omitted  as  a  can- 
didate from  the  official  ballot.  We  have  not  overlooked  the  cases 
of  Sanner  v.  Patton  (111.  Sup.),  40  N.  E.  290;  People  v.  Shaw 
(N.  Y.  App.),  31  N.  E.  512,  16  L.  R.  A.  606;  Bowers  v.  Smith 
(Mo.  Sup.),  17  S.  W.  761 ;  State  v.  Dillon  (Fla.),  14  South.  383, 
22  L.  R.  A.  124,  cited  by  counsel  for  appellant  in  support  of  his 
contention.  But  in  neither  of  these  cases,  except  the  one  cited  from 
Florida,  was  the  constitutional  question  we  have  been  considering 
involved,  and  the  only  question  before  the  court  in  each  of  those 
cases  was  whether  or  not  the  law  under  consideration  authorized 
the  writing  of  the  name  of  the  candidate  upon  the  official  ballot. 
The  comments  of  the  judges,  therefore,  upon  the  constitutionality 
of  the  law,  were  dicta,  simply,  and  not  binding  upon  the  court  in 
which  the  decisions  were  rendered,  and  are  entitled  to  very  little 
weight  in  this  court.  In  the  Florida  case  the  supreme  court  of  Flor- 
ida seems  to  have  held  that  part  of  the  law  we  are  considering  un- 
constitutional, but  the  decision  of  that  question  does  not  appear  to 
have  been  required  in  that  case. 

We  do  not  deem  it  necessary  to  consider  on  this  appeal  the 
question  as  to  the  liability  of  the  defendants  to  respond  in  dam- 
ages, assuming  that  the  plaintiff  had  been  legally  elected,  and  there- 
fore express  no  opinion  upon  that  question.  It  is  clear,  however,  . 
that  had  the  proof  entitled  him  to  recover,  he  must,  in  any  event, 
show  that  he  was  legally  elected.  Having  failed  to  do  this,  the  com- 
plaint fails  to  state  any  cause  of  action,  and  the  demurrer  was  prop- 
erly sustained,  and  the  order  sustaining  the  same  must  be  affirmed. 

The  decision  of  this  court  in  the  mandamus  proceedings  be- 
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tween  the  same  parties,  reported  in  12  S.  D.  135,  80  N.  W.  178, 
does  not  in  any  manner  affect  the  case  at  bar. 

The  order  of  the  circuit  court,  appealed  from,  is  affirmed. 

Fuller/ P.  J.  (Dissenting.)  In  Chamberlain  v.  Hedger,  12 
S.  D.  135,  80  N.  W.  178,  all  the  probative  facts  alleged  in  this  com- 
plaint were  before  the  court,  and  it  was  squarely  held  to  be  the  le- 
gal duty  of  respondents  not  only  to  canvass  all  votes  returned  for 
appellant  at  this  election,  but  to  issue  a  certificate  in  accordance  with 
the  result  ascertained.  If  the  power  lies  within,  the  legislature  of  a 
Ftate  to  deprive  qualified  electors  of  the  right  to  freely  express  their 
choice  as  to  whom  they  will  designate  governmental  authority, 
then  the  sovereignty  of  the  nation  no  longer  resides  in  the  people  of 
the  nation,  and  this  court  idly  trifled  with  a  serious  matter  when  it 
said,  concerning  the  identical  facts  now  before  us,  that,  "If  the  can- 
vass had  been  made,  and  the  certificate  of  election  issued,  "plaintiff 
would  have  been  clothed  with  a  prima  facie  right  to  the  office ;  and 
this  was  a  substantial  right,  of  which  he  should  not  have  been  de- 
prived by  the  failure  of  defendants  to  perform  their  official  duties." 
In  Parmly  v.  Healy,  7  S.  D.  401,  64  N.  W.  186,  no  constitutional 
question  being  even  mooted,  we  could  do  no  less  than  say,  in  effect, 
that  the  statute  prohibited  the  writing  of  a  name  on  a  ticket,  and 
provided  punishment  for  the  dismantled  freeman  who  placed  it 
there.  The  constitution  guarantees  to  every  qualified  elector  "the 
free  exercise  of  the  right  of  suffrage'*:  and»  while  the  legislature 
cannot  limit  him  to  names  printed  on  the  official  ballot,  this  court, 
by  fallacious  reasoning,  has  now  taken  away  this  right  to  vote  for 
the  person  of  his  choice.  Quoting  from  our  constitution  the  pro- 
vision that  "elections  shall  be  free  and  equal,  and  no  power  civil 
or  military  shall  at  any  time  interfere  to  prevent  the  free  exercise 
of  the  right  of  suffrage,"  the  writer  of  the  majority  opinion  pro- 
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ceeds  to  elucidate  by  saying  that  "there  can  be  no  inequality,  and 
every  voter  shall  have  the  same  right  as  every  other  voter,  namely, 
the  right  of  appearing  at  an  election  and  voting  in  the  manner 
prescribed  by  law."     Until  all  men  are  viewed  in  exactly  the  same 
light,  and  the  preference  of  one  becomes  the  preference  of  all,  it 
will  be  neither  plausible  nor  reasonable  to  say  that  the  right  of  suf- 
frage can  be  freely,  equally,  and  independently  exercised  under  a 
statute  which  merely  gives  to  qualified  electors  an  option  to  vote 
for  persons  whose  names  are  printed  on  the  official  ballot,  or  not  to 
vote  at  all;   and  such  is  not,  and  under  our  system  of  government 
can  never  be  the  law.     It  is  manifestly  absurd  to  hold  that  the 
elector,  who  is  thus  deprived  of  his  privilege  of  choosing  a  public 
servant,  stands  on  equal  footing  with  those  who  find  upon  the  of- 
ficial ballot  the  name  of  every  candidate  for  whom  they  choose  to 
vote.     It  is  the  constitutional  prerogative  6f  every  qualified  elector, 
who  has  complied  with  all  preliminary  statutory  regulations  as  to 
registration,  etc.,  to  vote  for  whomsoever  he  may  choose;  and  stat- 
utes which  deprive  him  of  such  right  have  been,  so  far  as  my  re- 
search extends,  invaribly  held  for  naught  in  every  jurisdiction  with 
the  exception  of  this.    Daggett  v.   Hudson,  43  Ohio  St.   548,  3 
N.  E.  538,  54  Am.  St.  Rep.  832;  Maynard  v.  Board  of  Canvassers, 
84  Mich.  228,  47  N.  W.  756,  II  L.  R.  A.  332;  Monroe  v.  Collins, 
17  Ohio  St.  665^;  Eaton  v.  Brown,  96  Cal.  371,  31  Pac.  250,   17 
L.  R.  A.  697,  3i  Am.  St.  Rep.  225.    The  case  of  Com.  v.  Reeder, 
171  Pa.  505,  33  Atl.  67,  33  L.  R.  A.  141,  upon  which  the  opinion 
of  my  associates  appears  to  be  based,  is  clearly  not  in  point.     The 
question  there  was  whether,  under  a  constitution  providing  for  the 
election  of  judges  "by  the  qualified  electors  of  the  district  over  which 
they  are  to  preside,"  the  legislature  may  "enact  that  no  voter  shall 
cast  his  ballot  for  more  than  a  certain  ntunber  less  than  the  whole 
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number  of  judgeships  to  be  filled."  Unjike  our  statute,  it  is  fur- 
ther provided  that  the  ballot  to  be  used  shall  **contain  as  many  spaces 
as  there  are  persons  to  be  voted  for  by  each  voter  for  said  office;" 
thus  expressly  authorizing  the  writing  of  names  thereon.  More- 
over, there  was  an  able  dissenting  opinion  by  Mr.  Justice  Williams  ; 
and,  directly  at  variance  with  the  majority  opinion  in  Pennsylva- 
nia, it  was  held  unanimously  in  Ohio  that  even  such  statutes  are 
unconstitutional.  State  v.  Constantine,  42  Ohio  St.  437,  51  Am 
Rep:  833. 

identically  the  same  feature  of  the  Australian  ballot  system  as 
perverted  by  legislative  enactment  was  recently,  with  other  less 
important  questions,  before  the  supreme  court  of  Florida  in  such 
a  manner  that  a  determination  of  the  exact  point  was  vitally  es- 
sential to  the  decision,  and  the  court  say:  *'The  distinguishing 
theory  of  the  ballot  system  is  that  every  voter  shall  be  permitted  to 
vote  for  whom  he  pleases,  and  that  no  one  else  shall  be  in  a  posi- 
tion to  know  for  whom  he  has  yoted,  unless  the  voter  shall,  of  his 
own  free  will,  inform  him.  There  is  no  doubt  in  our  minds  about 
the  right  of  the  legislature  to  prescribe  an  official  ballot,  and  to  pro- 
hibit the  use  of  any  other;  and  the  provisions  of  the  act  in  ref- 
erence to  printing  the  names  of  candidates  regularly  nominated  by 
a  convention,  mass  meeting,  or  primary  election,  or  who  run  as  in- 
dependents, are  valid.  But  the  legislature  cannot,  in  our  judgment, 
restrict  an  elector  to  voting  for  some  one  of  the  ciindidates  whose 
names  have  been  printed  upon  the  official  ballot.  He  must  be  left 
free  to  vote  for  whom  he  pleases,  and  the  constitution  has  guaran- 
teed to  him  this  right.  If  the  legislature  can  restrict  the  voter  to 
some  candidate  whose  name  is  printed  on  the  official  ballot,  then 
it  may  prescribe  such  regulations  for  getting  the  names  of  candidates 
on  the  ballot  as  will  completely  destroy  the  liberty  of  choice.    *    *    * 
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We  have  considered  the  cases  cited  on  this  point,  and  recognize 
fully  the  rule  that  every  presumption  is  in  favor  of  the  constitution- 
ality of  the  law,  and  that  it  will  require  a  very  clear  case  to  justify 
a  court  in  striking  it  down  on  the  ground  of  unconstitutionality. 
It  is  also  true  that,  where  an  act  is  fairly  susceptible  of  two  con- 
structions, one  of  which  conflicts,  while  the  other  is  in  harmony, 
with  the  constitution,  that  construction  which  supports  will  be  pre- 
ferred to  that  which  destroys  the  law.  *  *  *  it  was  entirely 
competent  for  the  legislature  to  prescribe  the  regulations  here  re- 
ferred to,  and,  if  there  were  no  others  on  the  subject  of  casting  the 
ballot,  we  think  the  voter,  although  confined  to  the  use  of  the  of- 
ficial ballot,  could  put  upon  it  the  name  of  any  person  in  lieu  of  the 
name  of  the  candidate  printed  thereon,  and  such  a  ballot  would  be 
legal.  There  is  in  the  provisions  here  referred  to  no  denial,  ex- 
press or  implied,  of  his  right  to  do  so,  and  under  the  decisions  cited 
we  think  he  would  have  such  right.  But  in  another  portipn  of  the 
same  section  of  the  act,  in  providing  for  the  entrance  of  the  voter 
into  the  polling  place,  and  the  receipt  by  him  of  an  official  ballot,  it  is 
enacted  that  *he  shall  go  to  one  of  the  voting  shelves,  tables  or 
compartments,  and  there  privately  cross  or  check-mark  across  the 
dash,  or  short  line  in  front  of  the  name  of  the  candidate  of  his  choice 
for  each  office  to  be  filled,  which  cross  or  check-mark  shall  consti- 
tute his  vote.'  The  requirement  is  that  he  shall  check  the  name  of 
the  candidate  of  his  choice.  The  candidate  here  referred  to  cannot 
fairly  or  naturally  mean  any  other  than  some  candidate  whose  name 
had  gotten  on  the  ballot  in  the  manner  provided  in  the  act.  This 
is  the  only  fair  and  reasonable  construction  to  be  put  upon  the  clause 
mentioned,  and  its  effect  is  to  restrict  the  voter  to  a  choice  of  candi- 
dates printed  on  the  ballot,  which  we  have  said  cannot  be  done. 
That  phase  of  the  act,  then,  which  restricts  the  voter  to  checking 
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the  name  of  some  candidate  on  the  official  ballot,  is  in  conflict  with 
the  constitutional  provision  in  reference  to  voting  by  ballot."  State 
V.  Dillon  (Fla.),  14  South.  383,  22  L.  R.  A.  124.  In  Sanner  v. 
Patton,  155  111.  553,  40  N.  E.  296,  that  court,  while  holding  that 
names  written  on  the  official  ballot  should  be  counted  by  the  can- 
vassers, goes  further,  and  characterizes  such  voting  as  legally  author- 
ized by  statute.  Consonant  with  our  opinion,  based  upon  the  stat- 
ute under  consideration,  it  was  there  contended,  in  support  of  the 
judgment  appealed  from,  that  the  name  of  a  person  for  whom  the 
voter  desires  to  cast  a  ballot  could  not  be  written  upc»i  the  official 
ballot,  and  in  reversing  such  judgment  the  following  language  is 
very  properly  employed:  **It  is  also  said  that  ample  provision  has 
been  made  in  the  act  whereby  candidates  may  be  nominated,  and 
thus  be  entitled  to  have  their  names  placed  on  the  ticket,  and  that  it 
is  the  intention  of  the  act  that  no  vote  should  be  cast  for  a  person 
who  was  not  nominated.  If  such  was  the  intention,  why  did  not 
the  legislature  say  so,  and  why  did  it  say  directly  the  contrary? 
What,  it  may  be  asked,  is  there  so  sacred  in  the  nomination  of  a 
candidate  for  office  by  a  political  caucus  that  a  voter  should  be  com- 
pelled to  vote  for  a  nominee  of  the  caucus,  or  else  be  deprived  of  the 
elective  franchise?  Under  section  i,  art.  7,  of  our  constitution, 
every  male  citizen  of  the  United  States  above  the  age  of  twenty- 
one  years,  who  has  resided  in  the  state  one  year,  in  the  county  ninety 
days,  and  in  the  election  district  thirty  days  next  preceding  any  elec- 
tion, is  entitled  to  vote  at  such  election.  To  exercise  this  right  there 
is  one  exception,  and  but  one,  so  far  as  we  have  been  able  to  find; 
and  that  is  found  in  section  7  of  the  same  article,  which  declares 
that  the  general  assembly  shall  pass  laws  excluding  from  the  rights 
of  suffrage  persons  convicted  of  infamous  crimes.  Adopting  the 
well-known  maxim  or  rule  of  constructicMi  that  the  expression  of 
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one  thing,  is  to  be  regarded  as  the  exclusion  of  another,  the  legis- 
lature does  not  possess  the  power  to  take  away  from  a  resident  cit- 
izen the  right  of  suffrage  unless  he  has  been  convicted  of -an  in- 
famous crime.  Nor  can  the  legislature  do  indirectly  what  they  can- 
not do  directly ;  and  yet,  if  the  construction  contended  for  by  appellee 
be  the  correct  one,  the  voter  is  deprived  of  the  constitutional  right 
of  suffrage.  He  is  deprived  of  the  right  of  exercising  his  own 
choice,  and  when  this  right  is  taken  away  there  is  nothing  left 
worthy  of  the  name  of  the  right  of  suffrage ;  the  boasted  free  bal- 
lot becomes  a  delusion."  To  the  same  effect  are  the  following  cases : 
People  V.  Shaw  (N.  Y.  App.),  31  N.  E.  512,  16  L.  R.  A.  606; 
Bowers  v.  Smith  (  Mo.  Sup.),  17  S.  W.  761.  At  page  587,  10 
Am.  &  Eng.  Enc.  Law  (2d  Ed.),  the  author  of  the  article  on  "Elec- 
tions", in  discussing  the  different  provisions  of  the  Australian  bal- 
lot system  as  adopted  in  many  of  the  states,  says :  "Thus  they  are 
not  unconstitutional  because  they  provide  for  legjal  nominations  and 
require  them  to  be  made  in  a  certain  way  in  order  to  entitle  a  can- 
didate to  have  his  name  printed  on  the  official  ballot,  provided  the 
voter  is  allowed  by  writing  on  the  ballot  to  vote  for  others  than  those 
nominated,  if  he  sees  fit.  But,  as  the  constitutions  guaranty  to  vot- 
ers the  right  to  vote  for  whom  they  please,  a  law  restricting  the  right 
to  vote  to  those  candidates  whose  names  appear  on  the  official  bal- 
lot IS  to  that  extent  unconstitutional."  That  eminent  author,  Judge 
McCrary,  who,  as  a  member  of  the  house  of  representatives,  was 
for  many  years  chairman  of  the  committee  of  elections,  thus  an- 
nounces the  universal  doctrine :  "The  statutes  of  most  of  the  states 
expressly  permit  the  voter  to  cast  his  ballot  for  the  person  of  his 
choice  for  office,  whether  the  name  of  the  person  he  desires  to 
vote  for  appears  upon  the  printed  ballot  or  not.  Statutes  which 
deny  the  voter  this  privilege  are  in  conflict  with  the  constitutional 
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provision  guarantying  the  right  of  suffrage  to  every  citizen  pos- 
sessing the  requisite  qualifications,  and  are  void.  Legislatures  may 
provide  for  the  printing  of  an  official  ballot,  and  prohibit  the  use 
of  any  other,  but  they  cannot  restrict  the  elector  in  his  choice  of  can- 
didates, nor  prohibit  him  from  voting  for  any  other  than  those 
whose  names  appear  on  the  official  ballot."  McCrary,  Elect.  § 
700.  I  am  confident  that  the  proposition  will  be  taken  for  granted 
that  the  limitation  of  the  voter  to  names  printed  on  the  official  bal- 
lot deprives  him  of  that  secrecy  and  independence  secured  by  the 
statute  as  originally  adopted,  and  that  the  present  amendatory  sys- 
tem is  unconstitutional  in  so  far  as  it  deprives  him  of  the  right  to 
vote  for  the  candidate  of  his  choice. 

The  order  sustaining  the  demurrer  ought  to  be  reversed. 


Cranmer  v.  Brothers. 

1.  An  attorney  agreeing,  for  a  fixed  fee,  to  foreclose  a  mechanic's  lien 
and  "to  perform  any  and  all  work  necessary  in  and  for  the  complete 
foreclOBure"  thereof,  is  not  required  to  defend,  without  additional 
compensation,  a  motion,  not  based  upon  his  errors,  to  vacate  the 
Judgment  or  foreclosure  obtained  by  him. 

2.  In  an  action  for  legal  services  it  appeared  that  plaintiff  had  agreed 
for  $25  to  foreclose  a  mechanic's  lien.  For  successfully  resisting 
a  motion  to  vacate  the  Judgment  of  foreclosure  obtained  by  him'  lie 
demanded  additional  compensation.  The  defendant  claimed  that  the 
motion  was  based  upon  plaintiff's  errors,  and  showed  that  while 
it  was  pending  he  made  an  affidavit  setting  forth  some  mistakes  in 
the  proceedings.  The  plaintiff  denied  committing  any  errors.  Heli, 
that  as  the  denial  of  the  motion  to  vacate  the  Judgment  was  prima 
facie  evidence  that  plaintiff  had  committed  no  error,  the  evidence  was 
insufficient  to  warrant  an  instruction  denying  additional  compensa- 
tion. 
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3.  Where,  In  an  action  for  legal  services  rendered  in  defending  a  motion 
to  vacate  a  judgment  of  foreclosure  obtained  for  a  fixed  fee,  the  ver- 
dict was  for  less  than  the  amount  claimed  for  compensation  for  such 
services,  an  instruction  denying  the  right  to  compensation  therefor 
was  prejudicial. 

(Opinion  filed  November  20,  1901.) 

Appeal  from  circuit  court,  Brown  county,  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  Simeon  H.  Cranmer  against  Nicholas  V.  Brothers 
the  value  of  services  rendered  as  an  attorney.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

5-  H.  Cranmer,  in  pro.  per. 

/.  O.  Curtis,  for  respondent. 

Corson,  J.  This  is  an  action  by  the  plaintiff,  an  attorney  at  law, 
to  recover  from  the  defendant  the  value  of  legal  services  rendered 
the  defendant,  and  money  expended  in  his  behalf  for  court  fees. 
The  defendant,  in  his  answer,  while  admitting  that  the  plaintiff  per- 
formed services  for  him  as  an  attorney,  alleges  they  were  performed 
under  a  special  contract,  in  which  the  plaintiff  agreed  to  foreclose 
a  certain  mechanic's  lien  held  by  the  defendant,  and  perform  any  and 
all  work  necessary  in  and  for  the  complete  foreclosure  of  said  lien 
for  $25.  The  defendant  further  alleges  that  he  had  paid  said  amount 
in  work  and  labor,  and  set  up  a  counterclaim  for  the  balance  due 
him  on  account  of  such  work  and  labor.  The  counterclaim  was  de- 
nied by  the  plaintiff  in  his  reply.  The  case  was  tried  by  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  defendant,  and  the  plain- 
tiff appeals. 

On  the  trial  it  was  admitted  by  the  plaintiff  in  his  testimony  that 
a  part  of  the  legal  services  performed  by  him  for  the  defendant  were 
performed  under  a  special  contract  for  the  sum  specified — that  is, 
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he  agreed  to  perform  the  services  necessary  to  obtain  the  judgment 
upon  the  lien  for  that  sum ;  and  he  claimed,  in  addition  thereto,  the 
sum  of  $io  for  services  for  preparing  the  necessary  papers  in  and  at- 
tending to  the  sale  of  the  property  under  the  judgment  so  obtained  by 
him.  He  also  claimed  the  further  sum  of  $io  for  resisting  a  motion 
made  by  the  defendant  in  the  foreclosure  action  to  vacate  and  set 
aside  the  judgment.  The  court,  in  charging  the  jury,  instructed 
them  as  follows :  "As  to  the  other  item  of  $io  for  resisting  the  mo- 
tion to  open  the  judgment,  you  need  not  bother  yourselves  about 
that.  I  say  to  you,  as  a  matter  of  law,  the  plaintiff  would  not  be 
entitled  to  recover  any  sum  for  resisting  this  application.  So  that 
will  be  entirely  eliminated  from  this  case."  The  appellant  contends 
that  in  giving  this  instruction  to  the  jury  the  court  committed  error, 
for  which  he  is  entitled  to  a  reversal  of  the  judgment.  We  are 
of  the  opinion  the  plaintiff  is  right  in  this  contention.  The  plain- 
tiff testified  on  the  trial  that  the  motion  was  made  in  the  foreclosure 
action  to  vacate  and  set  aside  the  judgment  therein,  and  that  he 
spent  three  days  in  preparing  for  and  arguing  the  motion ;  that  the 
same  was  denied;  and  that  his  services  were  reasonably  worth  the 
sum  of  $io.  This  evidence  was  undisputed,  but  it  is  claimed  by 
the  defendant  that  under  his  contract  it  was  the  duty  of  the  plain- 
tiff to  perform  the  services  required  on  this  motion  without  further 
compensation  than  that  agreed  to  be  paid  for  foreclosing  the  lien, 
and  it  was  further  claimed  on  the  part  of  the  defendant  that  the  mo- 
tion to  vacate  the  judgment  was  made  by  reason  of  error  commit- 
ted in  preparing  the  papers  in  the  case.  This  is  denied  by  the  plain- 
tiff in  his  evidence  in  rebuttal,  in  which  he  says :  "The  motion  that 
was  made  to  set  aside  the  judgment  and  proceedings  in  the  case  of 
Brothers  against  the  Providence  Mutual  Investment  Company  was 
not  based  on  any  errors  made  by  me.     I  did  not  make  any  errors. 
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And  the  motion  was  denied  by  the  court."  As  we  have;  seen,  the 
plaintiff  testified  that  he  was  only  to  procure  the  judgment, on  the 
4ien  for  the  sum  specified.  If  that  was  the  contract,  and  he  com- 
mitted no  error  in  his  proceedings  in  obtaining  the  judgment,  his 
duty  under  the  contract  was  ended  upon  the  entry  of  the  judgment. 
Even  if  the  contract  was,  as  stated  by  the  defendant,  to  foreclose 
the  lien  for  the  sum  specified,  and  he  committed  no  error  in  the  pro- 
ceedings, he  would,  in  our  opinion,  be  entitled  to  compensation  for 
his  services  upon  the  motion.  It  is  true  there  was  some  evidence 
tending  to  prove  that  when  the  motion  was  pending  the  plaintiff 
made  an  affidavit  setting  forth  some  mistakes  in  the  proceedings, 
and  moving  the  court  for  an  order  allowing  him  to  correct  the  same, 
but  for  this  service  no  extra  charge  seems  to  have  been  made.  The 
court  could  not  say,  as  a  matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  recover  for  services  in  resisting  the  motion.  The  question 
should  have  been  left  to  the  jury  under  proper  instructions.  An 
attorney  who  agrees  to  obtain  a  judgment  upon  a  lien  or  to  fore- 
close the  same  only  assumes  to  exercise  reasonable  skill  and  care  as 
an  attorney  in  the  performance  of  the  service,  and  after  that  service 
is  performed,  and  no  error  is  committed  in  its  performance,  he  is 
not  required  to  defend  any  motion  made  to  set  aside  said  judgment 
of  foreclosure  proceedings  without  extra  compensation;  and  the 
fact  that  the  motion  is  denied  is  prima  facie  evidence  that  there  was 
no  error  in  the  proceedings.  The  judgment  recovered  was  for  a 
less  sum  than  $io,  and  hence  the  erroneous  instruction  was  clearly 
prejudicial  to  the  plaintiff,  and  for  which  a  new  trial  must  be  granted. 
Other  errors  are  assigned  in  the  record,  but,  as  they  may  not  arise 
upon  another  trial,  we  do  not  deem  it  necessary  to  discuss  them  in 
this  opinion. 

The  judgment  of  the  court  below,  and  the  order  denying  a  new 
trial,  are  reversed,  and  a  new  trial  granted. 
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Troy  Min.  Co.  v.  Thomas. 

1.  Where  appellant's  assignment  of  errors  on  appeal  from  an  order 
granting  a  new  trial  specified  six  particulafs  in  which  the  court  erred 
in  its  charge,  appellant  could  not  complain  of  the  order  granting  a 
new  trial. 

2.  An  order  granting  a  new  trial  for  insufficiency  of  evidence  will  not  be 
disturbed  in  the  absence  of  an  abuse  of  discretion. 

3.  Where  a  meeting  of  the  directors  of  a  corporation  was  held  at  a  time 
when  the  treasurer  thereof  was  on  his  deathbed,  and  a  resolution 

-  passed  to  accept  certain  property  of  the  treasurer  in  satisfaction  of 
the  amount  due  from  him  to  the  corporation,  the  whereabouts  of 
which  property  was  known  to  the  directors  and  officers,  and  accessi- 
ble to  them  at  the  time,  though  not  actually  delivered,  plaintift  cor- 
poration was  entitled  to  an  instruction  on  the  issue  of  accord  and  sat- 
isfaction, stating  what  constituted  an  acceptance,  and  clearly  distin- 
guishing between  acceptance  and  an  agreement  to  accept 

(Opinion  filed  November  20,  1901.) 

Appeal  from  circuit  court,  Lawrence  county,  Hon.  Joseph  B. 
Moore,  Judge. 

Action  by  the  Troy  Mining  Company  against  Johnson  G. 
Thomas,  administrator  of  Thomas  H.  White,  deceased,.  From  an 
order  granting  a  new  trial,  defendant  appeals.     Affirmed. 

Martin  &  Mason,  for  appellant. 

IVilliam  R.  Steele  and  Edwin  Van  Cise,  for  respondent. 

Haney,  J.  Thomas  H.  White,  deceased,  was  at  the  time  of 
his  death  treasurer  of  the  plaintiff  corporation.  The  object  of  this 
action  is  to  recover  of  his  estate  a  balance  alleged  to  be  due  from  him 
as  such  treasurer.  Two  defenses  are  interposed:  First,  that  no 
balance  was  due  the  corporation ;  and,  second,  that  there  was  an  ac- 
cord and  satisfaction  prior  to  the  treasurer's  death.  A  verdict  hav- 
mg  been  returned  in  favor  of  the  defendant,  plaintiff  made  applica- 
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tion  for  a  new  trial,  which  was  granted.  Defendant  appealed  from 
the  order  granting  a  new  trial. 

Appellant's  assignment  of  errors  is  as  follows : .  "The  appellant 
says  there  is  manifest  error  upon  the  face  of  the  record,  in  this: 
that  the  court  erred  in  the  following  particulars:  (i.)  In  giving 
to  the  jury  plaintiff's  instruction  No.  i;  (2)  in  giving  to  the  jury 
plaintiff's  instruction  No.  2;  (3)  in  giving  to  the  jury  plaintiff's  in- 
struction No.  3;  (4)  in  giving  the  court's  charge  to  the  jury  as  a 
whole;  (5)  in  giving  the  particular  portion  of  the  court's  charge 
covered  by  defendant's  exception  No  i ;  (6)  In  giving  the  particular 
portion  of  the  court's  charge  covered  by  defendant's  exception  No. 
2 ;  (7)  in  granting  plaintiff's  motion  for  a  new  trial,  and  in  making 
the  order  vacating  the  verdict  of  the  jury  and  granting  a  new  trial ; 
(8)  in  not  rendering  judgment  for  the  defendant  upon  the  verdict." 
If  there  were  six  particulars  wherein  the  court  erred  in  giving  its 
charge,  and  if  the  court  erred  in  giving  the  charge  as  a  whole,  cer- 
tainly a  new  trial  should  have  been  granted.  This  being  not  only 
conceded,  but  alleged,  by  appellant,  he  is  not  in  a  position  to  com- 
plain of  the  circuit  court's  ruling  upon  the  plaintiff's  application.^ 

Again,  one  of  the  statutory  grounds  designated  in  the  notice 
of  intention  was  insufficiency  of  the  evidence  to  justify  the  verdict. 
The  order  does  not  specify  upon  what  ground  it  was  based.  An 
order  granting  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence will  be  reversed  only  where  there  has  been  manifest  abuse  of 
discretion.  Thomas  v.  Fullerton,  13  S.  D.  200,  83  N.  W.  45 ;  Dis- 
tad  V.  Shanklin,  11  S.  D.  i,  75  N.  W.  205;  Morrow  v.  Letcher, 
10  S.  D.  33,  71  N.  W.  139;  Hodges  v.  Bierlien,  4  S.  D.  258, 
56  N.  W.  811 ;  Alt  V.  Railway  Co.,  5  S:  D.  20,  57  N.  W.  1126; 
Grant  V.  Grant,  6  S.  D.   147,  60  N.  W.  743. 

It  IS  undisputed  that  a  short  time  before  Mr.  White  died  the 
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directors  of  the  plaintiff  corporation  met  at  his  request,  and  recorded 
the  following  motion:  "Mr.  E.  May  moved  that  the  company 
buy  the  assay  outfit  and  survey  instrument  of  Mr.  White,  and  reim- 
burse him  for  the  past  use  of  such  for  the  balance  of  $1,309.39 
now  to  the  credit  of  the  company.  This  motion  was  seconded  and 
carried."  On  a  former  appeal  it  was  held  that  this  record  was  ad- 
missible, and  that  it  was  competent  for  the  plaintiff's  board  of  di- 
rectors to  settle  the  accounts  of  its  treasurer  in  such  manner  as  it 
might  deem  for  the  best  interests  of  the  corporation.  Mining  Co. 
V.  White,  10  S.  D.  475,  74  N.  W.  236,  42  L.  R.  A.  549.  "An  ac- 
cord is  an  agreement  to  accept,  in  extinction  of  an  obligation,  some- 
thing different  from  or  less  than  that  to  which  the  person  agree- 
ing to  accept  is  entitled.  Though  the  patties  to  an  accord  are 
bound  to  execute  it,  yet  it  does  not  extinguish  the  obligation  until 
it  is  fully  executed.  Acceptance,  by  the  creditor,  of  the  considera- 
tion of  an  accord,  extinguishes  the  obligation,  and  is  called  satis- 
faction." Comp.  Laws,  §§  3483-3485.  The  record  of  the  direc- 
tor's meeting  was  convincing  evidence  of  an  agreement  to  accept 
Mr.  White's  property  in  extinction  ©f  his  obligation,  but  such  rec- 
ord was  not  in  itself  sufficient  evidence  of  an  acceptance  of  the  prop- 
erty. Other  evidence  was  required  to  show  that  the  accord  was  fully 
executed.  There  was  evidence  tending  to  prove  that  when  the 
directors  met,  the  treasurer  was  upon  his  deathbed ;  that  he  was  anx- 
ious to  have  his  obligation  to  the  corporation  extinguished;  that 
a  director  who  was  secretary  of  the  corporation,  and  who  was  a 
personal  friend  of  the  treasurer,  at  his  request  delivered  to  the  pres- 
ident of  the  corporation  a  slip  of  paper  containing  the  amount 
supposed  to  be  due  the  corporation  as  shown  by  the  treasurer's 
books ;  that  upon  receiving  the  slip  the  meeting  of  the  directors  was 
convened,  and  the  action  taken  as  heretofore  stated ;  that  at  the  time 
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of  the  meeting  the  whereabouts  of  the  property  was  known  to  the 
directors  and  officers  of  the  corporation ;  that  none  of  it  was  actually 
delivered,  but  was  accessible  to  the  officer^  of  the  corporation ;  and 
that  subsequently  part  of  it  was  deposited  at  the  office  of  the  presi- 
dent, who  refused  to  receive  it.  Such  refusal,  however,  was  sub- 
sequent to  Mr.  White's  death,  and  after  certain  stockholders  of  the 
corporation  had  manifested  their  disapproval  of  the  settlement.  In 
view  of  the  relation  of  the  deceased  and  the  other  directors,  tod  the 
situation  of  the  property,  it  is  difficult  to  determine  whether  or  not 
there  was  an  acceptance  within  the  meaning  of  the  statute.  As  be- 
tween the  parties,  "the  title  to  personal  property,  sold  or  exchanged, 
passes  to  the  buyer  whenever  the  parties  agree  upon  a  present  trans- 
fer, and  the  thing  itself  is  identified,  whether  it  is  separated  from 
other  things  or  not."  Comp.  Laws,  §  3257.  In  the  sale  or  ex- 
change of  personal  property  there  may  be  transfer  of  title  without 
transfer  of  possession.  So  in  the  execution  of  an  accord,  there  may 
be  transfer  of  title  without  transfer  of  possession — an  acceptance 
without  delivery,  either  actual  or  symbolical.  The  real  issue  is  one 
of  intent.  If  the  parties  agree  that  the  consideration  of  the  accord 
shall  be  the  property  of  the  creditor,  at  its  present  place  and  in  its 
present  condition,  there  is  an  acceptance.  Whether,  in  any  case, 
such  is  the  intention  of  the  parties,  should  be  determined  by  con- 
sideration of  the  nature  of  the  property,  conduct  of  the  parties,  and 
all  the  circumstances  attending  the  transaction.  In  this  class  of 
cases  the  distinction  between  an  agreement  to  accept  and  an  accept- 
ance should  be  carefully  drawn,  and  what  constitutes  an  acceptance 
should  be  carefully  defined.  As  we  view  the  evidence,  there  was 
room  for  controversy  touching  the  matter  of  acceptance,  had  that 
issue  been  clearly  and  accurately  defined  by  the  court's  charge.  It 
was  not  so  defined,  and  there  was  clearly  no  abuse  of  discretion  in 
granting  a  new  trial. 

The  order  appealed  from  is  affirmed. 
Vol.  15  S.  D— 16 
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Coleman  v.  Stalnacke. 

1.  Where  an  appeal  is  from  the  judgment  alone,  the  only  questions  pre- 

sented are  whether  the  pleadings  and  findings  support  the  Judg- 
ment. 

2.  Where  in  an  action  to  recover  possession  of  land  the  complaint  does 
not  expressly  state  that  the  tract  is  in  the  county  in  which  the  action 
is  hrought,  if  there  is  no  motion  for  change  of  venue  to  another 
couilty  the  appellate  court  will  presume,  in  support  of  the  Judgment, 
that  the  action  was  instituted  in  the  proper  county. 

3.  In  the  absence  of  any  showing  that  a  finding  as  to  the  location  of  the 
land  in  controversy  is  incorrect,  it  should  be  presumed  to  be  correct, 
and  based  on  sufficient  competent  evidence. 

4.  In  an  action  to  recover  possession  of  land,  where  defendant  went  into 

possession  under  a  contract  of  purchase  from  plaintiff,  which  de- 
fendant forfeited,  plaintiff's  prior  possession  is  sufficient  to  entitle 
him  to  recover. 

5;  Where  defendant  received  posseselon  of  land  from  plaintiff  under  a 
contract  to  purchase,  which  defendant  forfeited,  he  is  estopped  from 
disputing  plaintiff's  right  and  title  to  the  land. 

6.  Where  defendant  went  into  possession  of  .land  under  a  contract  to 
purchase,  and  made  improvements  thereon,  he  is  not  entitled  to 
compensation  for  such  improvements  after  he  forfeits  his  contract. 

Appeal  from  circuit  court,  Lawrence  county,  Hon.  Joseph  B. 
Moore,  Judge. 

Action  by  Timothy  D.  Coleman  against  Peter  Stalnacke  to  re- 
cover possession  of  certain  realty  and  the  value  of  its  use  and  occu- 
pation.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

H.  £.  Dewey,  for  appellant. 

McLaughlin  &  McLaughlin,  for  respondent. 

Corson,  J.  This  was  an  action  to  recover  the  possession  of  a 
tract  of  land,  damages  for  its  detention,  and  the  value  of  the  use 
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and  occupation  of  the  same.  The  action  was  tried 'by  the  court 
without  a  jury,  and  findings  and  judgment  being  in  favor  of  the 
plaintiff,  the  defendant  appeals.  The  appeal  being  from  the  judg- 
ment alone,  the  only  questions  presented  are  whether  or  not  the 
pleadings  and  findings  support  the  judgment. 

The  appellant  assigns  as  error  ( i )  that  the  complaint  does  not 
state  a  cause  of  action,  for  the  reason  that  there  is  no  allegation  that 
the  land  in  controversy  is  in  Lawrence  county,  or  even  in  the  state 
of  South  Dakota,  and  that  the  judgment  is  therefore  void  for  want 
of  jurisdiction  in  the  court;  (2)  the  plaintiff  alleges  ownership  of 
the  land,  but  the  court  failed  to  find  that  he  was  such  owner;  (3) 
that  the  court  having  found  the  title  of  the  property  to  be  in  the 
United  States,  and  not  m  the  plaintiff,  it  was  error  to  enter  judgment 
for  the  plaintiff;  {4)  that  inasmuch  as  the  defendant  had  entered 
upon  the  premises  under  a  contract,  had  purchased  the  same,  and 
paid  a  part  of  the  purchase  price,  and  made  improvements  upon  the 
property,  the  court  had  no  right  to  declare  the  contract  forfeited,  and 
subject  defendant  to  the  loss  of  the  amount  he  had  paid  under  the 
contract,  and  the  loss  of  the  improvements  made  on  the  property. 
The  action  was  based  upon  a  contract  made  between  the  plaintiflF 
Coleman,  and  the  defendant,  by  which  Coleman  agreed  to  sell  to  the 
defendant  the  premises  described  upon  the  payment  of  $600 ;  $100 
of  it  to  be  paid  in  September,  1895;  $250,  September,  1896;  $250, 
September,  1897 ;  making  in  all  $600.  It  is  alleged  in  the  complaint 
that  the  defendant  had  failed  and  neglected  to  pay  the  amount  agreed 
upon,  and  had  only  paid  $276,  the  last  payment  being  made  in  De- 
cember, 1898;  that  before  the  commencement  of  this  action  the 
plaintiff  demanded  possession  of  the  premises;  and  that  defendant 
refused  to  surrender  the  same.  Plaintiff  further  alleged  that  he  was 
the  owner  and  entitled  to  immediate  possession  of  the  premises  be- 
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lore  described.  The  defendant,  in  his  answer,  denied  plaintiff's  al- 
leged ownership  of  the  land,  as  follows:  "Defendant  alleges  that 
the  plaintiff  is  not,  and  was  not  on  March  30,  1895,  ^^^  owner  of  the 
premises  described  in  the  complaint,  or  entitled  to  the  possession  of 
the  same,  but  that  the  said  premises  were  on  said  date  unappropriated 
public  lands  of  the  United  States."  And  the  defendant  allges  that 
after  making  the  agreement  he  made  improvements  on  the  property 
to  the  value  of  several  hundred  dollars ;  also  that  he  had  been  dis- 
possessed of  a  portion  of  the  premises.  Upon  the  trial  the  court 
found  the  facts  substantially  as  alleged  in  the  complaint,  and  against 
the  defendant  as  to  the  allegation  that  he  had  been  dispossessed  of 
a  portion  of  the  premises.  The  land  is  described  in  the  complaint  as 
a  part  of  the  Bulldog  ranch,  lying  and  adjoining  the  Burlington  & 
Missouri  River  Railroad,  containing  about  100  acres;  being  the 
same  premises  occupied  by  John  Loomer  in  1894,  lying  about  halfway 
between  the  Bulldog  ranch  and  Dumont.  The  action  was  brought 
in  the  circuit  court  of  Lawrence  county ;  and  there  not  having  been, 
so  far  as  the  record  discloses,  any  motion  made  to  change  the  place 
of  trial  to  any  other  county,  this  court  will  presume,  in  support  of 
the  judgment,  that  the  action  was  instituted  in  the  proper  county, 
and  the  premises  were  situated  in  that  county.  Again,  the  premises 
are  described  in  the  judgment  as  being  situated  in  T^wrence  county, 
S.  D. ;  and  this  court  will  also  presume,  in  support  of  the  judgment, 
that  the  same  is  correct,  and  based  upon  sufficient  evidence  properly 
adi;iitted,  in  the  absence  of  any  showing  that  the  same  was  not 
correct. 

The  •:ourt  found  that  the  plaintiff  was  not  owner  in  fee,  but,  in 
effect,  that  he  was  in  the  actual  prior  possession  thereof  at  the  time 
he  executed  the  contract,  and  was  entitled  to  the  possession  at  the 
time  the  action  was  commenced.    Actual  prior  possession  by  a  party 
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IS  sufficient  to  entitle  him  to  recover  its  possession,  as  against  one 
who  shows  no  title  to  the  property.  The  finding,  therefore,  that  the 
premises  were  a  part  of  the  government  domain,  was  entirely  imma- 
terial, as  that  fact  did  not  affect  the  plaintiff's  right  to  recover  upon 
his  prior  possession.  But  there  is  another  and  more  satisfactory  an- 
swer to  the  contention  of  the  appellant.  It  appears  from  the  plead- 
mgs  and  findings  that  the  defendant,  as  vendee,  entered  into  posses- 
sion of  the  premises  in  controversy,  and  held  them  under  a  contract 
of  purchase.  In  such  a  case  the  general  rule  is  that  the  vendee  can- 
not, in  an  action  to  recover  the  possession  of  the  premises,  dispute 
or  question  the  title  of  the  vendor.  In  other  words,  he  is  estopped 
from  denying  the  title  of  the  vendor.  The  same  rule  is  applied  to  this 
class  of  cases  as  that  applied  to  landlord  and  tenant.  Williams  v. 
Wait,  2  S.  D.  210,  49  N.  W.  209,  39  Am.  St.  Rep.  768.  The  question 
we  are  now  considering  was  before  the  supreme  court  of  California 
in  Holden  v-  Andrews,  38  Cal.  119,  cited  by  appellant  in  his  reply 
brief.  The  general  rule  as  above  stated  was  recognized  in  both  the 
majority  and  dissenting  opinions,  but  in  the  majority  opinion  it  was 
held  that  there  was  an  exception  to  the  rule  where  the  title  of  the 
vendor  had  terminated,  and  the  vendee  had  acquired  the  paramount 
title  to  the  property,  and  in  such  a  case  the  vendee  was  not  estopped 
from  setting  up  the  paramount  title  vested  in  him,  as  against  the  ven- 
dor. Crockett,  J.,  dissenting  from  this  view  of  the  majority  in  an 
exhaustive  opinion,  in  which  Sprague,  J.,  concurred.  But,  as  will 
be  observed  from  the  defendant's  answer,  he  claimed  no  title  in  him- 
self, and  in  no  manner  connected  himself  with  the  government  title ; 
nor  did  he  claim  in  his  answer  that  plaintiff's  right  to  the  possession 
of  the  property  by  virtue  of  prior  possession  had  terminated.  The 
defendant  did  not,  therefore,  bring  himself  within  the  exception,  as- 
suming that  the  majority  of  the  court  was  right  in  their  decision  in 
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the  case  cited,  and  hence  the  general  rule  applies  tq^the  defendant  in 
this  case. 

The  court,  in  its  findings,  found  that  the  defendant  had  made 
certain  improvements  on  the  property,  but  also  finds  that  the  value 
of  the  use  and  occupation  of  the  same  was  $15  per  month,  and  was 
greater  than  the  value  of  the  improvements  and  the  amount  that  had 
been  paid  on  the  contract  by  the  defendant.  We  are  of  the  opinion 
that  the  court  committed  no  error  in  so  finding.  This  court  held  in 
Seymour  v.  Cleveland,  9  S.  D.  94,  68  N.  W.  171,  that  a  party  holding 
property  under  a  contract  for  its  purchase  is  not  entitled  to  claim 
the  value  of  improvements  made  by  him  while  in  possession  of  th'e 
property,  as  he  does  not  hold  under  color  of  title,  within  the  meaning 
of  the  statute  allowing  one  who  has  made  improvements  upon  real 
property  under  color  of  title  to  recover  the  value  of  such  improves- 
ment  in  an  action  to  recover  the  possession  of  the  property.  The 
court,  therefore,  in  awarding  to  the  defendant  the  benefit  of  the  im- 
provements and  the  money  paid  upon  the  contract,  as  against  the  value 
of  the  use  and  occupation  of  the  property,  erred,  if  error  there  was,  in 
favor  of  the  defendant.  The  defendant  made  no  offer  to  pay  the 
balance  due  under  the  contract,  or  in  any  manner  to  comply  with  its 
terms.  Barnes  v.  Clement,  12  S.  D.  270,  81  N.  W.  301.  And  he  was 
not,  therefore,  in  a  position  to  ask  the  court  to  relieve  him  from  ful- 
filling the  terms  of  his  agreement. 

The  court  made  findings  upon  every  issue  raised  by  the  plead- 
ings, and  was  clearly  right  in  holding  that  the  plaintiflF  was  entitled 
to  the  possession  of  the  premises  as  against  the  defendant,  and  in 
rendering  judgment  therefor,  and  for  *the  value  of  the  use  and  oc- 
(iupation  therein  specified. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Wliere  defendant  demurred  to  an  application  for  an  alternative  writ 
of  prohibition  for  insufflciencr  of  facts,  and  no  objection  was  made 
to  the  return,  the  court  will  consider  the  matter  as  an  application, 
on  notice,  for  a  peremtory  writ  of  prohibition,  to  which  defendant 
has  answered  without  raising  an  issue  of  fact,  and  will,  therefore  re- 
gard the  facts  disclosed  in  the  application  as  true. 

Under  Comp.  Laws,  §  5015,  providing  that  a  receiver  may  be  appointed 
for  an  insolvent  corporation,  the  circuit  court  has  Jurisdiction  to  ap- 
point a  receiver  for  a  corporation  on  the  complaint  of  a  stockholder 
alleging  the  Insolvency  of  the  corporation,  where  the  court  finds  that 
the  corporation  is  in  fact  insolvent. 

Where  a  'circuit  court  has  appointed  a  receiver  of  a  corporation  at  the 
suit  of  one  stockholder  on  the  ground  of  its  insolvency,  another  cir- 
cuit court  cannot,  pending  the  receivership,  on  the  complaint  of  an- 
other stockholder  and  Judgment  creditor  alleging  fraud  in  the  first 
proceedings,  enjoin  the  receiver  from  performing  his  duties,  and  ap- 
point another  person  as  receiver,  the. latter  action  not  being  one  to  va- 
cate a  fraudulent  final  Judgment,  but  being  an  attempt  to  stay  pend- 
ing proceedings,  and  hence  contrary  to  Comp.  daws  §  4650,  prohib- 
iting the  granting  of  an  injunction  to  stay  a  pending  judicial  pro- 
ceeding. 

Where  the  circuit  court  which  appointed  a  receiver  of  an  Insolvent 
corporation  may  remove  him  if  he  is  unfit,  and  appoint  a  proper 
person,  where  the  Judgment  providing  for  the  appointment  of  a  re- 
ceiver may  be  vacated  by  the  court  which  made  it  upon  a  showing  that 
it  was  fraudulently  procured,  and  where  the  Judgment  appointing 
the  receiver  may  be  modified,  upon  a  proper  showing  by  the  court 
which  made  it,  no  reason  exists  for  another  circuit  court  exercising 
Jurisdiction  for  the  correction  of  such  matters. 

Under  Comp.  Laws,  §  5531,  providing  that  the  supreme  court  may  issue 
a  writ  of  prohibition  to  an  inferior  court  where  there  is  no  adequate 
remedy  in  the  ordinary  course  of  law,  the  court  will  issue  a  writ 
of  prohibition  to  a  circuit  court  which,  pending  a  receivership  of  a 
corporation,  has  assumed  Jurisdiction  of  an  action  against  the  receiver 
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lawfully  appointed  by  another  court,  and  has  enjoined  the  receiver 
from  acting  as  such,  and  has  appointed  another  person  as  receiver, 
when  it  appears  that  appeals  from  such  orders  will  cause  such  delay 
as  may  lead  to  the  loss  of  corporate  property. 

6.  Where  the  receiver  appointed  by  a  circuit  court  in  an  action  for  a 
receivereftilp  of  an  insolvent  corporation  did  not.  by  answering  to 
the  merits,  waive  his  right  to  appeal  from  an  order  overruling  his 
demurrer  to  a  complaint  in  an  action  brought  against  him  In  another 
circuit  court  to  enjoin  him  from  acting  as  receiver,  nor  to  appeal 
from  tne  order  denying  a  motion  to  dissolve  the  temporary  injunc- 
tion restraining  him  from  acting  as  receiver,  he  did  not  waive  his 
right  to  have  such  ruling  corrected  by  a  writ  of  prohibition. 

7.  Where  a  circuit  court,  after  another  circuit  court  has  appointed  a  re- 
ceiver of  a  corporation  at  the  suit  of  a  stockholder  on  the  ground  of 
its  insolvency,  takes  jurisdiction  pending  the  receivership  of  an  action 
against  the  corporation  and  receiver  on  complaint  of  another  stock- 
holder and  creditor  alleging  fraud  in  the  former  proceedings,  and  en- 
joins the  receiver  from  acting  as  such,  and  appoints  another  person 
as  receiver,  where  the  delay  caused  by  taking  an  appeal  from  the 
orders  therein  made  may  lead  to  the  loss  of  corporate  property,  a 
case  arises  for  the  exercise  by  the  supreme  court  of  its  constitutional 
power  to  control  decisions  of  inferior  courts  by  means  of  prerogative 
and  remedial  writs. 

(Opinion  filed  November  20,  1901.) 

Original  application  for  a  writ  of  prohibition  by  the  state,  on 
the  relation  of  H.  N.  Gates  against  Levi  McGee,  judge  of  the  cir- 
cuit court,  and  another.     Granted. 

Bailey  &  Voorhees  and  Charles  W.  Brown,  for  plaintiff. 

Where  a  court  has  obtained  jurisdiction  over  the  subject  matter 
of  any  action  it  should  be  allowed  to  retain  jurisdiction  and  its  jur- 
isdiction should  not  be  interfered  with  by  any  court  of  concurrent 
jurisdiction.  Gould  v.  Hayes,  19  Ala  438;  State  v.  Devers,  34  Ark. 
188;  Louden  Irrigating  Canal  Co.  v.  Handy  Ditch  Co.,  22  Col.  102; 
Beeson  v.  Elliott,  i  Del.  Ch.  368 ;   Beatty  v.  Ross,  i  Fla.  198 ;   Har- 
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rteman  v.  Battersvy,  53  Ga.  36;  Ross  v.  Buchanan,  13  111.,  55;  Tai- 
lor V.  City  of  Fort  Wayne,  47  Ind.  274;  Hawes  v.  Orr,  73  Ky.  431 ; 
Pontz  V.  Vistes,  15  La.  Ann.  636;  Cole  v.  Fliteraft,  47  Md.  312; 
Hogan  V.  Wayne  Circuit  Judge,  166  Mich.  254 ;  Martin  v.  O'Brien, 
34  Miss,  21 ;  Schuehle  v.  Reiman,  86  N.  Y.  270 ;  Haywood  v.  Hay- 
wood, 79  N.  C.  42 ;  Pugh  V.  Brown,  19  O.  202 ;  Cleveland  v.  Erie, 
I  Grant  Cas.  212;  Chapin  v.  James,  12  R.  I.  86;  Shaw  v.  Barks- 
dale,  25  S.  C.  204;  Thompson  v.  Hill,  11  Tenn.  167;  Burdett  v. 
Sute,  9  Texas  43 ;  Bank  v.  Rupland  R.  R.  Co.,  28  Vt.  470 ;  North- 
western Iron  Co.  V.  Lehigh  Coal  &  Iron  Co.,  92  Wis.  487. 

When  one  court  has  acquired  jurisdiction  over  property,  such 
property  is  in  custodia  legis,  and  another  court  of  concurrent  jur- 
isdiction will  not  by  its  processes  or  otherwise  undertake  to  dispos- 
sess the  first  court  of  its  officers:    Newman  v.  ,  156  111.  530; 

Stemmons  v.  King,  8  B.  Mcmroe,  559 ;  Metzner  v.  Graham,  57  Mo. 
404;  Day  V.  Combton,  37  N.  J.  Law  514;  Southern  v.  Fisher,  6 
S-  C.  345 ;   Booner  v.  Heme,  75  Texas  242. 

There  is  no  force  in  the  argument  advanced  by  defendants  that 
by  appearing  in  the  Custer  county  case  jurisdiction  has  been  vested 
in  that  court  and  that  after  answering  upon  the  merits  the  relator 
cannot  ask  for  a  writ  of  prohibition.  It  is  settled  that  no  writ  of 
prohibition  will  be  granted  until  after  excepticxi  has  been  taken  to 
{he  jurisdiction  of  the  lower  court  and  overruled.  This  is  upon  the 
ground  that  it  is  to  be  presumed  that  courts  will  give  to  parties  a 
relief  to  which  they  show  themselves  to  be  entitled.  It  is,  conse- 
quently, necessary  that  the  matter  be  brought  to  the  attention  of  the 
court  before  a  superior  court  will  grant  a  writ  of  prohibition.  16 
Enc  of  Plead,  and  Prac.  mo;  Ex  Parte  Walker,  25  Ala.  81 ;  Rus- 
sell V.  Jacoway,  33  Ark.  191 ;  Green  v.  Superior  court,  78  Cal.  556; 
People  vs.  Superior  Court,  100  Cal.  105;  Kilbum  v.  Law,  iii  CaL 
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237;  LecMiard  v.  Battels,  4  Colo.  95;  Hart  v.  Tyler,  61  Ga.  156; 
People  V.  Circuit  Court,  173  111.  272;  Conn.  River  R.  R.  Co.  v. 
Franklin  County,  127  Mass.  50;  Speed  v.  Detroit,  98  Mich.  360; 
Applo  V.  People,  20  N.  Y.  531 ;  State  v.  Fickling,  10  S.  C.  301 ; 
Burlington  v.  Burlington  Traction  Co.,  70  Vt.  491 ;  Eastman  v.  Holt, 
43  W.  Va.  599, 

Scharader  &  Lewis  and  Ivan  W,  Goodner,  for  defendants. 

The  judgment  of  the  circuit  court  of  Minnehaha  county  was 
void,  because  that  court  had  no  jurisdiction  to  appoint  a  receiver 
of  a  corporation  nor  to  dissolve  the  corporation  at  the  suit  of  a  stock- 
holder.   Dudley  v.  Hot  Springs,  11  S.  D.  559. 

The  proceedings  and  judgment  in  the  circuit  court  of  Minnehaha 
county  clearly  show  a  collusive  intent  to  defeat  the  judgment  ob- 
tained in  Pennington  county ;  and  "the  collusive  judgment  is  open 
to  attack  whenever  and  wherever  it  may  come  in  conflict  with  the 
rights  or  the  interests  of  third  persons;  and  fraud  is  not  a  thing 
that  can  stand,  even  when  robed  in  a  judgment."  Atlas  Bank  v. 
Moore,  (111.)  39  N.  E.  684;  Sec.  4656,  Compiled  Laws;  Smith  v. 
Cuyler,  78  Georgia,  654;  Freydenall  v.  Baldwin,  103  111.,  325; 
Haqkett  v.  Manlove,  14  Cal.  8590;  Bump  Fraud  Con.,  521;  Wil- 
helmi  v.  Lecxiard,  13  la.,  342. 

The  application  comes  too  late  after  general  demurrer,  motion 
to  change  venue,  and  answers  upon  merits.  State  ex  ret.  v.  Judge,  36 
La.  Ann.  768;  Ah  Goon  v.  Superior  Court,  61  Cal.  555;  In  re' Rice 
15,  Sup.  Court.  Rep.  149;  In  re  Alix,  17  Sup.  Court  Rep.  522. 

The  corporation  having  pleaded  to  the  jurisdiction  of  the  cir- 
cuit court  of  Pennington  county,  and  having  answered  upon  the 
merits,  no  sufficient  cause  is  presented  for  granting  writ  of  prohibi- 
tion, since  ample  remedy  may  be  had  by  an  appeal  from  the  final 
judgment  in  the  case.  High  Ex.  Leg.  Rem.  Sec.  770  and  771; 
Smith  V.  Whitney,  116  U.  S.  167;  In  re  Cooper,  143  U.  S.  472. 
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Haney,  J.     An  ordef  to  show  cause  why  a  writ  of  prohibition 
should  not  be  issued  by  this  court  restraining  further  proceedings 
in   an  action  pending  in  the  circuit  court  within  and  for  Custer 
county  having  been   issued  and  served,   defendants  appeared  by 
counsel,  and  demurred  to  plaintiff's  application  on  the  ground  that 
it  does  not  state  facts  stifficient  to  warrant  the  issuance  of  the  writ. 
No  objection  having  been  raised  to  the  form  of  the  return,  the 
matter  will  be  considered  as  an  application  upon  notice  for  a  per- 
emptory writ  of  prohibition   to  which  the  defendants   have  an- 
swered without  raising  any  issue  of  fact  affecting  the   substan-' 
tial  rights  of  the  parties.     Thenefore  the  facts  disclosed  by  the  ap- 
plication will,  for  the  purposes  of  this  proceeding,  be  taken  as  true. 
Such  as  are  deemed  essential  to  an  understanding  of  the  legal  prop- 
ositions to  be  discussed  may  be  stated  as  follows :  The  Crown  Hill 
Mining  Company  is  a  corporation  created  by  and  existing  under  the 
laws  of  this  state.     On  March  19,  1901,  an  action  was  commenced 
in  the  circuit  court  within  and  for  Minnehaha  county  by  a  stock- 
holder to  have  the  corporation  adjudged  insolvent,  and  a  receiver 
appointed.     The  summons  and  complaint  were  served  upon   the 
secretary  of  the  corporation  in  Minnehaha  county,  where  he  then 
resided.    The  corporation  appeared  by  counsel,  and  such  proceed- 
ings were  had  that  on  March  20,  1901,  a  judgment  or  order  was  en- 
tered wherein  it  was  ordered,  adjudged  and  decreed  that  the  corpora- 
tion is  insolvent;  that  H.  N.  Gates  (the  plaintiff  in  this  proceeding) 
be  appointed  receiver  of  the  corporation  and  of  all  its  property  and 
assets,  with  the  usual  powers  of  receivers  in  such  cases;  that  the 
receiver  may,  from  time  to  time,  apply  to  the  court  for  such  other 
and  further  powers  or  authority  as  may  be  necessary  for  the  car- 
rying out  of  his  duties,  and  that  such  powers  and  authority  may  be 
granted  by  supplemental  judgments  and  decrees;  that  the  officers, 
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agents  and  employes  of  the  cx)rporation  deliver  possession  to  the  re- 
ceiver of  ail  books,  assets,  and  other  property  belonging  to  it,  and 
execute  such  necessary  and  proper  instruments  of  conveyance  as 
may  be  required  to  vest  the  title  to  all  of  its  property  in  the  re- 
ceiver ;  that  the  corporation  and  each  of  its  officers,  agents,  servants', 
arid  employes  be  enjoined  and  restrained  from  interfering  with  the 
possession  by  the  receiver  of  the  property  and  assets  of  the  corpora- 
tion ;  that  the  receiver  shall  liquidate  the  affairs  of  the  corporation 
with  all  convenient  speed,  and  convert  its  money  and  assets  into 
cash,  and  out  of  the  money  so  received  by  him  pay  the  indebtedness 
of  the  corporation,  and  dispose  of  the  balance,  if  any  there  be, 
under  the  direction  of  the  court;  that  upon  the  winding  up  of  the 
affairs  of  the  corporation  such  supplemental  judgment  be  entered 
as  may  be  proper  dissolving  the  defendant  as  a  corporation,  and 
adjudging  to  plaintiff  his  costs  and  disbursements,  and  giving  to 
plaintiff  such  other  and  further  relief  as  may  seem  just,  fit,  and 
equitable  in  the  premises.  On  the  same  day  Gates  qualified  and 
entered  upon  the  discharge  of  his  duties  as  receiver.  On  April 
26,  1 90 1,  an  action  was  commenced  in  the  circuit  court  within  and 
for  Custer  county,  wherein  James  R.  Smith  (one  of  the  defendants 
in  this  proceeding),  a  stockholder  and  creditor  of  the  corporation,  is 
plaintiff,  and  the  corporation  and  Gates  are  defendants.  It  is  al- 
leged in  the  complaint  in  that  action  that  the  corporation's  princi- 
pal place  of  business  is  at  Rapid  City ;  that  it  is  in  possession  of  min- 
mg  property  located  in  the  counties  of  Custer  and  Lawrence;  that 
the  debts  of  the  corporation  did  not  exceed  $25,000;  that  its  prop- 
erty could,  with  reasonable  effort,  be  sold  for  $100,000;  that  Smith 
obtained  a  judgment  against  the  corporation  on  March  11,  1901, 
for  $674.05;  that  executions  were  issued  thereon,  and  all  of  the 
property  of  the  corporation  in  Custer  and  Lawrence  counties  was 
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seized  about  April  i,  1901 ;  that  the  proceeding  in  Minnehaha  county 
was  instituted  by  certain  officers  and  directors  of  the  corporation 
and  one  of  its  stockholders  for  the  purpose  and  with  intent  to  delay 
and  defraud  the  creditors  and  other  stockholders  of  the  corpora- 
tion. And  the  plaintiff  prays  that  said  judicial  proceedings,  judg- 
ment, and  appointment  of  Gates  as  receiver,  be  declared  fraudulent, 
without  jurisdiction,  and  void;  that  the  defendants  in  that  action, 
their  agents,  officers,  and  attorneys,  be  enjoined  and  restrained 
from  interfering  with  the  property  and  assets  of  the  corporation 
pending  the  litigation,  and  that  tipon  final  hearing  the  injunction 
"be  made  perpetual ;  that  upon  the  hearing  a  temporary  receiver  be 
appointed  to  take  care  and  custody  of  the  property  and  assets  of 
the  corporation,  with  power  to  sell  the  property  of  the  corporation, 
and  dispose  of  the  proceeds  in  payment  of  debts,  etc.  On  April 
27,  190 1,  the  circuit  court  within  and  for  Custer  county  made  an 
order,  without  notice,  restraining  the  corporation,  and  Gates,  as  re- 
ceiver, from  selling  or  disposing  of,  or  in  any  manner  interfering 
with,  any  of  the  corporation's  property  or  assets  until  otherwise 
ordered,  and  appointed  William  W.  Olds,  of  Custer  county,  re- 
ceiver of  all  the  property  and  effects  of  the  corporation,  with  au- 
thority to  take  possession  thereof  arid  hold  the  same  subject  to  the 
orders  of  the  court  pending  the  litigation.  Gates  and  the  corpora- 
tion (defendants  in  the  Custer  county  action),  having  demanded 
a  change  of  place  of  trial,  moved  to  have  the  place  of  trial  changed 
to  Minnehaha  county.  This  motion  was  denied.  They  separately 
demurred  to  the  complaint  on  the  following  grounds:  (i)  That 
the  court  has  no  jurisdiction  of  the  person  of  this  defendant;  (2) 
that  the  court  has  no  jurisdiction  of  the  subject  of  the  action;  (3) 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     The  demurrers  were  overruled,  as  were  motions 
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to  dissolve  the  temporary  injunction  and  vacate  the  appointment  of 
Olds  as  receiver.  The  defendants  having  separately  answered  to 
the  merits,  Gates  now  invokes  the  authority  of  this  court  to  arrest 
all  further  proceedings  in  the  action  pending  in  Custer  county. 

It  is  contended  by  the  defendants  that  Gates'  appointment  is 
void  because  the  court  was  without  jurisdiction  to  appoint  a  re- 
ceiver of  a  corporation  or  dissolve  a  corporation  at  the  suit  of  a 
stockholder.  This  contention  is  not  supported  by  the  decision  in 
Dudley  v.  Hot  Springs  Co.,  ii  S.  D.  559,  79  N.  W.  839.  In  that 
case  it  affirmatively  appeared  that  the  corporation  was  solvent. 
Here  it  appears  from  the  showing  of  both  parties  that  the  corpora- 
tion is  insolvent.  It  was  so  alleged  in  the  complaint  and  found  by 
the  court  in  the  Minnehaha  county  action.  Authority  to  appoint  a 
receiver  in  cases  where  a  corporation  is  insolvent  is  expressly  con- 
ferred by  the  statute.  Comp.  Laws,  §  5015.  The  judgment  or 
order  appointing  Gates  does  not  purport  to  dissolve  the  corporation. 
The  court  in  Minnehaha  county  has,  in  effect,  done'  nothing  more 
than  has  the  court  in  Custer  county.  If  one  has  exceeded  its  ju- 
risdiction, so  has  the  other.  Being  clothed  with  power  to  ap- 
point receivers  in  cases  where  corporations  are  insolvent,  the  Min- 
nehaha court  was  authorized  to  hear  and  determine  the  question  of 
solvency,  and,  though  it  may  have  erred  in  its  decision,  it  certainly 
has  jurisdiction  of  the  subject  matter. 

It  is  further  contended  by  the  defendants  that  the  judgment 
or  order  appointing  Gates  was  pJrocured  through  fraud  and  col- 
lusion ;  that  the  second  action  was  properly  brought  in  Custer  county, 
and  could  not  have  been  properly  brought  elsewhere  except  in  Law- 
rence county,  because  it  is  an  action  affecting  real  estate;  that  the 
plaintiff  in  this  proceeding  having  demurred  and  answered  to  the 
merits  in  that  action,  his  application  for  prohibition  comes  too  late. 
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we  think, these  contentions  are  founded  upon  a  mistaken  notion 
of  the  real  issues  involved  in  this  proceeding.  The  Custer  county 
action  should  not  be  regarded  as  one  to  vacate  a  fraudulent  final 
judgrment.  The  proceeding  in  Minnehaha  county  has  not  culmin- 
ated in  a  final  judgment.  It  is  still  pending,  and  will  be  until  the 
property  now  in  the  custody  of  that  court  has  been  disposed  of,  and 
the  receiver  discharged,  unless  the  action  be  sooner  dismissed  or  ap- 
pealed. The  second  action  should  be  regarded  as  an  attempt  to 
stay  such  proceedings.  If  the  Minnehaha  receiver  were  not  en- 
joined, the  action  in  Custer  county  would  be  of  no  substantial  ben- 
efit to  any  one.  On  the  subject  of  preventive  relief,  our  statute  has 
the  following  provision  applicable  to  the  situation  of  the  parties 
to  this  controversy:  **An  injunction  cannot  be  granted  to  stay  a  ju- 
dicial proceeding  pending  at  the  commencement  of  the  action  in 
which  the  injunction  is  demanded,  unless  such  restraint  is  neces- 
sary to  prevent  a  multiplicity  of  such  proceedings."  Comp.  Laws, 
§  4650.  The  report  of  the  New  York  code  commissioners  con- 
tains the  same  language.  Civ.  Code  N.  Y.  §  1912.  From  one  of 
the  cases  cited  in  the  report  we  quote  the  following  as  showing  the 
reason  of  the  provision:  "Under  the  existing  constitution  and 
judiciary  system,  courts  of  record  are  competent  to  grant  to  a  plain- 
tiff or  defendant  any  relief,  either  legal  or  equitable,  to  which  the 
facts  proved  and  embraced  within  the  issues  made  by  the  pleadings 
entitle  hinri.  There  is  therefore  no  occasion  now  for  one  court, 
even  if  it  had  the  power,  to  enjoin  the  proceedings  in  another  court 
of  co-ordinate  jurisdiction,  and  compel  one  who  has  brought  an  ac- 
tion in  the  latter  to  litigate  it  before  a  different  tribunal."  Bennett 
V.  LeRoy,  5  Abb.  Prac.  55.  The  plaintiff  in  the  Custer  county  ac- 
tion is  seeking  precisely  the  same  object  sought  by  the  plaintiff  in 
the  Minnehaha  county  action,  namely  to  have  the  property  of  the 


Digitized  by  VjOOQ IC 


"^■^ 


256  Gage  v.  McGee  et  al. 


•  Opinion  of  the  Court— Haney,  J.  [16  S.  D. 

corporation  sold  by  a  receiver,  and  the  proceeds  applied  in  extinguish- 
ing its  liabilities.  Presumptively,  this  can  be  done  as  properly  by 
the  circuit  court  in  one  county  as  in  another.  Undoubtedly  the 
rights  of  stockholders  and  creditors  would  be  enforced  and  pro- 
tected in  either  tribunal  with  equal  fairness  and  justice.,  Indeed 
there  appears  from  the  record  before  us  to  be^  no  real  controversy 
between  these  parties  except  in  respect  to  the  personnel  of  the  re- 
ceivership. Because  certain  stockholders  desire  the  appointment  of 
a  person  other  than  the  one  appointed  in  Minnehaha  county  is  cer- 
tainly not  a  sufficient  reason  for  the  court  in  Custer  county  to  en- 
join a  judicial  proceeding  pending  in  another  court  of  co-ordinate 
jurisdiction.  If  Gates  is  not  a  fit  person  for  the  trust,  he  can  be 
removed  by  the  court  which  appointed  him.  If  the  judgment  or 
order  providing  for  his  appointment  was  collusively  secured,  it 
can  be  vacated  by  application  to  the  court  which  rendered  it,  by  any 
one  sufficiently  interested  to  attack  it  under  any  circumstances; 
and,  if  its  language  is  too  broad,  it  can  be  modified  upon  applica- 
tion of  any  one  entitled  to  such  relief.  The  circuit  court  in  Custer 
county  certainly  erred  in  overruling  the  demurrers  to  the  complaint 
and  in  refusing  to  vacate  its  order  of  injunction  and  its  order  ap- 
pointing the  receiver  of  property  shown  to  be  in  the  custody  of  the 
court  in  Minnehaha  county.  Ordinarily,  an  appeal  from  the  orders 
or  judgment  of  a  circuit  court  under  such  circumstances  would 
afford  a  plain,  speedy,  and  adequate  remedy,  and  the  writ  of  pro- 
hibition should  not  issue.  Corrip.  Laws,  §  5531.  In  this  case,  how- 
ever, it  appears  that  several  mining  claims,  upon  which  develop- 
ment work  is  required  before  the  end  of  the  present  year,  are  in- 
volved, and,  were  the  pending  conflict  of  tribunals  permitted  to  . 
continue,  these  claims  might  be  lost  by  forfeiture.  Therefore  we 
deem  this  to  be  a  case  in  which  this  court  should  exercise  its  en- 
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larged  powers  under  the  constitution,  and  grant  immediate  relief 
by  issuing  a  writ  of  prohibition.  Vine  v.  Jones,  13  S.  D.  54,  82 
N.  W.  82. 

As  the  plaintiif  in  this  proceeding  did  not  waive  his  right  to 
have  the  rulings  of  the  circuit  court  on  his  demurrer  and  motion 
to  dissolve  the  temporary  injunction  reviewed  upon  appeal  by  an- 
swering to  the  merits,  he  is  not  precluded  from  having  those  rul- 
ings corrected  by  means  of  the  writ  of  prohibition.  Prohibition  is 
the  counterpart  of  mandamus.  Comp.  Laws,  §  5530.  The  consti- 
tutional powers  of  this  court  to  control  and  correct  the  decisions  of 
inferior  courts  in  special  cases  by  means  of  prerogative  and  rem- 
edial writs  have  been  heretofore  considered.  The  case  at  bar  falls 
dearly  within  the  reasoning  of  our  former  decisions.  Vine  v. 
Jones,  supra;  City  of  Huron  v.  Campbell,  3  S.  D.  309,  53  N.  W.  182. 

The  circuit  court  within  and  for  Custer  county  should  be  pro- 
hibited from  proceeding  further  in  the  action  now  pending  in  that 
court,  its  injunction  should  be  dissolved,  its  order  appointing  a  re- 
ceiver should  be  vacated,  and  the  action  itself  should  be  dismissed. 


ToBIN  v.  McKlNNEY. 

Comp.  Laws,  §  4466,  providing  that  a  negotiable  instrument  not  speci- 
fying time  of  payment  is  payable  immediately,  is  subject  to  Section 
4571,  declaring  foregoing  provisions  as  to  the  rights  and  obligations 
of  the  parties  to  contracts  subordinate  to  their  intention. 

A  certificate  of  deposit,  payable  to  the  order  of  the  depositor  on  return 
of  the  certificate  does  not  mature  until  so  returned,  and  limitations 
do  not  run  against  it,  nor  can  an  action  be  maintained  thereon,  until 
demand;  Comp.  Laws,  §  4670,  declaring  that  a  transferee  of  a  certif- 
icate of  deposit,  "after  its  apparent  maturity,"  acquires  title  equal  to 
Vol.  15  S.  D.-17 
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that  of  a  transferee  before,  contemplating  a  period  of  time  between 
the  issuance  and  the  maturity  of  such  certificate. 

(Opinion  filed  December  31,  1901.) 

On   rehearing.     Reversed. 

For  former  opinion,  see  14  S.  D.  52,  84  N.  W.  228. 

A'.  /.  Cramer,  for  appellant. 

Keith  &  Warren,  for  respondents. 

Filler,  P.  J.  The  facts  essential  to  a  proper  understanding  of 
all  that  is  urged  on  this  rehearing  are  fully  stated  in  Tobin  v.  Mc- 
Kinney,  14  S.  D.  52,  84  X.  \\\  22S,  and  the  only  question  of  law  to  be 
determined  is  whether  the  statute  of  limitations  began  to  run  on  a 
certain  certificate  of  deposit  before  payment  was  demanded.  Like 
any  other  contract,  the  character  of  a  certificate  of  deposit  depends 
upon  the  intention  of  the  parties,  as  disclosed  by  the  terms  of  such 
instrument ;  and  section  4465  of  the  Compiled  Laws,  providing  that 
"a  negotiable  instrument  which  does  not  specify  the  terms  of  pay- 
ment is  payable  immediately,''  is,  by  a  general  provision,  made  **sub- 
crdinate  to  the  intention  of  the  parties,  when  ascertained  in  the  man- 
ner prescribed  by  the  chapter  on  the  interpretation  of  contracts" 
(Comp.  Laws,  §  4571).  Now\  this  transaction,  being  a  deposit  of 
money  for  safe-keeping  neither  party  contemplated  the  execution 
of  a  contract  bearing  inceptively  the  stamp  of  dishonor,  upon  which 
a  cause  of  action  accrued  instantaneously,  without  first  calling  upon 
the  banker  for  payment,  and  the  terms  of  the  instrument  w411  bear 
no  such  construction.  While  its  negotiability  is  not  destroyed  by 
the  provision,  **payable  to  the  order  of  herself,  in  current  funds,  on 
return  of  this  certificate  properly  indorsed,*'  the  date  of  maturity 
IS  thereby  expressly  made  to  depend  on  an  act  to  be  performed  by 
the  holder  in  reference  thereto,  and  nothing  was  payable  thereon 
until  the  happening  of  such  contingency.     If  no  time  is  to  elapse 
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between  the  issuance  of  a  certificate  of  deposit  and  its  actual  and 
apparent  maturity,  section  4570  of  the  Compiled  Laws,  providing 
that  "a  transferee  of  a  certificate  of  deposit,  after  its  apparent  ma- 
turity or  actual  dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event,"  is  wholly  inoperative  and 
meaningless  withal.  According  to  the  usual  practice  of  commer- 
cial communities,  this  certificate  was  made  payable  on  its  return  to 
a  place  specified,  which,  in  itself,  is  equivalent  to  an  agreement  be- 
tween the  parties  that  the  banker  must  be  first  called  upon  for  pay- 
ment before  an  action  can  be  maintained.  Had  the  deposit  been 
made  subject  to  check,  appellant's  right  to  demand  the  money  at 
any  time  would  have  been  no  greater  than  it  is  at  present,  and  the 
difference  in  such  transactions  in  no  way  encroac'hes  upon  the  doc- 
trine that  a  depositor  must  demand  payment  before  the  institution 
of  a  suit  to  recover  his  money.  The  rule  arises  from  the  reason  that 
it  would  be  grossly  unjust  to  give  a  depositor  for  ap  indefinite  pe- 
riod the  right  to  sue  the  next  moment,  without  the  slightest  in- 
timation that  he  desired  to  recall  his  money ;  and  there  is  nothing  in 
our  statute  to  justify  the  inference  that  without  a  demand  a  suit  is 
maintainable  on  a  certificate  of  deposit  in  the  usual  form.  Adher- 
ing to  our  former  opinion,  the  judgment  appealed  from  is  reversed, 
and  the  case  remanded  for  a  new  trial. 


Long  v.  Collins  et  al 

1  An  appeal  from  a  portion  of  a  final  order  in  a  proceeding  to  set  off 
mutual 'judgments  may  be  had,  though  no  exception  was  taken,  the 
order  being  a  final  order  determining  the  rights  of  the  parties,  within 
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Comp.  Laws,  §  5080,  which  provides  that  orders  finally  determining  the 
rights  of  the  parties  shall  be  deemed  excepted  to. 

2.  A  Judgment  for  conversion  of  property  exempt  from  execution  cannot 
be  liquidated  by  having  set  ofC  against  it  another  judgment  held  by 
defendant  as  plaintiffs  creditor,  since  the  exemption  attaches  to  the 
judgment  for  the  proceeds  of  exempt  property  as  well  as  to  the  prop- 
erty istelf. 

(Opinion  filed  December  31,  1901.) 

Appeal  from  circuit  court,  Clark  county.  Hon.  Julian  Ben- 
nett, Judge. 

Action  by  L.  Long  against  D.  D.  Collins,  in  which  the  First 
National  Bank  of  Clark  intervenes.  Judgment  for  plaintiff.  From 
an  order  entered  upon  the  application  of  the  intervenor,  directing 
that  judgment  be  set  off  in  satisfaction  of  a  judgment  held  by  the 
intervenor  against  the  plaintiff,  the  latter  appeals.     Reversed. 

The  facts  are  stated  in  the  opinion. 

F.  G.  Bohri  and  F.  E.  Strawder,  for  appellant. 

The  exception  must  be  taken  at  the  time  the  decision  is  made, 
except  as  provided  in  Section  5080.  This  court  held  "A  judgment 
is  deemed  to  have  been  excepted  to  under  the  first  clause  of  Section 
5080  Comp.  Laws." 

We  contend  that  this  final  order  falls  in  the  same  category ;  as, 
under  the  same  clause,  it  is  also  "the  final  decisicHi  in  an  action  or 
proceeding"  of  that  part  of  the  order  appealed  from.  Smith  et  al. 
v.  Commercial  National  Bank  et  al.,  7  S.  D.  468-469. 

A  judgment  for  conversion  of  property  except  from  execution, 
cannot  be  liquidated  by  having  set  off  against  it  another  judgment 
held  by  defendant  as  plaintiff's  creditor,  the  exemption  attaches  to 
the  judgment  for  the  proceeds  of  exempt  property  as  well  as  the 
property  itself.  Cleveland  v.  McCanna,  (  N.  D.)  ;  75  N.  W.  908 
and  cases  cited;  Constitution  of  South  Dakota,  Art.  21,  Sec.  4,  Chap. 
86  Session  Laws  S.  D.  1890. 
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5".  A.  Keenan,  for  respondents. 

Under  our  statute,  and  under  the  conmion  law,  we  believe  that 
courts  of  record  are  presumed  tp  exercise  a  large  discretion  in  eith- 
er refusing  or  allowing  mutual  judgments  to  be  set  off  in  accordance 
with  justice  and  equity,  which  action  is  always  based  upon  the  facts 
and  circumstances  involved  in  the  case.  2  Freeman  on  Judgments, 
Sec.  467  a. 

Fui^xER,  P.  J.  It  is  first  urged  by  counsel  for  respondent  that 
this  appeal  f roiti  a  certain  portion  of  a  final  order  entered  in  a  pro- 
ceeding to  set  off  mutual  judgments,  one  against  the  other,  must 
be  dismissed  for  the  reason  that  no  exception  was  taken,  but  we 
'  regard  such  order  as  one  finally  determining  the  rights  of  the  par- 
ties, and  within  the  statute  expressly  obviating  the  necessity  of  an 
exception.  Comp.  Laws,  §  5080.  For  the  purposes  of  this  appeal, 
thie  facts  may  be  stated  thus :  On  the  23rd  day  of  December,  1893, 
the  respondent  bank  (Collins  being  a  nominal  defendant  merely) 
obtained  a  judgment  against  appellant  for  the  sum  of  $106.46,  and 
on  the  9th  day  of  April,  1900,  another  judgment,  for  the  costs  of 
the  action,  amounting  to  $83;85,  was  docketed  against  him.  There- 
after appellant,  Long,  brought  an  action  against  the  bank  and  recov- 
ered the  value  of  certain  confessedly  exempt  property,  seized  and 
sold  by  such'  corporation,  in  the  sum  of  $222,  together  with  the 
costs  of  the  action.  Against  this  judgment  Frank  Bohri  and  F. 
E.  Strawderhad  perfected  an  attorney's  lien  for  $150  for  services 
rendered  Long  in  the  cause,  which  were  shown  by  the  undisputed 
evidence  to  be  reasonably  worth  that  amount,  and  concerning  which 
the  trial  court,  in  setting  off  the  judgments  pro  tanto,  entered  its 
final  order  in  part  as  follows:  "It  is  hereby  ordered  and  declared 
that. said  counsel,  F.  G.  Bohri  and  F.  E.  Strawder,  have  a  valid  and 
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subsisting  lien  on  said  judgment  to  the  extent  of  one  hundred  six 
dollars  and  forty-six  cents.  It  is  hereby  further  ordered  and  ad- 
judged that  said  judgments  in  favor  of  defendants,  aggregating* 
one  hundred  ninety-two  dollars  and  eighty-five  cents,  be  set  oflf  pro 
tanto  against  said  judgment  in  favor  of  L.  Long,  subject  to  and  ex- 
cept as  to  the  amount  of  said  attorney's  lien,  t|;ie  said  judgment 
being  mutual,  and  it  is  further  ordered  that  after  the  pa)mient  and 
satisfaction  of  said  attorney's  lien,  that  the  proper  entries  be  made 
by  the  clerk  of  this  court  on  his  docket  in  accordance  herewith." 

It  is  unquestioned  that,  including  appellant's  judgment  against 
respondent,  the  value  of  all  his  property  was  less  than  the  amount 
exempt  by  law,  and  that  such  judgment  was  obtained  on  account 
of  exempt  property  duly  scheduled,  and  which  this  court  has  held 
on  appeal  to  be  exempt  to  the  amount  of  $1,500.  Long  v.  Collins, 
12  S.  D.  621,  82  N.  W.  95.  It  is  well  settled  that  the  power  to  set 
off  judgments  pro  tanto  will  never  be  exercised  to  deprive  a  party  of  a 
privilege  conferred  by  statute,  and  that  a  judgment  obtained  for  the 
wrongful  conversion  of  exempt  property  is  equally  exempt.  In 
every  state  where  exemption  laws  are  not  strictly  construed,  as  be- 
ing in  derogation  of  the  common  law,  the  courts  uniformly  hold 
that  a  judgment  representing  the  proceeds  of  exempt  property  can- 
not be  set  off  in  satisfaction  of  a  judgment  existing  in  favor  of  a 
creditor  against  the  person  in  favor  of  whom  the  judgment  for  ex- 
empt property  was  obtained.  Under  statutory  and  constitutional 
provisions  the  same  as  our  own,  it  was  so  held  in  North  Dakota  and 
Indiana.  Cleveland  v.  McCanna,  7  N.  D.  455,  75  N.  W.  908,  41 
L.  R.  A.  852,  66  Am.  St.  Rep.  670;  Butner  v.  Bowser  (Ind.),  3 
N.  E.  889. 

Without  determining  the  validity  of  an  attorney's  lien  on  a 
judgment  for  exempt  property,  we  conclude  that  there  was  nothing 
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before  the  trial  court  to  justify  the  reduction  of  the  claim  of  counsel 
for  services  rendered  in  the  case  from  $150  to  $106.46,  or  in  any 
sum  whatever,  and  the  order  appealed  from  is  reversed. 


KoLBE  v.  Harrington,  Sheriff. 

1.  Where  the  record  on  appeal  presents  only  a  portion  of  the  charge  given 
on  the  coart's  own  motion,  it  will  be  presumed  that,  as  an  entirety 
such  charge  covered  everything  properly  contained  in  the  instructions 
offered  and  refused. 

2.  Where,  in  an  action  by  a  wife  against  a  sheriff  for  the  conversion 
of  money  attached  in  a  bank  by  a  creditor  of  her  husband,  received  on 
sale  of  land  taken  in  exchange  for  land  purchased  and  held  in  her 
name,  both  husband  and  wife  testified  that' the  money  invested  was 
the  principal  and  accumulated  interest  of  money  loaned  by  the  wife 
to  the  husband,  for  the  repayment  of  which  no  definite  time  was  fixed, 
it  was  not  error  to  Instruct  that  the  theory  of  the  plaintiff  was  that 
at  a  certain  time  she  gave  her  husband  money,  and  that  there  was 
some  agreement  between  them  that  at  some  Indefinite  time  the  hus- 
band was  to  repay  the  money. 

3.  It  was  not  error  to  instruct  that  a  husband  has  the  right  to  deal  with 
his  wife,  and  pay  her  an  honest  indebtedness  In  an  honest  manner. 

(Opinion  filed  December  31,  1901.) 
Appeal  from  circuit  court,  Douglas  county,  Hon.  E.  G.  Smith, 
Judge. 

Action  by  Katherine  Kolbe  against  Frank  Harrington,  sheriff. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

.   The  facts  are  stated  in  the  opinion. 
R.  5.  Horton  and  B.  P.  Warner,  for  appellant. 
5.  W.  Cline,  for  respondent. 
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Fuller,  P.  J.  At  the  suit  of  a  creditor  of  plaintiflE's  husband 
the  defendant  sheriff  attached  $943  paid  to  the  Armour  State  Bank 
by  puchasers  of  some  South  Dakota  land  standing  in  her  name.  In 
this  action  for  the  wrongful  conversion  thereof  she  obtained  the 
judgment  here  presented  for  review.  Though  controverted  by  prom- 
inent circumstances,  we  find  the  testimony  sufficient  to  justify  the 
conclusion  of  the  jury  that  respondent,  for  a  valuable  consideration^ 
and  in  good  faith,  purchased  and  became  the  fee-simple  owner  of 
certain  real  property  in  the  state  of  Iowa,  which  was  exchanged  for 
the  land  conveyed  by  her  in  consideration  of  the  money  seized  as 
the  property  of  her  husband.  Without  further  comment  we  pass 
from  the  contention  that  the  evidence  is  insufficient.  The  remain- 
ing questions  relate  to  the  rejection  of  certain  instructions  proposed 
by  counsel  for  appellant  and  the  charge  as  given  to  the  jury  by  the 
trial  court.  Now,  as  the  record  presented  on  this  appeal  purports 
to  give  only  a  fragmentary  portion  of  what  cotmsel  for  appellant 
say  "was  a  long  charge  to  the  jury,*'  it  will  be  presumed  in  support 
of  the  judgment  that,  as  an  entirety,  such  charge,  given  by  the  court 
on  its  own  motion,  properly  covered  everything  contained  in  the  in- 
structions offered  and  refused,  so  far  as  the  same  were  allowable. 
It  is  urged  that  there  is  no  evidence  to  sustain  the  following  pref- 
atory instruction :  "The  theory  of  the  plaintiff' in  this  case,  as  I  un- 
derstand it  from  the  evidence,  is,  very  briefly  stated,  this:  That  at 
a  certain  time  she  gave  to  her  husband,  William  Kolbe,  a  certain 
sum  of  money,  which  I  believe  is  stated  to  have  been  the  simi  of 
$360 ;  that  there  was  some  agreement  or  understanding  between  her- 
self and  husband  that  at  some  time,  which  appears  to  have  been 
left  indefinite,  the  husband  was  to  repay  this  money."  Both  respond- 
ent and  her  husband  testified  positively  that  at  the  time  of  their  mar- 
riage, which  occurred  in   1878,  the  former  had  $360,  which  she 
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then  loaned  to  the  latter,  pursnant  to  an  agreement  that  he  was  to 
pay  her  8  per  cent  annual  interest  as  long  as  he  kept  the  money. 
Concerning  the  terms  of  the  loan,  time  of  payment,  and  purchase  of 
the  property  exchanged  for  South  Dakota  land,  the  testimony  of  re- 
spondent is  in  part  as  follows:  "Q.  At  the  time  you  were  mar- 
ried to  Mr.  Kolbe,  what  property  had  you  of  your  own?  A.  I 
had  $360  in  cash*.  Q.  What  did  you  do  with  that  money  ?  A.  I 
lent  it  to  my  husband  on  interest  at  8  per  cent.  ,  Q.  How  long  did 
you  lend  it  for?  A.  No  definite  time  stated,  but  he  kept  it  from 
1878  to  1894.  Q.  Then  there  was  .no  time  fixed  when  he  should 
pay  it  back  ?  A.  He  should  pay  it  beck  when  he  sells  the  last  piece 
of  property.  That  was  the  agreement.  I  insisted  on  having  my 
money  when  he  sells  the  last  piece  of  property.  Q.  What  did  he 
do  with  the  money  when  you  let  him  have  it  ?  Do  you  know  ?  A. 
He  bought  property.  Q.  Where  was  the  property?  A,  On 
South  Thirteenth  street,  between  Dorcas  and  Martha  streets, 
Omaha,  Neb.  How  much,  if  anything,  did  you  pay  Chris  Hahn 
for  this  property?  A.  $3,525.  Q.  How  did  you  pay  this  money 
to  him  ?  A.  I  insisted  that  my  husband  pay  me  the  money  he  had 
borrowed  from  me.  I  got  the  money  from  my  husband — the  money 
I  lent  him.  Q.  Where  did  you  get  the  balance  of  the  $3,500  you 
say  you  paid  Chris  Hahn  for  the  property?  ,  A,  There  was  $j,8oo 
mortgage  on  it.'  I  assumed  that,  and  the  rest  I  owe  him  today." 
The  foregoing  is  thus  corroborated  by  her  husband :  Q.  Did  you 
pay  your  wife  at  any  time  any  money?.  A.  Yes,  I  did.  Q.  How 
much?  A.  $1,000.  Q.  How  came  you  to  pay  her  the  thousand 
dollars?  A.  After  that  property  was  sold  to  Weig^ton,  Weighton 
kept  it,  and  she  made  a  demand  at  that  time  that  she  wanted  her 
money  that  she  loaned  me  when  we  got  married,  and  we  kind  of 
figured  out  with  accrued  interest  it  amounted  to  that  much,  and  I 
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began  to  save  up,  and  two  years  aft«r  that  property  was  sold  I  had 
$i,ooQ  saved  up,  and  paid  it  to  her/'  That  the  instruction  com-' 
plained  of  is  warranted  by  the  evidence  offered  and  received  without 
objections  is  too  clear  to  justify  further  elucidation.  Nor  is  there 
the  slightest  merit  in  the  contention  that  it  was  error  to  give  the  fol- 
lowing instruction :  "A  husband  has  the  right  to  deal  with  his  wife. 
A  husband  has  the  right  to  pay  his  wife  an  honest  indebtedness  in 
an  hcHiest  manner.  If  it  is  a  good- faith  transaction,  an  honest  trans- 
action, he  has  a  right  to  do  that.  Now,  this  was  a  transactic»i  be- 
tween husband  and  wife,  and  the  husband  had  a  right  to  pay  that 
wife,  if  there  was  an  honest  indebtedness;  and  if  he  paid  her  what 
was  right,  and  reasonable,  and  just,  he  had  a  right  to  pay  that." 
The  instructions  of  the  court  were  quite  as  favorable  to  the  defend- 
ant as  the  facts  of  the  case  would  justify,  and,  as  there  is  nothing 
in  the  record  to  warrant  a  reversal,  the  judgment  appealed  froip  is 
affirmed. 


Garvin  v.  Pettee  et  al. 

1.  Certain  bank  stock  was  sent  to  a  bank  in  South  Dakota  under  direction 
of  S.,  plaintiff's  alleged  agent,  with  a  draft  attached,  and  with  instruc- 
tions to  deliver  to  S.  on  payment  of  the  draft.  A  third  party  paid  the 
amount  of  the  draft,  but  was  refused  possession  of  the  stock  unless 
he  showed  authority  from  S.  to  receive  it  He  later  directed  the  bank 
to  send  the  stock  to  S.,  in  Denver,  which  it  did.  S.  afterwards  sold  the 
stock  to  defendant,  the  latter  having  no  knowledge  of  his  alleged  want 
of  title.  The  stock  never  was  in  plaintiff's  i>os8esslon,  and  he  had  no 
bill  of  sale  or  written  evidence  of  purchase,  Held,  that,  even  if  S.  was 
not  jointly  interested  in  the  purchase,  and  legally  authorized  to  sell 
the  stock,  he  was  an  undisclosed  agent  having  ostensible  ownership, 
and  defendant  obtained  title  by  his  purchase. 
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2.  In  a  suit  to  recover  bank  stock  plaintiff's  attorneys  obtained  an  order 
requiring  defendant's  counsel  to  produce  the  stock  for  their  inspec- 
tion, but  it  appeared  tliat  it  had  been  delivered  to  a  bank  outside  of  the 
state  as  collateral  and  could  not  be  produced.  The  excuse  was  ac- 
cepted by  the  trial  court  as  sufficient.  There  was  no  testimony  in 
the  record  concerning  the  recitals  of  the  certificates  or  the  indorse- 
ment thereon.  Held,  that  no  harm  to  plaintiff  was  shown  by  the  ex- 
ercise of  the  court's  discretion  in  admitting  defendant's  testimony 
with  reference  to  the  certificate. 

3.  In  a  suit  to  recover  bank  stock,  where  the  plaintiff  on  tbe  trial  de- 
manded the  production  of  a  promissory  note  which  defendant,  claim- 
ing to  be  a  purchaser  for  value,  testified  he  gave  a  bank  in  order  to 
obtain  money  to  pay  plaintiff's  alleged  agent  for  the  stock,  but  the 
notice  was  inadequate  as  to  time,  and  the  note  of  slight  importance, 
it  was  not  an  error  to  refuse  to  strike  out  from  a  deposition  the  state- 
ment that  such  note  was  given. 

(Opinion  filed  December  31,  1901.) 

Appeal  from  circuit  court,  Stanley  county,  Hon.  Loring  E. 
Gaffy^  Judge. 

Action  by  Frank  L.  Garvin  against  F.  A.  Pettee  and  another, 
from  a  judgment  for  defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

John  F.  Hughes  and  Albert  Gunderson,  for  appellant. 

Horner  &  Stewart,  for  respondents. 

FuLi^ER,  P.  J.  Under  a  claim  of  absolute  ownership  plaintiff 
brou^t  this  action  to  recover  the  possession  of  a  certificate  of  three 
shares  of  bank  stock,  which  it  is  alleged  the  defendant  Pettee 
wrongfully  and  surreptitiously  obtained  in  the  city  of  Denver,  Colo., 
after  the  death  of  one  Frank  H.  Smith,  plaintiff's  trustee,  to  whom 
the  same  had  been  sent  from  the  city  of  Pierre  pursuant  to  the  ad- 
vice of  plaintiff's  agent,  through  whom  such  stock,  indorsed  in  blank, 
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had  been  purchased  from  an  eastern  owner.  Answering  the  com- 
plaint, the  defendant  Pettee,  after  admitting  the  death  of  Frank  H. 
Smith,  denied  that  plaintiff  is  the  owner  of  the  stock,,  and  concludes 
his  answer  as  follows:  "That  on  or  about  the  nth  day  of  June, 
1898,  he  purchased  from  the  said  Frank  H.  Smith  the  three  shares 
of  stock  mentioned  in  plaintiff's  complaint,  and  paid  to  the  said 
Smith  the  sum  of  $300  therefor ;  that  at  said  time  the  said  Smith 
was  in  the  possession  of  said  stock,  and  was,  to  the  best  of  the  de- 
fendant's kiiowledge,  information,  and  belief,  the  owner  and  holder 
thereof ;  that  the  said  Smith  delivered  the  said  stock  to  this  defend- 
ant, and  that  this  defendant  is  the  owner  and  holder  thereof/'  The 
case  was  tried  to  the  court  without  a  jury,  and  plaintiff  appeals 
from  a  judgment  in  favor  of  the  defendant  Pettee  arid  from  an  order 
overruling  a  motion  for  a  new  trial. 

Though  Controverted  in  some  material  particulars,  the  record 
adequately  sustains  the  following  statement  of  facts  made  by  coun- 
sel for  respondents:  '^The  evidence  adduced  upon  the  trial  shows 
that  the  stock  in  question  was  sent,  under  direction  of  one  F.  H. 
Smith,  to  the  Pierre  National  Bank,  of  Pierre,  by  Chas.  Green,  Son, 
Brainard  &  Co.,  of  Waterville,  New  York,  on  the  19th  day  of  April 
1898,  with  a  draft  for  $300  Upon  said  F.  H.  Smith  thereto  attached 
The  letter  of  transmittal  accompanying  the  stock  and  draft  in- 
structed the  Pierre  bank  upon  payment  of  the  draft  to  deliver  the 
stock  to  F.  H.  Smith:  It  was  received  by  the  Pierre  bank  on  April 
26,1898,  and  was  held  by  it  until  the  13th  day  of  May,  1898,^  when 
one  William  Hayes  came  into  the  bank  and  paid  the  bank  the  sum 
of  $300,  claiming- to  have  authority  from  Smith  to  receive  the  stock. 
P.  F.  McClure,  the  president  of  the  Pierre  bank,  had  received  prior 
to  this  time  special  instructions  from  Smith  in  regard  to  any  stqck 
in  the  Stock  Growers  Bank  that  might  come  to  the  Pierre  b^nk,  and 
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consequently  deferred  giving  William  Hayes  the  stock  until  he 
showed  some  authority  from  Smith  to  receive  it.  This  Hayes  failed 
to  do.  Subsequently  William  Hayes  instructed  the  Pierre  bank  to 
send  the  stock  to  Smith  at  Denver,  Colo.,  and  in  accordance  with 
such  instructions  the  stock,  with  the  draft  for  $300  thereto  attached, 
was  sent  June  i,  1898,  to  F.  H.  Smith  at  Denver,  Colo.  On  June 
II,  1898,  the  said  F.  H.  Smith,  at  Denver,  Colo.,  with  the  stock  in 
liis  possession,  came  to  the  place  of  business  of  the  defendant  and 
respondent  Pettee,  and  offered  him  the  stock  for  $300.  Smith  at 
the  time  showed  the  respondent  the  stock  and  draft  attached.  The 
respondent  borrowed  the  money  from  the  Colorado  National  Bank 
of  Denver,  Colo.,  and  bought  the  stock  of  Smith,  paying  him  the  sum 
of  $300  therefor,  and  Smith  delivered  him  the  stock  June  11,  1898. 
At  the  time  Smith  offered  the  stock  to  respondent  Pettee,  and  at 
the  time  respondent  Pettee  purchased  it,  he  did  not  know  and  had 
not  heard  of  any  defenses,  want  of  title  in  Smith,  or  any  equity  or 
equities  outstanding  against  the  stock.  Respondent  Pettee  did 
not  know  the  plaintiff,  Garvin,  and  had  never  even  heard  of  him  un- 
til the  commencement  of  this  suit.  The  stock  in  suit  has  never  been 
in  the  possession  of  the  plaintiff  or  any  of  his  agents,  nor  has  he 
ever  even  seen  the  stock.  Neither  have  his  so-called  agents  John 
Hayes  or  William  Hayes  ever  had  the  stock  in  their  possession, 
nor  have  they  ever  seen  the  same.  Neither  has  the  plaintiff  nor  any 
of  his  agents  ever  had  any  bill  of  sale  or  any  kind  of  writing  evi- 
dencing any  purchase  or  purported  purchase  of  the  stock."  It  is 
admitted  that  on  the  corporate  books  of  the  Stock  Growers  Bank 
at  Fort  Pierre  the  three  shares  in  controversy  stood  in  the  name  of 
Anna  C.  Bennett,  and,  without  the  declaration  of  the  witness  Mr. 
Hayes,  that  he  was  acting  as  agent  of  appellant,  Garvin,  the  infer- 
ence is  irresistible  that  Smith  was  at  least  jointly  interested  in  the 
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purchase  and  ownership  of  such  shares,  and  had  lawful  authority 
to  dispose  of  the  same.  Were  we  to  assume  that  Smith  was  appell- 
cint*s  undisclosed  agent,  upon  whom  had  been  conferred  the  actual 
possession  and  ostensible  ownership  of  an  instrument  intended  to 
pass  from  hand  to  hand,  respondent  would  still  be  entitled  to  invoke, 
the  doctrine  that  an  innocent  purchaser  for  value  obtains  a  title 
superior  to  that  of  a  prior  owner  who  has  negligently  made  such 
deception  practical.,  Mor.  Priv.  Corp.  190,  and  numerous  cases 
there  collated  in  support  of  the  text.  Five  days  before  the  case  came 
on  for  hearing,  appellant's  attorneys,  upon  due  notice,  obtained  an 
order  of  court  requiring  opposing  counsel  to  produce  the  certifi- 
cate of  shares  for  their  inspection,  and,  as  such  order  was  not  com- 
plied with,  they  have  always  maintained  that  it  was  reversible  error 
for  tlie  court  to  admit  any  of  respondent's  testimony  with  reference 
thereto.  Respondent,  a  resident  of  Denver,  Colo.,  not  being  person- 
ally present  at  the  trial,  testified  by  way  of  depositions,  and  it  was 
conclusively  shown  that  he  had  previously  delivered  the  certificate 
to  a  certain  bank  in  the  state  of  New  York,  where  the  same  was 
then  held  as  collateral  security  for  a  loan,  and  could  not  be  produced 
at  the  trial.  The  trial  court  having  accepted  as  sufficient  this  ex- 
cuse for  failing  to  comply  with  its  order,  and  there  being  no  testi- 
mony in  the  record  concerning  the  recitals  of  the  certificate  or 
the  indorsement  thereon,  we  are  unable  to  see  how  appellant  was 
prejudiced  by  such  exercise  of  judicial  discretion,  and  the  assign- 
ment of  error  relating  thereto  is  not  sustainable. 

For  the  first  time  at  the  trial  counsel  for  appellant  demanded 
the  production  of  a  certain  promissory  note,  which  respondent  had 
testified  that  he  gave  to  the  Colorado  National  Rank  for  the  pur- 
pose of  obtaining  money  with  which  to  pay  Frank  H.  Smith  for  the 
stock,  but  as  notice  was '  inadequate  as  to  time,  and  the  note  of 
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slight  evidentiary  importance,  it  was  not  erroneous  to  overrule  a 
motion  to  strike  from  a  deposition  the  statement  that  such  note  was 
given. 

The  conclusions  of  law  are  entirely  consistent  with  ample  find- 
ings of  fact  on  every  material  issue,  all  of  which  are  fakly  sustained 
by  competent  testimony,  and  the  judgment  entered  in  accordance 
therewith  is  affirmed. 


Rector  &  Wilhelmy  Co.  v.  Maloney. 

1.  Under  Sess.  Laws  1891,  Chap.  14,  §  121,  providing  that  the  lawful  hold- 

er of  the  certificate  of  purchase  of  land  sold  for  taxes  shall  cause 
notice  of  the  expiration  of  the  time  of  redemption  to  be  served  on 
the  person  in  possession,  as  provided  by  law  for  the  service  of 
summons,  signed  by  him,  his  agent  or  attorney,  the  affidavit  of  ser- 
vice, signed  and  verified  by  the  holder  of  the  certificate,  hi?  agent  or 
attorney,  to  be  filed,  service  by  a  third  person  who  is  in  no  manner 
represented  as  the  agent  or  attorney  of  the  holder  of  the  certificate 
is  ineffective. 

2.  Under  Sess.  Laws  1891,  Chap.  14,  §  121,  requiring  service  of  notice  of 

the  expiration  of  the  time  for  redemption  of  land  sold  for  taxes  to 
be  made  either  personally  or  by  publication  "on  the  person  in  whose 
name  the  land  is  taxed."  a  published  notice  addressed  "to  whom  it 
may  concern."  and  not  containing  the  name  of  the  non-resident  in 
whose  name  the  property  was  taxed,  was  insufficient. 

3.  A  statute  preBcribing  a  particular  form  for  a  tax  deed  must  be  sub- 
staniially  pursued  or  the  deed  will  be  void. 

4.  A  tax  deed,  void  for  want  of  notice,  cannot  be  made  effective  by  the 
issuance  of  an  amended  deed,  without  notice,  more  than  three  years 
after  the  execution  of  the  original. 

(Opinion  filed  December  31,  1901.) 
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Appeal  from  circuit  court,  Lawrence  county,  Hon.  Joseph  B. 
Moore,  Judge. 

Action  to  vacate  and  set  aside  a  tax  deed  by  the  Rector  &  Wil- 
helmy Company  against  Richard  M.  Maloney.  Conditional  judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Temple  &  McLaughlin,  for  appellant. 

It  is  admitted  (finding  No.  8,  abstract,  page  lo,  folio  40)  that 
the  deed  is  in  statutory  form  with  the  excepticm  of  the  words,  "and 
had  been  duly  assessed  and  properly  charged  on  the  tax  books  and 
duplicate  for  the  year."  It  is  also  admitted  (Finding  No.  10,  ab- 
stract, page  14,  folio  54)  that  another  and  amended  tax  deed  was 
issued  by  the  treasurer  which  was  in  the  statutory  form.  In  \aew 
of  this  we  will  not  discuss  whether  the  omission  of  the  words  above 
referred  to  were  fatal  to  the  deed  or  not,  but  simply  the  proposi- 
tion as  to  whether  or  not  the  treasurer  had  authority  to  issue  this 
amended  deed,  and  if  he  did,  then  the  amended  deed  is  valid  and 
it  is  immaterial  whether  the  former  one  was  or  was  not  defective. 

That  the  treasurer  had  such  authority  to  issue  an  amended  deed 
when  the  original  is  defective,  for  any  reason,  is  supported  by  the 
overwhelming  weight,  if  not  by  the  entire  authority. 
Tax  Titles,  440-441 ;  Black  on  Tax  Titles,  sec.  408 ;  Am.  &  Eng. 
Ency.  of  Law,  vol.  25,  page  677;  McCready  v.  Sexton,  29  la.,  304; 
Gould  V.  Thompson,  45  la.,  450;  Parker  v.  Sexton,  29  la.,  421; 
Harley  v.  Street,  29  la.,  429 ;  Genther  v.  Fuller,  36  la.,  604 ;  John- 
son V.  Chase,  30  la.,  308 ;  Gray  v.  Coon,  30  la.,  536 ;  Finley  v.  Brown, 
22  la.  538;  State  v.  VVynn,  19  Wis.  304;  Woodman  v.  Clapp,  21 
Wis.  350;  Eaton  v.  North,  32  Wis.  303 ;  Douglas  v.  Nazum,  16  Kans. 
515;  Clippinger  v.  Fuller,  10  Kans.  377;  Ide  v.  Finnerman,  29 
Kans.  569 ;  Carbier  v.  Bronson,  28  Kans.,  532 ;  Grim  v.  O'Connell, 
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54   Cal.  522;  Maxey  v.  Claybough,  6  111.  26;  Klokke  v.  Stanley, 
109  111.  192. 

We  are  aware  that  a  line  of  cases  in  Iowa  in  which  respondent 
will  cite  seem  to  sustain  the  view  that  the  notice  should  be  addressed 
to  the  person  desired  to  be  served.  That  these  cases  are  not  a  strict 
construction  of  the  statute,  and  are  not  well  considered  cases  is 
self  evident  from  their  context.  In  fact,  the  Iowa  court  frankly 
admits  it  in  Steele  v.  Murray,  45  N.  W.  1030,  by  using  this  ex- 
pression: "There  seems  in  such  a  case  as  this  no  absolute  neces- 
sity that  the  notice  be  addressed  to  the  person  to  be  served." 
The  Iowa  decisions  then  are  valuable  only  as  indicating  what  Judge 
Beck  thought  the  statute  should  have  contained  if  he  had  been  leg- 
islating, rather  than  construing  a  statute.  Our  statute  upon  the 
subject  (Ses.  I^aws  1891,  page  68,  sec.  121)  is  as  follows:  **The 
lawful  holder  *  *  *  shall  cause  a  notice  to  be  served  on  * 
*  *  the  person  in  whose  name  the  land  is  taxed,  if  such  person 
reside  in  the  county  where  the  property  is  situated,  stating  (a)  the 
date  of  the  sale,  (b)  description  of  the  property  sold,  (c)  name  of 
purchaser  and  assignee  if  any,  and  that  the  right  of  redemption  will 
expire  and  a  deed  for  such  land  or  lot  be  made  within  sixty  days  from 
the  completed  service  thereof."  Riley  v.  Phillips,  4  S.  D.  604, 
57  N.  W.  780.  The  form  is  not  material  so  long  as  the  statute 
is  substantially  complied  with.  Iowa  Investment  Co.  v.  Shephard, 
66  N.  W.  451. 

Again,  this  objection  is  made  on  behalf  of  the  non-resident  own- 
er, and  as  the  service  on  him  (if  any  was  required,  which  we  deny) 
must  have  been  by  publication,  it  is  hardly  reasonable  to  expect  that 
the  notice  as  it  appeared  in  the  paper,  and  through  which  means  it 
was  served  on  the  non-resident,  would  require  Mr.  Maloney  to  appear 
at  the  newspaper  office  each  morning  and  sign  it.  The  argument  of 
respondent's  counsel  on  this  point  leads  to  the  ridiculous. 
Vol.  16,  S.  D.— 18 
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The  word  "sign"  does  not  require  a  personal  writing  of  the 
name,  because  signing  may  be  Dy  mark  where  some  third  person 
signs  the  name  and  the  signer  touches  the  pen  at  the  junction  of  the 
saw  buck.  All  the  definitions  of  signing  or  signature  include  a 
mark,  and  no  dictionary  limits  a  signature  to  a  written  name.  See 
Am.  &  Eng.  Enc.  of  Law,  vol.  2,  page  21,  Bail ;  same  volume,  page 
318,  Bills  and  Notes;  Knox  Estate,  131  Pa.  State,  230;  Zocham 
V.  Franklin,  12  Peters  (U.  S.)  161;  Shank  v.  Butsch,  28  Ind  19. 
And  a  party's  name  printed  upon  the  instrument  with  his  sanction 
will  suffice  for  the  signature. 

Mechen  v.  More,  54  Wis.  214;  Bernard  v.  Haydrick,  49  Bar- 
bour (N.  Y.)  62.;  Schneider  v.  Norris,  2  M.  &  S.  286;  Brown  v. 
Butchers,  etc.,  6  Hill  (N.  Y.)  443;  Hamilton  v.  State,  103  Ind.  96. 

John  R,  Wilson  and  Rice  &  Policy,  for  respondent. 

The  notice  before  tax  deed  shall  issue  must  be  addressed  to 
the  person  or  persons  on  whom  it  is  to  be  served.  Black  on  Tax 
Titles,  sec.  333;  Steele  v.  Murray,  45  N.  W.  1030;  Slyfield  v. 
Bamum,  32  N.  W.  270 ;  Alexander  v.  Pitts,  7  Cush.  503 ;  Wall  v. 
Wall,  124  Mass.  65. 

Section  121,  Laws  of  1891,  provides  on  whom  the  notice  shall 
be  served,  and  that  it  shall  be  served  in  the  manner  provided  by 
law  for  the  service  of  summons,  and  the  only  person  authorized  to 
make  proof  of  service,  by  the  provisions  of  said  section,  is  the  holder 
of  the  certificate,  his  agent  or  attorney. 

K  the  proof  of  service  can  only  be  made  by  the  owner  of  the  cer- 
tificate, his  agent  or  attorney,  it  is  equally  clear  that  the  service  can 
only  be  made  by  such  owner,  agent  or  attorney. 

This  provision  of  coir  law  was  taken  from  Iowa,  and  is  sec- 
tion 894,  and  the  supreme  court  of  that  state  has  settled  the  question 
of  the  service  long  ago,  and  the  leading  case  is  that  of  Ellsworth 
v.  Van  Art,  32  N.  W.  142. 
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The  service  of  the  notice  before  tax  deed  is  jurisdictional,  and 
the  service  must  be  in  strict  conformity  with  the  statute.  Black  on 
Tax  Titles,  sec.  339;  Hall  &  Spencer  v.  Guthridge,  supra;  Hillyer 
V.  Farneman,  21  N.  W.  578:  Weaton  v.  Knight,  16  X.  W.  532; 
Slyfield  V.  Barnum,  32  N.  W.  270. 

The  notice  under  our  law  must  be  served  by  the  holder  of  the 
certificate,  his  agent  or  attorney.  Black  on  Tax  Titles,  sec.  343-; 
Ellsworth  V.  Van  Ort,  supra;  Farnum  v.  Brandt,  75  X.  W.  337; 
Association  v.  Smith,  13  X.  W.  849;  Stephens  v.  Murphy,  59  X. 
W.  203. 

Where  form  of  deed  is  prescribed  by  statute  it  becomes  sub- 
stance and  must  be  strictly  followed.  Simmons  v.  McCarthy,  50 
Pac.  761 ;  Salmer  v.  Lathrop,  72  X.  W.  570 ;  Grim  v.  O'Connel, 
54  Cal.  522;  Lain  v.  Cook,  15  Wis.  446. 

Fuller,  P.  J.  Conditioned  on  the  payment  of  all  taxes,  penal- 
ties, interest,  and  costs,  plaintiff  had  judgment  vacating  and  set- 
ting aside  a  tax  deed  to  a  portion  of  a  certain  lot  in  the  city  of 
Deadwood,  and  this  appeal  by  the  defendant  requires  us  to  deter- 
mine whether  the  law  was  properly  applied  to  the  facts  found  by  the 
trial  court. 

On  the  6th  day  of  Xovember,  1893,  the  property  was  sold  to 
Lawrence  county  on  account  of  the  taxes  due  and  delinquent  for 
the  years  1886  and  1892,  and  the  certificate  of  such  sale  was  there- 
after assigned  to  appellant,  who  obtained  his  tax  deed  thereon,  on 
the  15th  day  of  June,  1896.  Concerning  this  conveyance  the  court 
found  **that  said  deed  was  in  all  respects  according  to  the  form  of 
tax  deed  provided  by  section  1639  of  the  Compiled  Laws  of  this 
state,  except  that  the  following  language  provided  in  said  form 
was  omitted  from  said  deed,  to-wit,  'and  had  been  duly  assessed 
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and  properly  charged  on  the  tax  books  or  duplicate  for  the  year.'  " 
At  the  time  the  taxes  were  assessed  for  the  year  1886  the  property 
stood  in  the  name  of  Nathan  Frank,  and  in  1892  in  the  name  of 
Sarah  J.  Hickok;  but  before  the  statutory  notice  required  before 
the  issuance  of  a  tax  deed  was  in  any  manner  served,  appellant  had 
acquired  title  to  the  westerly  five  feet  of  the  lot,  while  the  easterly 
twenty  feet  thereof,  being  the  premises  in  controversy,  belonged  to 
A.  T.  Rector,  whose  deed  was  of  record,  and  to  these  respective 
owners  the  property  was,  and  for  many  years  prior  thereto  had 
been,  assessed,  as  shown  by  the  tax  records  of  the  county.  Not- 
withstanding the  fact  that  appellant  knew,  or  ought  to  have  known, 
that  Rector  was  the  non-resident  owner  of  the  premises,  and  that 
the  person  in  possession  thereof  was  not  the  tenant  of  such  owner, 
he  addressed  his  published  notice  of  the  expiration  of  the  redemp- 
tion period  "to  whom  it  may  concern,"  and  the  name  of  A.  T.  Rector 
in  no  manner  appears  therein.  Section  121,  c.  14,  Sess.  Laws  1891, 
IS  as  follows:  "If  no  person  shall  redeem  lands  sold  for  taxes 
within  two  years  from  the  date  of  sale,  at  the  end  of  said  two  years 
the  lawful  holder  of  the  certificate  of  purchase  shall  cause  a  notice 
to  be  served  upon  the  owner  of  the  land  so  sold,  or  upon  the  person 
in  possession  of  sucli  land  or  town  lot  un-redeemed  and  also  upcm 
the  person  in  whose  name  the  land  is  taxed,  if  such  person  reside 
m  the  county  where  the  property  is  situated,  in  the  manner  provided 
by  law  for  the  service  of  summons  signed  by  him,  his  agent  or  at- 
torney, stating  the  date  of  sale,  the  description  of  the  property  sold, 
the  name  of  the  purchaser  and  assignee,  if  any,  and  that  the  right 
of  redemption  will  expire  and  a  deed  for  said  land  or 
lot  be  made  within  sixty  days  from  the  completed  ser- 
vice thereof.  Service  may  be  made  upon  non-residents  of  the  county 
by  publishing  the  same  three  times  in  some  newspaper  printed  in 
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said  county,  and  if  no  newspaper  is  printed  in  said  comity,  then 
and  in  that  case  in  the  nearest  newspaper  published  in  the  state. 
Service  shall  be  deemed  complete  when  an  affidavit  of  the  service  of 
said  notice  and  of  the  particular  mode  thereof  duly  signed  and  veri- 
fied by  the  holder  of  the  certificate  of  purchase,  his  agent  or  attor- 
ney, shall  have  been  filed  with  the  treasurer  authorized  to  execute 
the  tax  deed."  It  affirmatively  appears  that  this  notice  was  person- 
ally served  upon  the  person  in  possession  and  on  Mrs.  Martha  Bul- 
lock, apparently  a  perfect  stranger,  by  one  W.  E.  Waters,  who  is  in 
no  manner  represented  as  the  agent  or  attorney  of  appellant,  and 
an  affidavit  of  such  service  is  made  by  one  of  appellant's  attorneys  of 
record.  As  the  service  must  be  in  the  manner  provided  by  law 
foi;  the  service  of  a  summons,  signed  by  the  lawful  holder  of  the  cer- 
tificate of  purchase,  his  agent  or  attorney,  and  is  complete  only  when 
an  affidavit  of  service  of  said  notice  and  of  the  particular  mode 
thereof,  duly  signed  and  verified  by  the  holder  of  the  certificate  of 
purchase,  his  agent  or  attorney,  shall  have  been  filed  with  the  treas- 
urer, it  is  quite  evident  that  the  service  made  by  Waters  is  not  ef- 
fective. In  construing  a  provision  identically  the  same  as  ours, 
it  was  said  in  Iowa  that,  "It  is  not  contemplated  that  any  other  re- 
turn of  the  service  shall  be  made,  and  as  it  is  required  to  be  made  by 
the  holder  of  the  certificate,  his  agent  or  attorney,  it  is  equally  clear 
that  the  service  can  be  made  only  by  such  holder,  his  agent  or  at- 
torney." It  was  there  held,  in  the  absence  of  such  service  and  re- 
turn, that  the  treasurer  had  no  authority  to  execute  the  deed.  Ells- 
worth V.  Van  Ort  (Iowa),  25  N.  W.  142.  The  affidavit  of  service 
made  by  appellants  attorney  recites  that  Nathan  Frank  and  Mrs.  S. 
J.  Hickok,  the  former  owners  and  persons  to  whom  the  land  was  at 
one  time  assessed,  and  for  whose  delinquency  the  same  was  sold  for 
taxes  of  1886  and  1892,  were  served  by  publication,  but  there  is  no 
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law  requiring  any  service  upon  them,  and  nothing  to  indicate  an  in- 
tention on  the  part  of  appellant  to  serve  A.  T.  Rector,  the  record 
owner  and  person  in  whose  name  the  premises  were  being  assessed 
at  that  particular  time.  Now,  under  circumstances  like  the  pres 
ent,  the  statute  above  quoted  requires  service  to  be  made,  either  per 
sonally  or  by  publication,  "upon  the  person  in  whose  name  the  land 
is  taxed,''  and  a  published  notice  addressed  "to  whom  it  may  con- 
cern" is  not,  for  the  purpose  of  this  case,  sufficient.  In  the  case  ot 
Hall  V.  Guthridge  (Iowa),  3  N.  W.  275,  the  same  point  is  presented, 
and  the  court  say,  concerning  the  person  in  whose  name  the  land  is 
taxed,  that,  "This  has  reference  to  the  person  iif  whose  name  the 
land  appears  for  taxation  at  the  time  the  notice  is  served,  the  object 
being  to  give  notice  to  the  owner;  and  the  statute  provides  that 
such  notice  shall  be  given  to  the  person  in  whose  name  the  land  is 
taxed,  and  not  to  one  to  whom  it  may  have  been  taxed  in  years  be- 
fore." As  the  published  notice  did  not  contain  the  name  of  this 
non-resident  respondent,  and  was  in  no  manner  addressed  to  him, 
it  may  be  safely  said  that  he  was  not  officially  apprised  of  the  expi- 
ration of  the  time  limited  for  the  redemption  of  his  land,  and  his 
right  to  redeem  was  not  thereby  extinguished.  Concerning  the 
proposition  Judge  Black  says:  "As  a  general  rue,  the  redemption 
notice  must  be  addressed  to  the  person  upon  whom  it  is  to  be  served. 
And  if  the  statute  directs  it  to  be  addressed  to  the  person  in  whose 
name  the  land  is  taxed  or  assessed,  a  notice  addressed  to  any  other 
person  is  no  notice  at  all,  and  does  not  cut  off  the  right  of  redemp- 
tion as  against  one  who  takes  a  tax  deed  under  the  sale."  Black. 
Tax  Titles,  §  333.  In  construing  a  statute  precisely  like  ours,  with 
reference  to  service  of  the  notice  on  a  non-resident  owner,  the  Iowa 
court  say :  "How  would  it  be  possible  to  give  notice  in  such  cases 
by  publication,  unless  the  name  of  the  party  to  be  notified  appear  in 
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the  notice,  or  it  be  addressed  to  him  ?  In  our  opinion,  the  proposi- 
tion that  the  notice  of  the  expiration  of  the  time  for  redemption 
should  be  addressed  to  the  person  to  be  served  therewith,  or  their 
names,  in  some  proper  manner,  should  appear  therein,  requires  no 
further  support  than  these  considerations.  It  is  our  conclusion  that 
the  notice  was  not  sufficient,  and  the  right  of  redemption  was  not, 
therefore,  cut  off."  Steele  v.  Murry  (Iowa),  45  N.  W.  1030.  The 
statutory  expression,  "And  had  been  duly  assessed  and  properly 
charged  on  the  tax  books  or  duplicate  for  the  year  *  *  *  "  (of 
the  assessment)  constitutes  a  recital  relating  to  substance,  and  is  in 
the  nature  of  a  certificate  on  the  part  of  the  officer  executing  the 
deed  that  he  has  examined  the  records  and  is  stating  the  facts  just 
as  found  therein.  It  is  well  settled  that  a  statute  prescribing  a  par- 
ticular form  for  a  tax  deed  must  be  substantially  pursued  or  the 
deed  will  be  held  void.  Lain  v.  Cook,  15  Wis.  446;  Grimnl  v. 
O'Connell,  54  Cal.  522.  In  Simmons  v.  McCarthy  (Cal.),  50  Pac. 
761,  the  court,  in  holding  that  such  an  omission  cannot  be  remedied 
by  subsequent  amendment,  say :  "When  a  form  has  been  made  nec- 
essary, it  is  not  for  the  courts  to  inquire  whether  the  required  re- 
citals are  of  material  facts  or  otherwise."  Inasmuch  as  the  instru- 
ment before  us  is  absolutely  void,  we  are  not  called  upon  to  deter- 
mine whether  substantative  defects  may  be  remedied  by  the  issuance 
of  an  amended  tax  deed,  where  proper  notice  has  been  given  in  the 
first  instance,  and  the  doctrine  of  the  case  last  cited  is  therefore  not 
mvoked.  We  go  c«ily  to  the  extent  of  holding  that  a  tax  deed,  void 
for  the  want  of  notice,  cannot  be  made  effective  by  the  issuance 
of  an  amended  instrument  of  that  character,  without  notice,  more 
than  three  years  after  the  execution  of  the  original.  Having  reach- 
ed this  conclusion  it  is  unnecessary  to  notice  other  substantial  ob- 
jections urged  by  counsel  for  respondent.     The  court  has  reimbursed 
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appellant  for  all  moneys  expended  on  accx)unt  of  the  land,  together 
with  interest,  penalties,  and  costs,  and  he  has  no  substantial  reasoD 
for  complaint. 

The  judgment  appealed  from  is  affirmed. 


Merchants    Nat.  Bank  v.  Stebbins  et  al. 

1.  Where  a  bank  sued  to  recover  money  alleged  to  have  been  loaned  to  a 
partnership,  and  defendant  alleged  that  the  money  was  loaned  to  a 
corporation  and  denied  that  he  was  connected  with  the  alleged  part- 
nership, evidence  by  plaintiff's  cashier  that  the  money  was  loaned  to 
persons  with  whom  defendant  had  bu&iness  relations^  but  leaving  it 
doubtful  whether  they  were  co-partners  or  officers  of  a  corporation,  and 
whether  the  money  was  loaned  to  them  in  the  one  capacity  or  the 
other,  and  by  detendant  that  he  was  interested  in  the  transaction  only 
as  a  stockholder,  produced  such  a  conflict  as  to  require  submission  to 
the  jury. 

2.  In  an  action  against  three  co-defendants,  where  judgment  was  ren- 
dered against  all  three  from  which  only  one  appealed,  reversal  of  the 
judgment  as  to  the  appellant  left  the  judgment  still  in  force  as  to  the 
other  defendants. 

3.  Under  Comp.  Laws,  §  5096,  providing  that  in  an  action  against  several 
defendants  the  court  may  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others,  an  action  may 
proceed  against  one  of  several  co-defendants  after  a  judgment 

4.  In  determining  the  correctness  of  a  ruling  directing  a  verdict,  the 
court  will  not  consider  all  the  evidence,  but  the  evidence  of  the  moving 
party  will  only  be  considered  in  so  far  as  it  tends  to  support  the  case 
of  the  adverse  party. 

Fuller,  P.  J.,  dissenting. 

(Opinion  filed  December  31,  1901.) 
Appeal  from  circuit  court,  Lawrence  county,  Hon.  Joseph  B^ 
Moore,  Judge. 
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Action  by  the  Merchants  National  Bank  against  William  R. 
Stebbins  and  others.  From  a  judgment  in  favor  of  defendants^ 
plaintiff  appeals.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Martin  &  Mason,  for  appellant. 

Unless  an  intention  to  the  contrary  can  be  shown,  persons  en- 
gaged in  any  business  or  adventure,  and  sharing  the  profits  derived 
from  it,  are  partners  as  regards  that  business  or  adventure,  i  Lind- 
ley,  partnerships  Star  pages  i8,  19,  22  and  notes ;  Duryea  v.  Whit- 
comb,  31  Vt-  395;  Beauregard  v.  Case,  91  U.  S.  134;  Stettauer  v. 
Carney,  20  Kas.  474;  Claggett  v.  Kilboume,  i  Black  U.  S.  345; 
Sage  V.  Sherman,  2  N.  Y.  418;  Lawrence  v.  Robinson,  4  Cal  567; 
Gilbank  v.  Stevens,  31,  Wis.  592;   Leggett  v.  Hyde,  58  N.  Y.  272. 

Where  names  are  associated  together  in  a  signature,  as  "A.  & 
B."  or  "A.  B.  &  Co.,"  these  designations  are  prima  facie  evidence 
cf  a  co-partnership.  Morris  v.  McKnight,  47  N.  W.  377  (N.  D.)  ; 
Sherry  v.  Gilmore,  17  N.  W.  252,  58  Wis.  332. 

A  partner  in  a  non-trading  partnership  who  has  authority  ta 
borrow  money  is  authorized  also  to  execute  the  note  of  the  firm  for 
the  mc»iey  borrowed.     Webb.  v.  AUington,  27  Mo.  App.  559. 

A  general  partner,  whether  the  partnership  is  a  trading  or  a 
non-trading  partnership,  has  authority  to  give  notes  essential  to 
carry  into  effect  the  ordinary  purposes  of  the  partnership.  17  Enc. 
of  Law,  p.  1026;  I  Bates  on  Partnership,  §  321;  Levi  v.  Latham, 
19  N.  W.  460,  15  Neb.  509;  Brayley  v.  Hedges,  52  la.  623:  Van 
Brunt  V.  Mathr,  48  la.  503;  Morse  v.  Hagenah,  32  N.  W.  634 
(Wis.)  ;  Kimbro  v.  Bullitt,  22  Howard,  256;  Andrews  v.  Congar, 
(102  U.  S.)  Co.  Op.  Ed.  Vol.  26,  bottom  p.  90;  Clarke  v.  Wallace,. 
48  N.  W.  339-340. 
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Where  the  court  directs  a  verdict  for  either  party  the  evidence 
of  the  opposite  party  must  be  considered  as  undisputed,  and  it 
must  be  given  the  most  favorable  construction  for  him  it  will  prop- 
erly bear,  and  he  must  have  the  benefit  of  all  reasonable  inferences 
rrising  from  his  testimony.  Pirie  v.  Gillett,  2  N.  D.  255-58;  Ward- 
uer  V.  Ingli,  i  S.  D.  155;  Slattery  v.  Donnelly,  i  N.  D.  264;  R.  R. 
Co.  V.  Healy,  30  C.  C.  A.  11- 15,  86  Fed.  245;  R.  R.  Co.  v.  Cox. 
145  U.  S.  593,  12  Sup.  Ct.  Rep.  905,  909;  Lewis  v.  Prien,  98  Wis. 
87,  73  X.  W.  654:  Jenkins  v.  R.  R.  Co.,  47  S.  W.  761  (Ky.)  ;  Rich- 
ards V.  R.  R.  Co..  49  S.  W.  419  (Ky. )  ;  Thornton  v.  Perry,  31  S.  E. 
797  (Ga.). 

When  a  witness  is  interested,  althou^  his  evidence  is  positive, 
the  case  should  go  to  the  jury  that  they  may  pass  upon  his  credi- 
bility.    Sonentheil  v.  Brewing  Co.,  19  Sup.  Ct.  233,  236. 

A  question  decided  upon  appeal  will  be  the  law  of  the  case  and 
will  not  be  considered  on  a  second  appeal.  Tanderup  v.  Hansen, 
8  S.  D.  375,  66  N.  W.  1073 ;  Bank  v.  Oilman,  3  S.  D.  170;  Lumber 
Co.  V  Mitchell  4  S.  D.  487,  57  N.  W.  236. 

Edunn  J^an  Cise,  for  respondent. 

It  is  the  settled  law  of  this  state  that  when  the  evidence  given 
at  the  trial,  with  all  the  inferences  that  the  jury  could  justifiably 
draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff, 
so  that  such  a  verdict  if  returned  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for 
ihe  defendant.  Star  Wagon  Co.  v.  Matthiessen,  3  Dak.  233  ;  Knapp 
V.  Bank,  5  Dak.  378;  Peet  v.  Insurance  Co.,  i  S.  D.  462:  Hangen 
V.  Railway  Co.,  3  S.  D.  394;  McKeever  v.  Homestake  Min.  Co., 
10  S.  D.  599,  602. 

The  general  doctrine  is  that  a  judgment  rendered  against  one  or 
more  persons  who  are  jointly  liable  with  others,  merges  the  entire 
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cause  of  action  in  all  cases  in  which  a  plea  in  abatement  for  non- 
joinder would  be  sustained,  and  no  further  suit  can  be  maintained 
either  against  the  others  severally  or  against  all  combined.  This 
rule  is  applied  to  co-partnership  obligations  with  the  utmost  strict- 
'  ness.  15  Am.  &  Eng.  Enc.  of  Law,  344;  2  Black  on  Judgments, 
sees.  770,  776:  Brady  v.  Reynolds,  13  Cal.  32;  North  et  al.  v. 
Mudge,  13  la.  496;  Sloo  v.  Lee,  18  Ohio,  279;  Robertson  v.  Sihith 
et  al.,  18  Johns.  428;  Henderson  v.  Reeves,  6  Blackf.  loi ;  Barnett 
et  al.  V.  Juday,  38  Ind.  86;  Root  et  al.  v.  Dill  et  al.,  Ibid  169;  Ken- 
nard  v.  Carter  et  al.,  64  Ind.  31 ;  Benson  v.  Paine  et  al.,  17  How. 
Pr.  407;  Olmsted  v.  Webster,  8  N.  Y.  413;  Suydam  v.  Barber  et 
al.,  18  N.  Y.  468;  Harrison  v.  McCormick  et  ^1.,  69  Cal.  616;  Keith 
Bros.  v.  Stiles  et  al.,  (Wis.)  64  N.  W.  Rep.  860. 

The  so-called  joint  debtor  acts,  in  some  of  the  states,  do  not 
change  this  rule  unless  they  contain  some  specific  provisions  on 
the  subject  which  are  not  found  in  ours.  (Comp.  Laws,  Sees.  4901, 
5240-44.)  Bowen  v.  Hastings,  47  Wis.  232,  236;  Lauer  v.  Bandow, 
48  Wis.  638;  Hill  V.  White,  52  Wis.  456. 

And  the  constitutionality  of  this  statute  was  questioned  in  Toy 
et  al.  V.  Hawley,  39  Cal.  92 ;  Davidson  v.  Knox  et  al.,  67  Cal.  143. 

In  California  it  has  been  frequently  held  that  on  an  appeal  of 
one  defendant  the  proper  practice  is  to  reverse  as  to  him,  leaving 
the  judgment  to  stand  as  to  other  defendants,  unless  vacated  by  the 
plaintiff.  Mintum  v.  Bayliss  et  al.,  33  Cal.  129;  Nichols  v.  Dun- 
phy  et  al.,  58  Cal.  605 ;  Ricketts  v.  Richardson,  26  Cal.  149 ;  Pfister 
V.  Wade,  69  Cal.  133 ;  Rutenberg  v.  Main  et  al.,  47  Cal.  213. 

And  that  a  judgment  may  be  entered  against  one  or  more  de- 
fendants jointly  charged  and  in  favor  of  others  is  now  settled  law 
:n  code  states.  N.  S.  Boot  &  Shoe  Co.  v.  Fox  et  al.,  3  S.  D.  540, 
547;  Brumskill  v.  James,  11  N.  Y.  294;  People  v.  Frisbie  et  al., 
18  Cal.  402. 
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Only  that  part  of  the  judgment  or  decree  appealed  from  can 
be  reviewed  by  the  appdlate  court.  Kelsey  et  al.  v.  Western,  2 
N.  Y.  500;  Clowes  et  al.  v.  Dickinson  et  al.,  8  Cow.  328;  Sands  et 
al.  V.  Codwise  et  al.,  4  Johns.  536;  Little  et  al.  v.  Court,  74  Cal.  219. 

Corson,  J.  From  a  judgment  rendered  upon  a  former  trial  in 
favor  of  the  plaintiff  and  against  the  defendants  the  defendants  ap- 
pealed to  this  court,  and  the  judgment  of  the  circuit  court  was  re- 
versed, and  the  case  remanded  for  a  new  trial.  The  opinion  in  that 
case  is  reported  in  10  S.  D.  466,  74  N.  W.  199.  A  new  trial  was  had 
resulting  in  a  directed  verdict  in  favor  of  the  defendants  at  the  close 
of  all  the  evidence,  and  the  present  appeal  is  taken  from  the  judg- 
ment and  order  denying  a  new  trial.  The  question  presented  upon 
this  appeal  is,  did  the  court  err  in  directing  a  verdict  in  favor  of  the 
defendants? 

The  facts  of  the  case  are  quite  fully  stated  in  the  former  opinion 
of  this  court,  but,  in  order  to  a  full  understanding  of  the  questions 
involved  in  this  appeal,  it  may  be  proper  to  state  that  the  moneys  al- 
leged to  have  been  advanced  by  the  bank  to  Fox,  Guild,  Bullock, 
and  Stebbins  were  alleged  to  have  been  advanced  to  them  as  co- 
partners in  various  enterprises  under  the  various  titles  of  the  Phila- 
delphia Coal  Company,  the  Deadwood  &  Redwater  Railroad  &  Sur- 
vey Company,  Bullock,  Guild  &  Co.,  Guild,  Bullock  &  Co.,  and 
the  Belle  Fourche  Bridge  Company.  There  were  in  fact  corpora- 
tions known  as  the  Philadelphia  Coal  Cqmpany  and  the  Deadwood 
&  Redwater  Railroad  &  Survey  Company,  in  which  the  persons 
named  had  a  controlling  interest  of  the  stock,  but  the  Belle  Fourche 
Bridge  Company  was  not  a  corporation,  and  the  name  was  assumed 
by  the  alleged  co-partners  in  carrying  on  that  enterprise.  It  would 
seem  from  the  evidence  that  certain  coal  lands  had  been  located 
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by  various  parties  in  the  interest  of  the  Philadelphia  Coal  Company, 
in  Wyoming,  near  the  Dakota  state  line.  It  also  appears  form  the 
evidence  that  the  Deadwood  &  Redwater  Railroad  &  Survey  Com- 
pany was  organized  ostensibly  for  the  purpose  of  transporting  coal 
from  the  mines  to  Deadwood  by  way  of  a  town  site  located  at  De- 
Mores,  on  the  Belle  Fourche  river.  During  the  time  the  moneys 
were  advanced  by  the  bank  for  the  purpose  of  carrying  on  these 
enterprises.  Fox,  Guild,  and  Bullock  were  officers  of  these  corpo- 
rations. Stebbins  seems  to  have  held  stock  in  one  or  more  of  the 
corporations,  but  was  not  an  officer  in  any  of  them,  and  was  a  res- 
ident of  New  York  City. 

This  action  \vas  instituted  against  the  four  persons  named  as 
co-partners,  upon  the  theory  that,  notwithstanding  the  first  three 
named  were  officers  of  the  corporations,  they  procured  the  moneys 
from  the  bank  as  partners,  anticipating  a  'sale  of  the  properties 
to  eastern  parties,  from  which  they  might  reimburse  themselves  for 
the  moneys  so  advanced  by  them  in  their  partnership  names.  The 
contention  of  the  defendant  is  that  the  moneys  were  advanced  to  Fox, 
Guild,  and  Bullock  as  officers  of  the  corporations  mentioned,  and 
not  to  them  as  a  co-partnership,  and  that  the  various  finn  names  were 
used  on  the  books  of  the  bank  merely  as  a  matter  of  convenience, 
and  to  give  the  loans  the  appearance  of  being  made  to  co-partner- 
ships instead  of  the  corporations,  for  varius  reasons  not  necessary 
now  to  mention.  The  defendant  further  contends  that,  even  if 
the  moneys  were  in  fact  loaned  to  Fox,  Guild,  and  Bullock  under 
their  various  assumed  partnership  names,  he  was  not  connected  in 
any  manner  with  either  of  these  co-partnerships,  and  is  not,  there- 
fore, liable  for  the  moneys  so  loaned.  It  will  thus  be  seen  that  there 
arose  upon  the  pleadings  two  questions  proper  for  a  jury  to  deter- 
mine:    (i)  Were  the  moneys  in  fact  loaned  to  the  corporations,  or 
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to  the  individuals  as  co-partners?  (2)  If  not  loaned  to  the  corpora- 
tions as  such,  but  to  Fox,  Guild,  and  Bullock,  was  the  defendant 
Stebbins  a  co-partner  with  them,  and  liable  for  the  moneys  so  loaned"* 

That  the  loans  and  advances  were  made  by  the  bank  for  the  pur- 
pose of  carrying  on  these  various  enterprises,  and  that  they  were 
used  for  that  purpose,  is  not  controverted  by  the  defendant.  De- 
fendant Stebbins  contends  that  upon  both  of  these  questions  the 
evidence  was  insufficient  to  authorize  a  verdict  against  him.  The 
principal  witness  on  the  part  of  the  plaintiff  bank  was  Alvin  Fox, 
one  of  the  defendants,  against  whom  a  judgment  was  entered, 
and  who  was  cashier  of  the  bank  during  the  time  the  loans  were  al- 
leged to  have  been  made,  and  who,  as  such  cashier,  personally  made 
the  loans.  His  evidence  had  been  taken  at  a  former  trial,  and  on 
the  two  later  trials  was  read  from  the  stenographer's  notes,  Mr. 
Fox  having  died  after  the  first  trial.  The  evidence  is  very  volum- 
inous, and  no  attempt  will  be  made  to  set  out  any  portion  of  it  in  de- 
tail. The  evidence,  however,  tended  to  prove  that  Fox,  Guild,  and 
Bullock,  obtained  these  moneys  from  the  bank,  and  that  Guild  and 
Bullock  had  each  a  one-third  interest  in  the  enterprise,  and  Fox 
and  Stebbins  a  one-third  interest.  Fox  acting  for  himself  and  Steb- 
bins ;  but  whether  the  loans  were  made  to  these  parties  as  indi- 
viduals and  co-partners  or  as  officers  of  the  two  corporations  named 
is  not  entirely  clear.  The  question  is  therefore  properly  one  for  the 
jury  to  determine  from  all  the  evidence,  and  it  seems  to  us  that 
the  court  would  not  be  authorized  to  say  that  it  was  not  loaned  to 
them  as  co-partners,  or  that  Stebbins  was  not  connected  with  Fox 
in  those  enterprises. 

The  motion  to  direct  a  verdict,  as  before  stated,  was  made  at 
the  close  of  all  the  evidence,  and,  while  it  is  true  that  Stebbins  de- 
nies absolutely  in  his  testimony  that  he  had  any  interest  with  Fox 
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in  these  enterprises,  other  than  his  interest  as  a  stockholder  in  the 
corporations,  still  the  question  as  to  whether  or  not  the  jury  would 
take  his  statements  as  true  as  against  those  of  Mr.  Fox  was  a  matter 
entirely  for  them,  and  not  Jor  the  court.  The  question  as  to  whether 
or  not  the  court  was  justified  in  directing  a  verdict  for  the  de- 
fendant must  be  determined  upon  the  evidence  of  the  plaintiff  alone, 
except  so  far  as  the  evidence  of  the  defendant  may  tend  to  sup- 
port the  plaintiff's  case.  To  authorize  the  court  to  direct  a  verdict 
for  either  party,  the  evidence  of  the  opposite  party  must  be  consid- 
ered as  undisputed,  and  it  must  be  given  the  most  favorable  con- 
struction for  him  that  it  will  properly  bear,  and  he  must  have  the 
benefit  of  all  reasonable  inferences  arising  from  his  testimony.  The 
rule  is  thus  stated  by  the  United  States  court  of  appeals  for  this 
circuit :  **\\' here  the  facts  are  not  controverted,  and  where  the  infer- 
ence to  be  drawn  from  them  is  certain,  necessary,  and  undisputed, 
or  where  there  is  no  evidence  tending  to  establish  a  necessary  ele- 
ment in  the  case,  the  trial  court  may  peremtorially  direct  what  ver- 
dict should  be  given ;  but  where,  in  any  case,  it  is  a  matter  of  judg- 
ment and  discretion,  of  sound  inference,  what  is  the  deduction  to  be 
drawn  from  even  undisputed  facts,  where  different  men,  equally 
sensible  and  equally  impartial,  would  make  different  inferences, 
the  law  commits  such  a  case  to  the  decision  of  the  jury,  under  in- 
structions from  the  court."  Railway  Co.  v.  Healy,  86  Fed.  245, 
30  C.  C.  A.  11;  Pirie  v.  Gillitt,  2  N.  D.  255,  50  N.  W.  710; 
Warder,  Bushnell  &  Glessner  Co.  v.  Ingli,  i  S.  D.  155,  46  N.  W. 
181;  Bates  V.  Railroad  Co.,  4  S.  D.  394,  57  N.  W.  72;  Slattery  v. 
Donnelly,  i  N.  D.  264,  47  N.  W.  375. 

Upon  a  careful  examination  of  the  evidence  on  the  part  of  the 
plaintiff,  we  are  of  the  opinion  that  from  the  evidence,  uncontra- 
dicted, the  jury  might  have  foimd  that  the  moneys  were  loaned 
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to  a  firm  or  firms  of  which  the  defendant  was  a  silent  partner; 
in  other  words,  the  court  cannot  say  absolutely  from  this  evidence 
that  the  moneys  were  not  loaned  to  the  defendants  Fox,  Guild  and 
Bullock  as  co-partners ;  neither  can  it  say  that  there  was  no  evidence 
from  which  the  jury  might  find  that  Stebbins  was  a  partner  of 
Bullock  and  Fox  in  making  the  loans,  and  consequently  liable  with 
them  therefor. 

It  is  contended  on  the  part  of  the  respondent  that,  with  a  judg- 
ment in  force  as  against  Bullock  and  the  estate  of  Fox,  no  right  of 
action  remained  against  Stebbins,  and  for  this  reason  the  verdict 
was  properly  directed.  Respondent  further  contends  that  the  judg- 
ment entered  by  default  against  Bullock  and  the  estate  of  Fox  re- 
mained unreversed  on  the  former  appeal  of  Stebbins,  for  the  reason 
that  neither  Bullock  nor  the  estate  of  Fox  took  an  appeal  from  the 
judgment  entered  against  them.  Undoubtedly  the  appellant  is  right 
in  the  last  contention.  The  court  only  intended  to  reverse  the  judg- 
ment as  to  Stebbins,  and  grant  a  new  trial  as  to  him,  as  no  appeal 
had  been  taken  by  Bullock  or  the  estate  of  Fox,  and  the  court  had 
no  jurisdiction  to  reverse  the  judgment  or  grant  a  new  trial  as  to 
them.  But  it  does  not  follow  that  the  right  to  judgment  as  against 
Stebbins  was  taken  away  by  reason  of  the  fact  that  the  judgment 
remained  in  full  force  and  effect  against  Bullock  and  the  estate  of" 
Fox.  The  code  of  this  state  has  made  a  radical  change  in  the  com-' 
mcMi-law  rule  as  to  the  manner  of  entering  judgment  for  and 
against  parties  to  the  action.  Section  5096,  Comp.  Laws,  provides 
"  ( I )  Judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants; 
and  the  court  may  determine  the  ultimate  rights  of  the  parties  on 
each  side  as  between  themselves.  *  *  *  (3)  Inan  actionagainsH 
several  defendants,  the  court  may,  in  its  discretion,  render  judgment 
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against  one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  may  be  proper."  Under 
the  provisions  of  this  section  a  judgment  may  be  entered  by  default 
against  one  or  more  defendants  charged  as  partners,  and  the  case 
proceed  to  trial  as  to  other  defendants  joined  as  partners. 

It 'is  urged  on  the  part  of  the  respondent,  and  he  cites  a  number 
of  cases  in  support  of  his  contention,  that  in  an  action  all  the  co- part- 
ners must  be  made  defendants,  and  where  such  is  not  the  case,  no 
action  can  be  maintained  subsequently  against  the  partner  not  so 
made  a  defendant.  But  we  do  not  deem  it  necessary  to  consider 
that  question  in  this  appeal,  as  all  the  parties  claimed  to  be  partners 
in  the  transaction  were  made  parties  to  the  action.  The  fact,  there- 
fore, that  judgment  was  rendered  in  favor  of  Guild,  one  of  the  de- 
fendants, and  against  Bullock  and  the  estate  of  Fox,  does  not  pre- 
vent the  plaintiff  from  proceeding  against  the  other  defendant, 
Stebbins.  We  are  of  the  opinion,  therefore,  that  the  contention  of 
the  counsel  that,  by  reason  of  the  judgment  against  Bullock  and 
the  estate  of  Fox,  no  judgment  can  be  had  against  Stebbins,  is 
untenable. 

It  is  contended  on  the  part  of  the  respondent  that  this  court 
on  the  former  appeal,  in  which  the  evidence  was  substantially  the 
same  as  that  presented  in  the  present  record,  so  far  as  it  supports 
the  plaintiff's  case,  held  that  a  verdict  should  have  been  directed 
in  favor  of  the  defendants ;  but  we  do  not  so  understand  the  opin- 
ion. Undoubtedly  that  was  the  view  of  the  judge  who  wrote  the 
opinion,  but  that  view  was  not  concurred  in  by  the  other  judges, 
as  is  quite  apparent  from  the  concurring  opinion  of  Judge  Haney, 
and  the  dissent  of  Corson,  J. 

The  respondent  further  insists  that  it  is  the  duty  of  this  court 

to  review  all  the  evidence  in  the  case,  both  on  the  part  of  the  plain- 
Vol.  16  S.  D.— 19 
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tiff  and  the  defendants,  and,  if  it  is  satisfied  therefrom  that  the  court 
ruled  correctly  in  directing  a  verdict  in  favor  of  Stebbins,  the  judg- 
ment of  the  court  below  should  be  affirmed.  But  such  a  rule  cannot 
be  applied  to  this  class  of  cases.  It  is  true  that  a  trial  court  may, 
upon  a  motion  for  a  new  trial,  in  the  exercise  of  its  judicial  dis- 
cretion, grant  such  motion  if  it  is  satisfied  that  the  verdict  is  clearly 
dgainst  the  weight  of  evidence ;  but  in  the  exercise  of  such  power  the 
court  can  only  grant  a  new  trial,  or,  in  other  words,  resubmit  the  case 
to  another  jury.  It  cannot  dispose  of  the  case  by  dismissing  the  ac- 
tion, or  otherwise  entering  a  final  judgment.  But,  as  before  stated, 
on  a  motion  to  direct  a  verdict,  a  trial  court  cannot  weigh  the  evi- 
dence, or  take  into  consideration  the  evidence  on  the  part  of  the  de- 
fendant, except  so  far  as  the  same  may  support  the  case  of  the  mov- 
ing party,  and  this  court  can  only  determine  the  correctness  of  the 
ruling  of  the  court  below  in  the  same  manner.  We  have  not  deemed 
it  proper,  therefore,  to  review,  on  this  appeal,  the  evidence  on  the 
part  of  the  defendants,  as  the  same  could  not  properly  have  been 
considered  by  the  trial  court  on  the  motion  to  direct  the  verdict, 
except  for  the  purpose  before  stated.  The  question  of  the  weight 
of  the  evidence  was  for  the  jury,  and  not  for  the  court.  These  ob- 
servations lead  to  the  conclusion  that  the  court  erred  in  directing 
a  verdict  for  the  defendants. 

The  judgment  of  the  circuit  court  and  the  order  denying  a  new 
trial  are  reversed  as  to  the  defendant  Stebbins,  and  the  case  is  re- 
manded for  a  new  trial  as  to  him. 

Fuller,  P.  J.,  dissenting. 
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GiLSON  et  aL  v.  Kuenert. 

1.  Service  of  summoDS  by  a  minor  who  is  an  unofficial  person  is  not 
good,  under  Comp.  Laws,  H  4899,  providing  service  may  be  by  the 
sheriff  or  any  other  person  not  a  party  to  the  action. 

2.  Right  to  have  action  dismissed  because  the  summons  was  served  by  a 
minor  is  not  waived  by  an  immaterial  cross-examination  of  the  per- 
son serving  the  summons,  as  to  his  citizenship  and  occupation,  by  de- 
fendant's counsel,  who  appeared  specially  to  move  for  dismissal  for 
want  of  jurisdiction. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Clark  county.  Hon.  Julian  Ben- 
nett, Judge. 

Action  by  T.  R.  Gilson  and  another  against  Joseph  Kuenert. 
Judgment  for  defendant.     Plaintiffs  appeal.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

C.  G,  Sherwood,  for  appellants. 

George  C.  Berry,  for  respondent. 

Fuller,  J.  An  unofficial  person  under  the  age  of  21  years 
served  the  summons  on  the  defendant  in  this  action,  and  plaintiffs 
appeal  from  an  order  of  the  circuit  court  affirming  the  action  of  a 
justice  of  the  peace  in  dismissing  the  case  for  the  want  of  jurisdic- 
tion. 

While  without  express  limitation,  Section  4899  of  the  Compiled 
Laws  provides  that  "the  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  may  be  found,  or  by  any  other  person 
not  a  party  to  the  action,"  the  legislature  never  intended  to  authorize 
such  service  by  one  w^ho  may  avoid  liability  on  account  of  infancy. 
In  the  absence  of  every  other  consideration,  the  financial  injury  that 
a  false  return  may  occasion  makes  it  absolutely  necessary  to  select 
at  least  a  person  who  has  arrived  at  the  age  of  legal  responsibility. 
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Upon  the  theory  that  a  sheriff  is  answerable  for  the  misfeasance  or 
nonfeasance  of  a  deputy  whom  he  selects  to  perform  the  duties  of  a 
public  office,  it  has  been  held  by  some  courts  that  a  deputy  so  selected 
may  be  under  the  age  of  21,  but  such  decisions  are  not  applicable 
to  cases  where  there  is  no  principal  to  be  made  liable  for  the  mischief 
or  default  of  an  infant.  The  following  authorities  hold  in  the  ab- 
sence of  a  statute  prescribing  qualifications,  that  a  person  who 
serves, a  summons  must  not  be  under  21  years  of  age :  Vail  v.  Row- 
ell,  53  Vt.  109;  19  Enc.  PI.  &  Prac.  593,  and  cases  there  annotated. 
As  such  a  practice  is  not  authorized  by  law,  and  might  be  attended 
with  serious  consequences,  the  ruling  complained  of  is  clearly  within 
the  spirit  of  the  statute,  and  the  principles  of  sound  public  policy. 

An  attorney's  special  appearance  for  the  purpose  of  moving  to 
dismiss  the  action  for  the  want  of  jurisdiction  was  the  only  response 
to  the  summons  made  by  the  defendant,  and  an  immaterial  cross-ex- 
amination of  the  person  who  served  the  summons,  as  to  his  citizen- 
ship and  occupation,  was  no  waiver  of  defendant's  right  to  have  the 
action  dismissed. 

The  judgment  appealed  from  is  affirmed. 


Webster  v.  Lamb. 

In  an  action  by  a  physician  on  an  account  for  services,  it  will  be  presumed 
that  he  has  complied  with  Laws  1893,  Chap.  133,  prescribing  the  con- 
ditions under  which  he  may  practice  medicine,  and  the  complaint  peed 
not  allege  a  compliance. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.     Hon.  J.   W. 

Jones,  Judge. 
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Feb.,  1902.]  Argument  of  Counsel. 


Action  by  I.  D.  Webster  against  Michael  Lamb.  From  an  order 
overruling  a  general  demurrer  to  the  complaint,  defendant  appeals. 
Affirmed. 

R.  W.  Parliman,  for  appellant. 

The  rule  is  well  settled  that  the  penalty  for  doing  an  act,  except 
in  a  way  provided  by  law,  amounts  to  a  prohibition,  and  a  contract 
which  is  derived  from  or  is  traced  through  such  a  seiVice  is  illegal 
and  void.  Aetna  Ins.  Co.  v.  Haney,  ii  Wis.  412;  Dewitt  v.  Lander, 
20  N.  W.  349;  Walsch  V.  Call,  32  Wis.  159;  Melshior  v.  McCarty,- 
31  Wis.  252;  Harrison  v.  Berkley,  47  A.  D.  578;  Buck  v.  Allen, 
62  A.  D.  564;  Seidenbender  v.  Charles,  8  A.  D.  682;  Mitchell  v. 
Smith,  2  A.  D.  417;  Columbia  Bank  &  Bridge  Co.  v.  Haldeman, 
42  A.  D.  229 ;  O'Donnell  v.  Sweeney,  39  A.  D.  336. 

Validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place 
where  it  is  made.  Smith  v.  Godfrey,  61  A.  D.  617,  and  notes 
622  referring  to  other  cases. 

Where  the  question  is  as  to  the  remedy,  then  the  lex  fori  gov- 
erns. Thomas  Townsend  v.  Robert  Jemison,  Book  13,  p.  194, 
U.  S.  S.  C. ;  Star  Wagon  Co.  v.  Matthiessen  et  al,  14  N.  W.  107. 

We  have  a  right  that  the  complaint  disclose  to  us :  First,  the 
place  where  the  contract  was  made,  so  we  may  apply  the  laws  of  the 
state  and  thereby  test  the  validity  of  the  contract.  Second,  whether 
upon  such  disclosure  the  lex  fori  will  afford  the  plaintiff  any  relief. 
These  two  propositions  are  fundamental  elements  in  a  pleading  of 
this  kind,  and   their  absence  from  the  complaint  are  fatal  to  it. 

C  /.  Morris,  for  respondent. 

The  demurrer  is  so  entirely  without  merit  as  to  be  frivolous.  It 
was  not  even  necessary  for  the  plaintiff  to  allege  that  he  was  a  qual- 
ified, licensed  and  practicing  physician.  It  would  have  been  entirely 
sufficient  had  the  complaint  only  alleged  that  the  plaintiflf  rendered 
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services  in  his  professional  capacity  as  a  physician  and  surgeon, 
which  services  were  of  certain  value,  and  a  certain  portion  of  which 
had  not  been  paid.  The  allegation  of  his  qualification  and  license 
to  practice  as  a  physician  is  surplusage.  If  he  was  not  so  licensed 
and  qualified  that  fact  is  a  matter  of  defense  to  be  pleaded  in  the 
answer.  Lacy  v.  Kossuth,  75  N.  W.  689;  Brown  v.  Young,  2 
B.  Mon.  26 ;  City  of  Chicago  v.  Wood,  24  111.  App.  42 ;  Thompson 
v.  Sayer,  i  Demo.  175 ;  Lyford  v.  Martin,  82  N.  W.  479. 

Fui^LER,  J.  This  is  an  appeal  from  an  order  overruling  a  general 
demurrer  to  the  following  complaint:  "That  at  all  of  the  times 
hereinafter  mentioned  the  plaintiff  was  a  duly  qualified,  licensed,  and 
practicing  physician  and  surgeon.  That  between  the  22nd  day  of 
January,  1895,  and  the  5th  day  of  August,  1897,  the  plaintiff  ren- 
dered medical  services  and  other  professional  services,  in  his  capacity 
of  physician  and  surgeon,  for  the  defendant's  family,  at  the  defend- 
ant's special  instance  and  request.  That  said  services  were  reasona- 
bly worth  one  hundred  and  sixty-three  dollars  ($163).  That  said 
sum  of  one  hundred  and  sixty-three  dollars  has  never  been  paid,  nor 
any  part  thereof,  except  sixty-three  dollars  ($63).  That  there  is  now 
due  and  owing  from  the  defendant,  and  to  the  plaintiff,  one  hundred 
dollars  ($100),  with  interest  thereon  from  and  after  the  Sth  day  of 
August,  1897,  at  7  per  cent,  per  annum.  Wherefore,  the  plaintiff 
demands  judgment  against  the  defendant  and  in  favor  of  the  plaintiff 
for  the  sum  of  one  hundred  dollars  ($100)  and  interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from  and  after  the  5th  day  of  August, 
1897,  on  a  physician's  bill,  more  than  six  months  past  due,  besides 
the  costs  and  disbursements  of  the  plaintiff  in  this  action." 

Exempting  from  its  operation  all  persons  lawfully  practicing 
medicine  in  this  state  on  the  i6th  day  of  February,  1893,  Chapter  133 
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Laws  1893,  makes  it  a  public  offense  punishable  by  both  fine  and  im- 
prisonment for  any  one  to  so  practice  thereafter  without  first  ob- 
taining a  license  from  the  board  of  health  and  recording  the  same  in 
the  office  of  the  register  of  deeds  in  the  county  of  his  residence. 
Whether  it  was  necessary  to  alledge  in  express  terms  that  respond- 
ent had  obtained  a  license  from  the  board  of  health,  and  had  duly 
recorded  the  same,  is  the  point  decisive  of  this  appeal.  A  case  in- 
volving the  same  principle  is  that  of  Mercantile  Agency  v.  Roch- 
ford,  10  S.  D.  203,  72  N.  W.  466,  66  Am.  St.  Rep.  714,  and  it  was 
there  held  that  failure  to  comply  with  statutes  of  this  character  must 
be  taken  advantage  of  by  answer  where  non-compliance  does  not 
affirmatively  appear  on  the  face  of  the  complaint.  The  general  pre- 
sumption that  every  man  is  innocent  of  crime  renders  it  unnecessary 
in  a  civil  action  to  plead  or  prove  compliance  with  statutes  of  this 
character,  and  a  defendant  desiring  to  put  the  point  in  issue  must 
do  so  by  way  of  answer.  In  a  suit  by  a  physician  on  account  for 
services,  it  is  uniformly  presumed  that  he  has  complied  with  all 
statutes  essential  to  his  authority  to  practice  medicine,  and  it  heed 
not  be  pleaded,  nor  in  the  first  instance  proved,  that  he  has  obtained 
and  recorded  a  license.  Lacy  v.  Kossuth  Co.,  (Iowa)  75  N.  W.  689; 
Thompson  v.  Say  re,  i  Denio,  175;  Lyford  v.  Martin  (Minn.)  82 
N.  W.  479. 

In  the  absence  of  anything  on  the  face  of  the  complaint  to  show 
that  respondent  has  not  complied  with  the  statute,  the  objection  must 
be  taken  by  answer,  and  the  order  of  the  circuit  court  overruling 
appellant's  demurrer  is  affirmed. 
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f 

Schilling  v.  Twitchell. 

Findings  cannot  be  disturbed  on  appeal  where  it  cannot  be  said,  without 
discrediting  several  unimpeached  witnesses,  that  there  is  a  prepon- 
derance of  evidence  against  them. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Moody  county.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  Anthon  Schilling  against  S.  E.  Twitchell.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

George  Rice,  for  appellant. 

A,  B.  Kit tr edge,  for  respondent. 

Fuller,  J.  In  1879  defendant's  grantors  and  predecessors  in 
interest  secured  the  legal  right  to  flood  certain  lands  by  the  erec- 
tion and  maintenance  of  a  dam  nine  feet  high  across  the  Big  Sioux 
river  at  Flandreau,  and  this  action  for  damages  and  a  permanent 
injunction  is  based  upon  a  claim  that  defendant  has  since  added  ma- 
terially to  the  authorized  height  of  her  dam,  and  thereby  unlawfully 
flooded  the  premises  of  plaintiff,  to  his  detriment  in  the  sum  of 
$1,500.  Reserving  the  question  of  damages  for  a  jury  to  ascertain 
at  a  later  date,  there  was  a  trial  to  the  court,  and  the  only  point  for 
our  determination  is  whether  the  evidence  is  sufficient  to  sustain 
the  following  findings  of  fact  upon  which  a  judgment  granting  a 
permanent  injunction  was  entered:  **That  on  or  about  the  month 
of  October,  A.  D.  1900,  the  said  defendant  did  wrongfully  and  un- 
lawfully erect  and  extend  said  mill  dam  to  the  height  of  ten  feet 
and  six  inches  at  its  lowest  point,  being  one  foot  and  six  inches 
higher,  at  its  lowest  point,  than  she  was  entitled  to,  and  thereby 
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caused  the  water  in  said  river  to  set  back  and  flood  a  large  area 
of  land  adjoining  the  same,  and  thereby  flowed  upon  and  flooded 
the  said  premises  of  this  plaintiff,  and  caused  the  water  in  said  river 
tjb  leave  its  natural  and  proper  channel  above  said  dam  and  to 
flow  out  and  around  the  same,  and  form  a  new  channel  of  the  said 
river  across  the  lands  of  plaintiff  above  described,  which  re- 
entered the  original  channel  of  said  river  at  a  point  below  said  dam ; 
iA\  without  the  consent  of  this  plaintiff,  and  without  compensation 
tOy  him-  therefor.  That  the  stream  caused  as  aforesaid  across  this 
plaintiff's  land  has  been  and  continues  to  be  a  nuisance  and  .damage  to 
the  plaintiff  in  the  enjoyment  and  use  of  his  said  premises ;  that  it 
divides  his  farm  into  two  tracts,  and  is  difficult  of  passage,  washes 
away  and  disturbs  the  soil  of  said  premises,  and  interferes  with 
the  proper  husbandry,  use,  and  enjoyment  of  his  said  farm,  and  ig  a 
constant  menace  to  the  safety  of  the  plaintiff  and  his  family  as  well 
as  to  his  live  stock."  According  to  the  spirit  of  the  statute  and  the 
well-siettled  practice  in  this  state,  the  judgment  of  the  trial  court  will 
not  be  disturbed  unless  there  is  a  clear  preponderance  of  evidence 
against  it.  The  presumption  being  that  such  decision  is  supported 
by  the  weight  of  evidence,  to  justify  a  reversal  that  presumption 
must  be  overcome.  After  carefully  reading  all  the  testimony  pre- 
sented by  the  respective  parties,  we  cannot  say,  without  discred- 
iting several  unimpeached  witnesses,  that  there  is  a  preponderance 
of  the  evidence  against  the  findings  of  which  counsel  for  appellant 
complains.  In  order  to  demonstrate,  by  the  production  of  the  tes- 
timony, that,  as  a  matter  of  fact,  the  evidence  clearly  preponderates 
in  favor  of  the  findings,  and  that  there  is  nothing  to  warrant  inter- 
ference with  the  judgment  appealed  from,  it  would  be  necessary  to 
extend  this  opinion  without  serving  a  useful  purpose. 
The  judgment  appealed  from  is  affirmed. 
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W11.EY  V.  Carson  et  al 

1.  An  objection  that  a  complaint  was  not  made  a  part  of  the  affidavit 
for  publication  of  summons,  and  that  therefore  the  affidavit  failed  to 
show  a  cause  of  action  against  defendants,  was  untenable,  where  the 
affidavit  referred  to  the  complaint,  and  the  order  of  publication  re- 
cited that  it  was  made  on  affidavit  and  complaint. 

2.  Comp.  Laws,  §  494,  provides  for  the  appointment  of  notaries  public  who 
"shall  have  power  ♦  *  •  to  administer  oaths."  Section  503  re- 
quires the  notary  to  provide  an  official  seal,  and  deposit  an  impression 
with  the  secretary  of  the  state.  Section  504  requires  him  to 
deposit  an  impression  of  his  seal,  together  with  his  official  signature, 
with  the  clerk  of  the  courts  of  his  county.  Section  501  provides  that 
the  notary  shall  keep  a  record  of  his  proceedings,  which  record,  ''cer- 
tified by  the  notary  under  seal,"  shall  be  competent  to  prove  certain 
facts.  Held,  that  the  affixing  by  a  notary  of  his  seal  to  the  verifica- 
tion of  a  complaint,  not  being  expressly  required  by  statute,  was  not 
absolutely  essential  to  its  validity  as  a  verified  complaint. 

3.  The  court  sitting  in  a  county  in  which  a  complaint  is  verified  can  take 
Judicial  notice  of  the  fact  that  the  notary  whose  name  Is  subscribed 
to  the  verification  is  duly  authorized  to  act  as  such. 

4.  A  publication  of  su^imons  reciting  the  complaint  as  filed  March  7th, 

whereas  it  was  not  in  fact  filed  until  March  8th,  was  not  ground  for 
setting  aside  a  default,  where  the  complaint  was  filed  prior  to  the 
first  publication,  as  required  by  Comp.  Laws,  §  4900,  subd.  5,  and  the 
mistake  in  the  summons  could  not  have  misled  defendants. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Codington  county.  Hon.  A.  W. 
Campbei.1.,  Judge. 

Action  by  C.  C.  Wiley  against  M.  E.  Carson  and  others.  From 
an  order  setting  aside  a  judgment  for  plaintiff,  he  appeals.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

John  B,  Hanten,  for  appellant. 
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The  affidavit  for  publication  will  show  a  reference  to  the  com- 
plaint and  that  the  complaint  is  made  a  part  of  it  and  the  complaint 
with  the  affidavit  certainly  contains  facts  showing  that  a  cause  of 
action  existed  in  favor  of  the  plaintiff  and  against  the  said  defend- 
ants in  said  action.  Both  should  be  construed  together  as  to  this 
reason.  Wood  v.  Pollard,  14  S.  D.  44,  84  N.  W.  214;  Davis  v. 
Cook,  9  S.  D.  319,  69  N.  W.  18. 

It  has  been  invariably  held  by  the  courts  of  last  resort  that 
where  there  is  some  evidence  tending  to  prove  each  jurisdictional 
fact  required  for  publication  of  summons,  the  order  stands  and  the 
judgment  is  not  void  although  a  mistake  was  made  in  giving  too 
much  weight  to  such  facts  or  in  judging  the  facts  so  presented  to 
the  court.  Ligarie  v.  California  Southern  R.  R.  Co.,  18  Pac.  777 ; 
Iowa  State  Savings  Bank  v.  Jacobson,  8  S.  D.  292,  66  N.  W.  453 ; 
Woods  V.  Pollard,  supra. 

Gamble  &  Fuller  and  Webster  &  Potter,  for  respondent. 

**We  consider  that  the  official  acts  of  a  notary  public  should  be 
authenticated  by  the  seal  and  signature,  and  that  an  affidavit  is  not 
shown  to  have  been  made  unless  the  jurat  is  authenticated  both  by 
such  seal  and  signature."  Also  to  the  same  effect  see  Sly  field  v. 
Healey,  32  Federal  Reporter  2 ;  Tunis  v.  With  row,  10  Iowa  305. 

The  complaint  in  this  action  was  filed  on  the  8th  day  of  March, 
1893,  but  the  summons,  as  published,  stated  that  it  was  filed  on  the 
7th  day  of  March,  1893.  The  law  required  that  the  summons  as 
published  should  state  when  the  complaint  was  filed.  The  defend- 
ant was  entitled  to  a  strict  compliance  with  this  statute,  and  a  truth- 
ful statement  of  the  time  of  filing  the  complaint.  If  the  published 
summons  may  erroneously  state  the  filing  to  have  been  a  single  day 
in  deviation  from  the  filing  in  fact,  then  why  may  it  not  vary  ten 
days,  or  any  other  time,  from  the  truth?    This  method  of  service 
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of  process  being  purely  of  statutory  origin  and  in  deviation  of  the 
common  law,  must  be  strictly  pursued.     17  H.  &  Pr.  45 

Corson,  J.  This  is  an  appeal  from  an  order  setting  aside  the 
judgment  entered  on  July  7,  1893.  The  service  of  summons  in  1893 
was  by  publication,  and  no  appearance  was  made  in  the  action  on 
the  part  of  the  defendants.  The  notice  of  motion  was  served  on 
the  attorneys  for  the  plaintiff  more  than  seven  years  after  the  entry 
of  the  judgment.  The  motion  was  made  on  the  following  grounds : 
"First,  that  the  court  obtained  no  jurisdiction  to  render  said  judg- 
ment; second,  that  the  affidavit  for  the  order  of  publication  con- 
tained no  facts  showing  that  a  cause  of  action  existed  in  said  cause ; 
third,  that  said  affidavit  contained  no  sufficient  showing  of  dili- 
gence to  procure  personal  service  of  said  summons;  and,  fourth, 
for  the  reason  that  the  summons,  as  published,  stated  the  complaint 
to  be  on  file,  when  in  truth  and  in  fact  said  complaint  was  not  filed 
at  the  time  so  stated  in  the  summons."  The  motion  was  mad^  upon 
the  affidavit,  answers,  and  affidavits  of  merits  of  the  defendants, 
and  the  pleadings  and  proceedings  in  the  action. 

The  attorneys,  in  their  brief  for  the  defendants  and  respond- 
ents, say  they  rely  wholly  upon  the  ground  that  the  judgment  set 
aside  was  void  for  want  of  jurisdiction.  Their  contention  is  that  the 
affidavit  of  publication  fails  to  show  that  the  plaintiff  had  a  cause  of 
action  against  the  defendants,  for  the  reasons:  First,  that  the 
complaint  is  not  made  a  part  of  the  affidavit  for  publication ;  second, 
if  it  can  be  considered  as  a  part  of  the  affidavit,  then  it  was  insuffi- 
cient, for  the  reason  that  it  was  not  verified  by  the  plaintiff,  or  by 
any  one  in  his  behalf.  The  contention  that  the  complaint  is  not 
made  a  part  of  the  affidavit  for  publication  is  untenable,  as  the  com- 
plaint is  referred  to  in  the  affidavit,  and  the  court  recited  in  its 


Digitized  by  VjOOQ IC 


Wiley  v,  Carson  et  al.  803 

Feb.,  1902]  Opinion  of  the  Court— CORSON,  J . 

order  that  it  was  made  upon  the  affidavit  and  complaint  in  the  ac- 
tion. This  has  been  held  sufficient  by  this  court.  Woods  v.  Pollard, 
14  S.  D.  47,  84  N.  W.  214. 

The  second  ground  is  entitled  to  more  consideration.  The  jurat 
to  the  verification  of  the  complaint  is  signed  by  the  person  after 
whose  name  appears  the  words  "Notary  Public*',  but  there  is  no  seal 
of  the  notary  affixed  thereto.  It  is  contended,  therefore,  that  the 
failure  of  the  notary  to  affix  his  official  seal  leaves  the  complaint 
unverified.  The  principal  question,  therefore,  is,  did  the  failure 
of  the  notary  to  affix  his  seal  to  the  jufat  to  the  complaint  have 
the  eflfect  of  leaving  the  complaint  unverified  ?  Section  494,  Comp. 
Laws,  provides  for  the  appointment  of  notaries  public,  which  "shall 
have  power  and  authority  anywhere  in  the  state  to  administer  oaths 
and  perform  all  other  duties  required  of  them  by  law."  Section 
503  provides,  "Every  notary  public,  before  he  enters  upon  the  duties 
of  his  office,  shall  provide  an  official  seal  and  deposit  an  impression 
of  the  same,  together  with  said  oath  and  bond,  in  the  office  of  the 
secretary  of  the  state."  Section  504  provides  that  he  shall  de- 
posit with  the  clerk  of  the  courts  of  his  county  an  impression  of  his 
seal,  together  with  his  official  signature,  and  the  said  clerk  shall  re- 
cord the  same  in  a  book  for  that  purpose.  The  only  part  of  the 
act  that  speaks  of  the  use  of  the  notarial  seal  is  section  501,  in 
which  it  is  provided  that  the  notary  shall  keep  a  record  of  his  pro- 
ceedings, which  record,  or  a  copy  thereof,  "certified  by  the  notary 
under  seal,  shall  at  all  times  be  competent  evidence  to  prove"  certain 
facts  therein  specified.  The  special  mention  of  the  seal  in  this 
section  would  seem  to  indicate  that,  in  the  opinion  of  the  legislature, 
there  might  be  cases  in  which  the  use  of  the  official  seal  might  not  be 
necessary.  As  the  statute  does  not  expressly  require  that  the  no- 
tary, in  taking  an  affidavit  or  administering  an  oath,  shall  authenti- 
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cate  it  by  his  official  seal,  we  are  inclined  to  take  the  view  that  the 
use  of  the  seal  is  not  absolutely  necessary  in  such  case.  This  is  the 
view  taken  by  the  supreme  court  of  Illinois  in  Schaefer  v.  Kienzel, 
123  111.  430,  15  N.  E.  164.  In  that  case  the  court  used  the  following 
language:  "A  further  objection  to  the  affidavit  of ~ non-residence  is 
that  the  notary  public  before  whom  it  was  made  did  not  authenti- 
cate his  jurat  by  his  official  seal.  The  affidavit  was  made  before 
a  notary  public  in  the  county  in  which  the  court  was  held  that  enter- 
tained the  partition  proceeding.  In  such  case  it  was  decided  in  Stout 
V.  Slattery,  12  111.  164,  that  the  jurat  of  the  notary  need  not  be  au- 
thenticated by  his  notarial  seal;  that  the  court  would  take  judicial 
notice  of  who  the  notaries  public  were  in  the  county  in  which  the 
court  was  held."  And  such  seems  to  have  been  the  view  of  the  su- 
preme court  of  Ohio.  Commissioners  v.  Glass,  17  Ohio,  542;  Ash- 
ley V.  Wright,  19  Ohio  St.  291 ;  16  Am.  &  Eng.  Enc  Law  (ist  Ed.), 
p.  760.  The  authority  to  administer  oaths  is  expressly  conferred  by 
statute  (section  487,  Comp.  Laws),  and  is  not  one  of  the  incidents 
of  the  office.  The  notarial  seal  to  the  verification  of  the  complaint, 
not  being  required  by  the  statute,  is  not  absolutely  essential  to  its 
validity  as  a  verified  complaint.  Affidavits  taken  by  the  notary, 
but  without  his  official  seal  affixed  thereto — at  least,  within  the 
county — are  none  the  less  valid  because  they  are  not  authenticated 
by  the  notarial  seal.  Stout  v.  Slattery,  supra.  In  this  case  themo- 
tion  was  made  in  the  county  of  Codington — the  county  in  which  the 
complaint  was  verified ;  and  the  court  sitting  in  that  county  will  take 
judicial  notice  of  the  fact  that  the  notary  whose  name  was  subscribed 
to  the  verification  was  a  notary  public  duly-  authorized  to  act  as 
such.  Stout  V.  Slattery,  supra.  While  the  proper  practice,  un- 
doubtedly, would  be  for  the  notary  to  affix  his  notarial  seal  to  all 
of  his  official  acts,  and  his  failure  to  do  so  might  result  in  great  in- 
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jury  to  parties,  we  are  of  the  opinion  that  his  failure  to  so  affix  his 
seal  to  the  verification  of  the  complaint  in  this  case  does  not  viti- 
ate the  proceedings,  and  that  the  complaint  must  be  held  to  be  a 
verified  complaint.  We  have  not  overlooked  the  case  of  Tunis  v. 
Withrow,  10  Iowa,  305,  77  Am.  Dec.  117,  relied  on  by  respondents 
as  sustaining  their  contention  that  the  complaint  cannot  be  regarded 
as  a.  verified  complaint.  While  entertaining  the  greatest  respect 
for  the  supreme  court  of  Iowa  and  its  decisions,  we  cannot  agree 
with  the  conclusions  arrived  at  by  that  court  in  that  case.  We  have 
also  examined  the  case  of  Slyfield  v.  Healy  (C.  C),  32  Fed.  2;  but, 
in  the  view  we  take  of  that  case,  it  does  not  support  the  contention 
of  the  counsel.  As  the  motion  in  this  case  was  made  more  than  seven 
years  after  the  entry  of  the  judgment,  the  court  could  only  grant  the 
same  fof  want  of  jurisdiction  in  the  court  in  entering  it. 

It  is  further  contended  by  the  respondents  that  the  order  of  the 
court  should  be  sustained  on  the  ground  that  the^  summons,  as  pub- 
lished, states  that  the  complaint  was  filed  on  the  7th  day  of  March, 
1893,  but  in  fact  the  complaint  was  not  filed  until  the  8th  day  of 
March.  But  we  are  of  the  opinion  that  this  contention  is  untenable 
for  the  reason  that  the  complaint  was  filed  prior  to  the  first  publi- 
cation of  the  summons,  and  the  mistake  in  the  summons  as  to  the 
date  the  same  was  filed  could  not  have  had  the  eflfect  of  misleading 
the  defendants,  or  either  of  them.  The  statute  requires  that  the 
complaint  shall  be  filed  prior  to  the  publication  of  the  summons. 
Subsection  5,  §  4900.  And  in  this  case,  as  we  have  seen,  the  com- 
plaint was  so  filed. 

In  the  view  we  have  taken  of  the  case,  the  circuit  court  had 
jurisdiction  to  enter  the  judgment  sought  to  be  vacated,  and  hence 
the  same  must  be  held  to.be  a  valid  and  binding  judgment.  These 
views  lead  to  the  conclusion  that  the  circuit  court  was  not  authorized 
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to  vacate  and  set  aside  the  judgment,  and  the  order  appealed  from, 
vacating  and  setting  the  same  aside,  is  therefore  reversed,  and  that 
court  is  directed  to  vacate  and  set  aside  the  same. 
Fuller,  J.,  took  no  part  in  the  decision. 


Harrison  v.  State  Banking  &  Trust  Co. 

1.  a  general  objection  to  the  admission  of  evidence  on  the  ground  that 
it  Is  incompetent,  irrelevent,  and  immaterial  will  not  be  considered  on 
appeal  where  it  might  have  been  obviated  at  the  time  had  a  speciflc 
objeoticn  been  made. 

2.  In  an  action  by  plaintiff  alone  to  recover  money  overpaid  by  him  on 
a  mortgage  given  by  himself  and  wife  on  his  wife's  property,  the 
amount  due  on  another  mortgage,  assumed  by  the  wife  as  part  of  the 
purchase  price  of  the  property  involved,  cannot  be  offset,  because  she 
is  not  a  party. 

3.  The  amount  due  on  such  mortgage  cannot  be  offset  where  not  pleaded 
as  a  defense  by  way  of  counterclaim  or  otherwise. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Minneliaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Charles  M.  Harrison  against  the  State  Banking  & 
Trust  Company,  a  coq)oration.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Joe  Kirby,  lor  appellant. 

Aikcns  &  Judge,  for  respondent. 

Corson,  J.  This  is  an  action  by  the  plaintiff  to  recover  of  the 
defendant  the  sum  of  $350,  alleged  to  have  been  received  by  it  for 
the  use  and  benefit  of  the  plaintiff.     The  defendant  admitted  the  al- 
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legation  in  the  complaint  as  to  its  incorporation,  and  denied  each 
and  all  of  the  other  allegations  therein.  The  case  was  tried  to  a  jury, 
and  a  verdict  directed  in  favor  of  the  plaintiff,  and  from  a  judgment 
rendered  thereon  the  defendant  has  appealed. 

The  defendant  seeks  a  reversal  of  the  judgment  on  the  ground 
that  the  court  erred  in  admitting  evidence  on  the  part  of  the  plain- 
tiff over  the  objections  and  exceptions  of  the  appellant  and  in  exclud- 
ing certain  evidence  on  the  part  of  the  appellant.  The  appellant 
also  seeks  a  reversal  of  the  judgment  on  the  ground  that  there  was 
riD  evidence  to  support  the  same.  To  properly  understand  the  case 
it  will  be  necessary  to  state  the  plaintiflf's  theory,  which  is  sustained 
by  the  evidence  as  admitted  on  the  trial :  On  March  i,  1895,  Anna 
R.  Harrison  and  Charles  M.  Harrison  executed  a  certain  mortgage 
on  property  deeded  to  Anna  R.  Harrison  to  secure  the  payment  of 
certain  promissory  notes  executed  to  Agnes  C.  Buchanan  as  payee, 
two  of  the  notes  being  for  the  sum  of  $300  each.  These  notes  came 
into  the  possession  of  the  defendant  bank,  and  in  January,  1896, 
an  action  was  commenced  thereon  by  the  bank,  resulting  in  a  judg- 
ment in  its  favor  against  the  plaintiff  and  Anna  R.  Harrison  for  the 
sum  of  $641.75,  upon  which  an  execution  was  issued  and  returned 
unsatisfied.  Subsequently,  in  June,  1896,  F.  H.  Hollister,  who  was 
at  that  time,  and  for  many  years  prior  thereto  had  been,  connected 
with  the. bank,  foreclosed  the  mortgage  so  executed  by  Anna  R. 
Harrison  and  the  plaintiff  herein  for  the  amount  due  upon  said 
mortgage,  including  the  two  notes  upon  which  the  said  bank  had  re- 
covered judgment,  and  the  mortgaged  property  was  bid  in  by  the  said 
Hollister  for  the  sum  of  $950,  leaving  a  balance  due  on  the  notes  se- 
cured by  said  mortgage  of  $391.85,  as  shown  by  the  affidavit  of  the 
sheriff  of  Minnehaha  county,  who  made  the  sale.     Subsequently, 

in  1899,  the  plaintiff  paid  the  amount  of  the  judgment  recovered 
Vol.  15  S.  D.— 20 
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against  him  and  hib  wife  on  the  two  notes,  less  $105  discount.  At 
the  time  of  the  payment  the  bank  credited  Harrison's  account  with 
the  sum  of  $391.85,  and  passed  the  balance  of  the  sum  so  paid  on 
said  judgment  to  its  profit  and  loss  account.  Harrison  subsequently 
discovered  that  by  reason  of  the  sale  of  the  mortgaged  premises  in 
1896  and  the  payment  of  the  judgment  in  1899  the  bank  had  been 
overpaid  to  the  amount  of  about  $268,  which,  with  the 
interest,  amounted,  at  the  time  of  the  trial,  to  about  $306, 
and  for  which  a  verdict  was  directed  by  the  court  in 
this  action.  The  contention  of  the  appellant  is  that  there 
was  no  evidence  tending  to  prove  that  HoUister,  in  fore- 
closiiig  the  Harrison  mortgage,  was  acting  for  the  bank,  and 
that,  therefore,  the  court  committed  error  in  admitting  evidence 
showing  the  sale  of  the  premises  by  HoUister  under  the  mortgage, 
the  amount  for  which  the  premises  were  sold,  and  the  amount  of  the 
deficiency  remaining  unpaid.  At  the  trial  the  plaintiff  introduced 
in  evidence  the  judgment  roll  in  the  case  of  the  bank  against  the 
plaintiff  and  his  wife,  wherein  the  bank  had  recovered  judgment 
against  them  upon  two  $300  notes,  and  proved  that  the  judgment  so 
recovered  had  been  paid,  less  $105  discount,  to  the  bank.  This  evi- 
dence was  objected  to,  but  there  was  no  merit  in  the  objection. 
The  attorney  for  the  bank  was  then  called  as  a  witness  on  the  part 
of  the  plaintiff,  and  testified  that  he  was  the  attorney  for  F.  H.  Hol- 
lister,  the  assignee  of  a  mortgage  executed  by  Anna  R.  Harrison 
and  Charles  M.  Harrison  to  Agnes  Buchanan,  which  mortgage  was 
foreclosed  by  advertisement ;  that  the  notes  on  which  the  judgment 
was  recovered  by  the  bank  were  a  part  of  the  debt  secured  by  this 
mortgage.  The  witness  further  testified  under  objection  that  the 
affidavit  of  the  officer  who  made  the  sale  was  prepared  in  his  office, 
and  gave  a  correct  account  of  the  expenses  of  the  sale  and  the  amount 
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for  which  the  property  sold.  The  plaintiff  then  offered  in  evi- 
dence the  affidavit  of  the  sheriff,  showing  the  sale  of  the  property, 
the  amount  bid  by  Hollister,  and  the  deficiency  remaining  unpaid, 
amounting  to  the  sum  of  $391.85,  to  which  the  following  objection 
was  made:  "Objected  to  as  incompetent,  irrelevant,  immaterial  to 
the  issues  in  this  case,  being  an  action  in  assumpsit."  The  objec- 
tion was  overruled,  and  the  defendant  excepted. 

It  will  be  observed  that  the  attorney  for  the  bank  states  in 
his  evidence  that  the  notes  on  which  the  bank  recovered  judgment 
against  Harrison  and  wife  were  a  part  of  the  debt  secured  by  the 
mortgage  foreclosed  by  Hollister.  Xo  reason  is  given  why  the 
bank  brought  suit  upon  these  notes  which  seem  to  have  passed  to 
Hollister  by  the  assignment  of  the  mortgage,  and  the  fact  that  the 
bank  brought  the  action  upon  these  two  notes,  and  that  the  amount 
of  the  judgment  recovered  when  paid  was  paid  to  the  bank  is  cer- 
tainly some  evidence  tending  to  prove  that  Hollister,  in  foreclosing 
the  mortgage,  was  acting  for  the  bank.  But,  assuming  that  there 
was  not,  in  fact,  sufficient  proof  that  Hollister  was  acting  for  the 
bank  in  the  foreclosure  proceedings,  to  warrant  the  court  in  admit- 
ting the  same  in  evidence  had  the  proper  objection  been  made  in  such 
manner  as  to  have  required  the  court  to  sustain  the  objection,  yet 
the  court  committed  no  error  in  overruling  the  objection  and  in 
admitting  the  evidence,  for  the  reason  that  the  appellant  failed  to 
specify  the  particular  ground  of  his  objection.  It  will  be  noticed 
that  the  only  objection  to  this  question  is  that  it  is  incompetent,  ir- 
relevant, and  immaterial  to  the  issues  in  this  case,  being  an  action 
in  assumpsit.  The  counsel  making  the  objection  does  not  specify 
the  particular  grounds  upon  which  it  is  claimed  to  be  incompetent, 
irrelevant,  or  immaterial.  Such  a  general  objection  is  unavailing 
to  a  party  in  this  court  seeking  to  reverse  the  judgment  of  the  court 
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below,  unless  the  objection  could  not  have  been  obviated  in  the 
trial  court.  Mr.  Jones,  in  his  work  on  the  Law  of  Evidence,  states 
the  rule  as  follows:  "It  is  also  a  familiar  rule  that  mere  general 
objections,  without  the  statement  of  any  specific  ground  of  objec- 
tion, will  not  be  reviewed  in  the  appellate  court,  or  constitute 
ground  for  a  new  trial."  3  Jones,  Ev.  §  896;  O'Hagan  v.  Cline- 
smith,  24  Iowa,  249;  Abbott  v.  Chaffee,  83  Mich.  256,  47  N.  W. 
216;  Howard  v.  Howard,  52  Kan.  470,  34  Pac.  11 14;  McCloskey  v. 
Davis,  8  Ind.  App.  190,  35  N.  E.  187.  This  court,  following  the 
territorial  supreme  court  in  its  opinion  in  Mining  Co.  v.  Noonan, 
3  Dak.  189,  14  N.  W.  426,  has  added  the  qualification,  "and  the 
objection  cannot  be  obviated  in  the  trial  court."  Agricultural  Works 
V.  Young,  6  S.  D.  557,  62  N.  W.  432.  The  fifth  headnote  in  the 
latter  case  reads  as  follows :  "When  a  general  objection  is  made  at 
the  trial  to  evidence  offered  that  might  have  been  obviated  at  the  time 
had  a  specific  objection  been  made  to  it,  such  a  general  objection  will 
not  be  considered  by  this  court  on  appeal."  Had  the  specific  ob- 
jection been  made  in  the  case  at  bar  that  the  foreclosure  proceedings 
were  had  in  the  name  of  F.  H.  HoUister,  and  that  there  was  no  evi- 
dence proving  or  tending  to  prove  that  he  was  acting  for  or  on  be- 
half of  the  bank,  the  objection  could  have  been  obviated 
as  it  was  in  fact  obviated,  by  the  evidence  subsequently 
introduced  on  the  trial.  As  the  same  objections  and 
rulings  were  made  as  to  the  admission  of  the  other  ex- 
hibits in  the  foreclosure  proceedings,  it  will  not  be  necessary  to 
discuss  them  further  in  this  opinic»i. 

The  appellant  further  contends  that  there  was  no  evidence  on 
the  part  of  the  plaintiff  which  will  support  the  judgment.  But 
we  cannot  agree  with  counsel  in  this  contention.  We  think  there 
was  ample  evidence  to  show  that  Hollister  was  acting  on  the  behalf 
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of  the  bank  in  the  foreclosure  proceedings,  and  that  the  bank,  by 

reason  of  these  proceedings  and  the  amount  received  from  the  plain- 
tiff on  the  judgment  of  the  bank  obtained  against  him  and  his  wife, 
had  received  from  the  plaintiff  $268  to  which  it  was  not  entitled. 
It  therefore  held  that  amoimt  for  the  use  and  benefit  of  the  plaintiff. 
The  bank,  on  its  part,  sought  to  prove  that  a  $350  mortgage,  as- 
sumed by  Mrs.  Harrison  as  a  part  of  the  purchase  price  of  the 
property  upon  which  the  mortgage  foreclosed  by  HoUister  was 
given,  was  held  by  the  bank,  and  should  be  offset  against  the  amount 
claimed  by  the  plaintiff.  This  evidence  was  objected  to  and  ex- 
cluded. It  was  objected  to  on  two  groimds :  ( i )  For  the  reason 
that  Anna  R.  Harrison  was  not  a  party  to  this  action;  (2)  that  it 
was  not  pleaded  as  a  defense  to  the  action  by  way  of  counterclaim 
or  otherwise.  These  objections,  we  think,  were  properly  sustained 
by  the  court. 

The  bank  further  offered  to  show  that  prior  to  the  bringing  of 
this  action,  and  shortly  after  the  execution  of  the  Harrison  deed, 
the  $350  mortgage  was  assigned  to  W.  C.  Hollister  for  the  benefit 
of  the  bank  of  which  he  was  president.  To  this  the  plaintiff's 
counsel  made  no  objection,  provided,  leave  should  be  granted  him  to 
show  that  it  was  satisfied  of  record  before  the  payment  of  the 
judgment.  The  objection  seems  to  have  been  sustained  properly, 
on  the  theory  that  Mrs.  Harrison  was  not  a  party  to  the  action,  and 
for  the  reason  that  the  same  had  not  been  pleaded  as  a  defense  or 
counterclaim.     If  so,  the  court  was  clearly  right  in  this  ruling. 

We  are  also  of  the  opinion  that  the  court  committed  no  error  in 
directing  a  verdict  in  favor  of  the  plaintiff,  as  the  evidence  was  un- 
disputed, and  the  right  of  the  plaintiff  to  recover  in  the  action  was 
clearly  shown. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Bedtkey  v.  Bedtkey. 

1.  Where  the  slanderous  words  spoken  by  defendant  charged  plaintiff 
with  the  commission  of  a  crime,  injury  is  presumed,  and  failure  to 
prove  damages  is  not  a  ground  for  the  direction  of  a  verdict  for  de- 
fendant. 

2.  Where  in  an  action  for  slander,  charging  plaintiff  with  the  commission 
of  an  indictable  offense,  evidence  of  Injury  to  feelings  is  admitted 
without  objection,  damages  are  recoverable  therefor. 

3.  Under  Comp.  Laws,  §  4934,  providing  that  no  variance  between  the  al- 
legations and  the  proof  shall  be  deemed  material  unless  the  adverse 
party  is  thereby  prejudicially  misled,  which  fact  must  be  proved,  a 
defendant  in  an  action  for  slander  is  not  entitled  to  a  reversal  on  the 
ground  of  a  variance  between  the  complaint  and  the  proof,  without 
showing  that  he  was  thereby  misled  to  his  prejudice. 

4.  In  an  action  for  slander,  an  objection  to  a  question  asked  plaintiff  on 
cross-examination  in  reference  to  a  pending  action  for  divorce  be- 
tween herself  and  her  husband  is  properly  sustained,  she  not  having 
been  questioned  thereon,  and  it  not  being  material  to  the  issues 
presented. 

5.  Under  Comp.  Laws,  §  5217,  providing  that  on  appeals  from  orders  the 
clerk  shall  transmit  the  order  appealed  from  and  tke  original  papers 
used  on  the  hearing,  the  affidavits  on  the  hearing  of  a  motion  for  a 
new  trial  will  be  considered  on  appeal,  though  th€y  are  not  a  part  of  a 
bill  of  exceptions. 

6.  An  affidavit  of  a  juror  showing  that  a  verdict  w^as  arrived  at  by  re- 
sort to  chance,  which  affidavit  the  juror  subsequently  repudiated — 
the  record  showing  that  he  was  wrong  in  the  first  instance — does  not 
overcome  the  presumption  that  an  honest  jury  reached  a  conclusion 
based  upon  the  evidence. 

7.  Where  defendant  in  an  action  for  slander  did  not  at  the  trial  claim 
to  have  been  misled  by  the  failure  of  the  complaint  to  disclose  the 
place  where  the  alleged  slander  was  uttered,  the  court,  on  a  motion 
for  a  new  trial,  was  justified  in  holding  that  such  claim  then  raised 

was  without  merit. 
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8.  Applications  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence are  addressed  to  the  discretion  of  the  court,  which  will  not  be 
reviewed  on  appeal  in  the  absence  of  an  abuse  of  such  discretion. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  McCook  county.  Hon.  Joseph  W. 
Tones,  Judge. 

Action  by  Helen  Piedtkey  against  Edward  Bedtkey.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Frank  J  an  iragcnen  and  M.  A,  Bntterficld,  for  appellant. 

If  the  slanderous  words  are  alleged  to  have  been  spoken 
of  the  plaintiff,  the  action  must  fail,  if  spoken  to  the  plaintiff.  Cy- 
clopedia of  PI.  &  Pr.  Vol.  13,  p.  65,  Sanford  v.  Gaddis,  15  111.  229: 
Becker  v.  Schiller,  49  III.  Ap.  606;  WilHams  v.  Harrison,  3  Mo.  411. 

If  the  words  are  charged  to  be  spoften  in  the  third  person  as 
**he",  etc.,  and  the  proof  be  of  words  in  the  second  person,  as  *'you'\ 
etc.,  the  proof  will  not  support  the  declaration,  there  being  a  dif- 
Icrence  between  words  spoken  in  a  passion  to  a  man's  face,  and  de- 
liberately, behind  his  back.  Miller  v.  jMiller,  8  Johns.  (X.  Y. ) 
74:  McConnell  v.  McCoy.  7  S.  &  R.  Pa.  223;  Vol.  13,  Cyclopedia 
of  Law,  p.  474,  note  4. 

When  a  witness  is  cr9ss-examined  he  may  be  asked  any  ques- 
tion which  tends  ( i )  To  test  his  accuracy,  veracity,  or  credibility ;  or 
(2)  to  shake  his  credit,  by  injuring  his  character,  i  Greenleaf  on 
Evidence,  Sees.  451  to  460,  inclusive  ;  i  Wharton  on  Evidence,  Sees. 
529  to  548,  inclusive. 

E,  H,  IVilson,  for  respondent. 

Cross-examination  is  under  the  control  and  within  the  direc- 
tion of  the  trial  court.  It  must  usually  relate  to  a  material  issue 
and  be  confined  to  matters  brought  out  by  examination  in  chief 
Xoyes  V.  Belding,  5  S.  D.  603. 
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A  party  has  no  right  to  cross-examine  a  witness  except  as  to 
facts  and  circumstances  connected  with  the  matter  stated  in  his  di- 
rect examination.  Greenleaf  on  Evidence,  14  Ed.  sec.  445 ;  First 
Rice  on  Evidence,  586;  Underhill  on  Evidence,  481. 

Where  there  is  substantial  evidence  to  support  the  verdict  it 
will  not  be  disturbed.  Huron  Printing  &  Binding  Co.  v.  Kettle- 
son,  4  Dak.  520. 

The  verdict  rendered  under  competent  evidence  will  not  be 
disturbed.  Vermillion  v.  City  of  Vermillion,  6  S.  D.  466,  61  N. 
W.  802. 

Verdict  will  not  be  disturbed  when  the  evidence  is  conflicting 
and  there  is  legal  evidence  to  support  it.  Erickson  v.  Sophy,  10 
S.  D.  71,  71  N.  W.  559. 

Where  there  is  legal  evidence  which  fairly  warrants  the  ver- 
dict of  a  jury,  such  verdict  will  not  be  set  aside.  Franz  Brewing 
Co.  V.  Mielenz,  5  Dak.  136;  Caulfield  v.  Bougie,  2  Dak.  464;  Fin- 
ney V.  Railroad,  3  Dak.  270. 

An  application  for  a  new  trial  on  account  of  insufficiency  of 
the  evidence  is  addressed  to  the  sound  discretion  of  the  trial  judge 
and  his  discretion  will  only  be  reviewed  in  case  of  manifest  abuse 
of  discretion.  Grant  v.  Grant,  6  S.  D.  147 ;  Alt  v.  C.  &  N.  W.  R'y., 
5  S.  D.  20;  Pianoforte  Co.  v.  Miller,  38  la.;  Hodges  v.  Bierlien, 
4  S.  D.  258. 

No  variance  between  the  allegations  in  a  pleading  and  the 
proof  shall  be  deemed  material  unless  it  had  actually  so  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  shall  be  alleged  that  a  party  has  been 
misled  the  facts  shall  be  proved  to  the  satisfaction  of  the  court 
and  in  what  respect  he  has  been  misled  and  thereupon  the  court  may 
order  the  pleading  to  be  amended  upon  such  terms  as  shall  be  just. 
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This  section  has  been  before  this  court  for  construction  upon  dif- 
ferent occasions.  The  first  Time  in  North  Star  Boot  and  Shoe  Co. 
V.  Stebbans,  3  S.  D.  540;  and  on  page  545,  in  construing  the  stat- 
ute, the  court  says:  "By  further  reference  to  the  abstract  it  will 
be  seen  that  the  respondent  made  no  objection  to  the  variance  in  the 
complaint.  Not  having  done  so  at  the  proper  time,  it  must  be 
considered  as  waived."  This  statute  was  also  recently  construed  in 
Cornwall  v.  McKinney,  12  S.  D.,  page  121.  The  court  says:  "It 
must  be  alleged  at  the  trial  that  a  defendant  is  misled  to  his  prej- 
udice by  a  variance.  It  cannot  be  raised  for  the  first  time  in  this 
court."  See  also  Johnson  v.  Bumside,  3  S.  D.  320;  Anderson  v. 
Alseth,  6  S.  D.  566;  Sherwood  v.  City  of  Sioux  Falls,  10  S.  D.  405. 

Thompson  on  Trials,  section  2067,  regarding  excessive  damages, 
says :  "It  is  therefore  the  settled  rule,  enforced  by  many  decisions, 
though  couched  in  various  terms  of  expression,  that  in  cases  of  this 
character  a  new  trial  will  not  be  granted  unless  the  damages  are 
such  as  to  strike  everyone  with  the  enormity  and  injustice  of  them 
and  as  such  induces  the  court  to  believe  that  the  jury  must  have 
acted  from  prejudice,  partiality  or  corruption."  In  the  note  he  re- 
fers to  a  very  large  number  of  cases  sustaining  his  text.  Hoaff  v. 
Frank,  111.  54,  N.  E.  916;  Pratt  v.  Pioneer  Press  Co.,  20  N.  W.  87. 

A  new  trial  will  not  be  granted  on  ground  of  newly  discovered 
evidence  when  no  reason  is  shown  for  a  failure  to  secure  the  evi- 
dence at  the  trial.     Ochsenreiter  v.  Elevator  Co.,  11  S.  D.  91. 

FuLi*ER,  J.  In  this  suit  for  slander,  defamatory  matter  action- 
able per  se  is  charged  in  the  complaint  as  having  been  spoken  by 
appellant  of  and  concerning  respcaident,  while  the  evidence  ad- 
mitted without  objection  shows  that  he  spoke  the  words  to  her  in 
the  presence  and  hearing  of  third  persons  familiar  with  the  lan- 
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giiage  employed.  In  the  coarsest  terms  known  to  the  densely  illit- 
erate, he  accused  her  of  l^eing  a  common  thief,  an  adulteress,  and  a 
prostitute  of  the  most  detestable  character.  If  true,  the  imputa- 
tions are  such  that  respondent  is  guilty  of  several  distinct  crimes 
punishable  by  imprisonment  in  the  penitentiary.  It  being  well  set- 
tled that  proof  of  special  damage  is  unnecessary  where  the  complain- 
ant is  charged  with  an  offense  for  which  he  may  be  indicted  and 
punished,  the  court  very  properly  overruled  appellant's  motion  to 
direct  a  verdict  in  his  favor  on  the  ground  that  respondent  had 
failed  to  show  injury  by  reason  of  the  defamatory  matter.  While 
It  is  enough  to  obviate  the  necessity  of  proving  special  damages  if 
the  offense  be  a  crime  or  misdemeanor  involving  moral  turpitude, 
it  was  shown  by  the  undisputed  evidence  in  this  case  that  respond- 
ent suffered  injury  in  consequence  of  the  words  falsely  spoken. 
Moreover,  this  evidence  of  injury  to  feelings  having  been  admitted 
without  objection,  damages  therefore  are  recoverable.  Jackson  v. 
Bell,  5  S.  D.  257,  58  N.  W.  671. 

It  is  also  urged,  for  the  first  time  in  this  court,  that  a  verdict 
should  have  been  directed  for  appellant  on  account  of  the  variance 
between  the  pleading  and  the  proof;  but  the  general  rule  consistent 
with  such  contention  and  the  decisions  cited  in  its  support  are  not 
controlling  in  this  state,  or  even  influential,  unless  the  adverse  party 
has  been  actually  misled  to  his  prejudice,  and  the  record  contains 
no  intimation  that  such  is  this  case.  Our  statute  abrogating  the 
general  rule  that  plaintiff  must  fail  unless  the  allegations  of  his 
complaint  and  the  proof  correspond  is  as  follows :  *'No  variance  be- 
tween the  allegation  in  a  pleading  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  so  misled  the  adverse  party  to 
his  prejudice,  in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  shall  be  alleged  that  a  party  has  been  misled,  the  fact 
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shall  be  proved  to  the  satisfaction  of  the  court,  and  in  what  re- 
spect he  has  been  misled ;  and  thereupon  the  court  may  order  the 
pleading  to  be  amended,  upon  such  terms  as  shall  be  just."  Comp. 
Laws,  §  4934.  In  states  having  a  similar  statute  it  is  held,  in  ac- 
tions for  slander,  that  a  variance,  in  order  to  be  material,  must  sub- 
stantially mislead  or  prejudice  the  adverse  party,  which  fact  must 
be  shown  to  the  satisfaction  of  the  court.     Townsh.  .Sland.  &  L. 

§  363- 

Appellant  is  the  father-in-law  of  respondent,  and  on  cross- 
examination  she  was  asked  if  there  was  not  at  the  time  of  the  trial 
an  action  for  divorce  pending  between  herself  and  her  husband; 
and  the  sustaining  of  an  objection  to  this  question  on  the  ground  that 
the  same  was  not  proper  cross-examination  is  not  reversible  error. 
As  the  subject  w^as  in  no  mafmer  touched  upon  in  the  direct  ex- 
amination," and  the  question  relates  to  nothing  tending  in  the  slight- 
est degree  to  discredit  plaintiff  or  disprove  her  cause  of  action, 
it  was  not  only  subject  to  the  objection  urged,  but  wholly  immate- 
rial to  the  issues  presented  by  the  pleadings.  Surely  it  was  within 
the  sound  discretion  of  the  trial  court  to  hold  that  the  question  was 
not  within  the  authorized  latitude  of  cross-examination.  Holdridge 
v.  Lee,  3  S.  D.  134,  52  N.  W.  265;  Wendt  v.  Railway  Co.,  4  S.  D. 
476,  57  N.  \V.  226;  Noyes  v.  Belding,  5  S.  D.  603,  59  X.  \V. 
1069;  Bank  v.  Smith,  8  S.  D.  loi,  65  N.  W.  439. 

Counsel  for  respondent  contends  that  certain  affidavits  used 
at  the  hearing  of  the  motion  for  a  new  trial  should  not  be  considered 
in  reviewing  the  order  denying  such  motion,  for  the  reason  that 
these  affidavits  were  neither  certified  nor  attested  as  a  part  of  the  bill 
of  exceptions,  but  section  5217  of  the  Compiled  Laws  renders  this 
wholly  unnecessary.  In  Bailey  v.  Scott,  i  S.  D.  337,  47  N.  \V. 
286,  it  was  held  that,  "on  an  appeal  from  an  order  made  upon  affi- 
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davits  or  other  written  evidence,  no  bill  of  exceptions  is  necessary." 
One  of  the  grounds  urged  in  support  of  a  motion  for  a  new 
trial  is  that  the  verdict  was  excessive,  and  arrived  at  by  resort  to 
the  determination  of  chance;  but  the  juror  whose  affidavit  was  re- 
lied upon  entirely  to  support  the  proposition,  by  two  subsequent 
affidavits,  wholly  repudiates  his  former  statements,  and  the  record 
clearly  shows  that  he  was  wrong  in  the  first  instance.  So,  in  the 
absence  of  anything  to  the  contrary,  the  presumption  must  pre- 
vail that  an  honest  jury,  by  the  exercise  of  unprejudiced  judgment, 
reached  a  conclusion  based  upon  evidence,  which  we  find  amply 
sufficient  to  justify  its  verdict  for  $i,ooo.  As  a  matter  of  fact,  the 
evidence,  in  support  of  the  verdict  and  against  the  contention  of 
counsel  for  appellant,  is  overwhelming. 

Another  point  deemed  worthy  of  brief  notice  is  to  the  effect  that 
appellant  was  misled  by  the  failure  of  the  complaint  to  disclose  the 
exact  place  where  the  slanderous  words  were  uttered,  but  this  was 
never  mentioned  at  the  trial,  and,  upon  the  record  presented,  the 
court  below  was  fully  justified  in  concluding  that  the  claim  was 
without  merit.  As  a  general  rule,  the  time  of  speaking  slanderous 
words,  and  the  place  where  such  words  are  spoken,  is  immaterial; 
and,  were  we  required  to  go  to  that  extent,  abundant  authority  could 
be  found  to  sustain  the  proposition  that,  when  time  and  place  are  al- 
leged, proof  that  the  slanderous  words  were  spoken  at  a  different 
time  and  place  does  not  constitute  a  material  variance.  13  Enc 
PI.  &  Prac,  p.  60,  and  numerous  cases  contained  in  accompanying 
notes. 

It  is  clearly  shown  that  the  evidence  which  appellant  claims  to 
be  newly  discovered  might,  by  the  exercise  of  reasonable  diligence, 
have  been  produced  at  the  trial,  and  the  character  of  the  same  is  such 
as  to  fully  justify  the  court  in  declining  to  grant  a  new  trial  upon  the 
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ground  of  newly  discovered  evidence.  Where  a  diligent  party,  when 
tailed  upon  to  meet  the  issues,  finds  himself  unable  to  do  so,  he 
may,  upon  good  cause  shown,  obtain  a  continuance,  but  in  this  in- 
stance none  was  applied  for.  Applications  for  a  new  trial  on  the 
groimd  of  surprise  or  newly  discovered  evidence  are  addressed  to 
the  sound  discretion  of  the  trial  court,  whose  rulings  should  not  be 
disturbed  in  the  absence  of  an  abuse  of  such  discretion.  Gaines  v. 
White,  2  S.  D.  410,  50  N.  W.  901. 

Manifestly  there  is  no  reversible  error  in  the  record,  and  the 
judgment  appealed  from  is  affirmed. 


Wilson  v.  Board  of  Education  of  City  of  Huron. 
(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Beadle  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

This  case  was  first  decided  by  this  pourt  in  an  opinion  reported 
m  12  S.,D.  535,  81  N.  W.  952  in  which  opinion  the  judgment  of  the 
trial  court  in  favor  of  the  defendant  was  reversed.  This  opinion 
is  upon  a  rehearing  subsequently  granted.  The  former  decision  is 
adhered  to. 

W.  A,  Lynch,  for  appellant. 

H-.  S.  Monser,  Henry  C.  Hinckley  and  John  L.  Pyle,  for  re- 
spondent. 

Corson,  J  This  case  was  decided  at  a  former  term  of  this 
court,  and  is  reported  in  12  S.  D.  535,  81  N.  W.  952.  In  view  of  the 
importance  of  the  questions  involved,  the  court  granted  a  rehearing. 
A  reargument,  however,  has  failed  to  change  the  views  of  any  mem- 
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ber  of  the  court,  and  its  former  opiniqn   will  therefore  stand  as 
the  opinion  of  the  court. 

The  judgment  of  the  circuit  court  is  reversed,  and  that  court 
is  directed  to  vacate  and  set  aside  its  order  overruling  the  demur- 
rer to  the  answer  of  the  defendant,  and  to  enter  an  order  sustaining 
the  same. 


Haney,  p.  J.,  dissenting. 


COUGIIRAN    V.    HOLLISTER    Ct    al. 

1.  Though  an  undertaking  on  appeal  is  not  sufficient  as  a  statutory  stay 
bond  because  of  the  omission  of  certain  words,  yet  the  sureties,  hav- 
ing been  required  to  justify  in  the  sum  of  |2,000,  and  by  its  words 
having  undertalcen  ,not  only  to  pay  costs  and  damages  to  the  amount 
of  $250,  but  the  amount  of  the  judgment,  if  it  be  affirmed,  are  charged 
with  notice  that  they  are  executing  something  more  than  a  cost 
bond,  and  are  bound  thereby  as  a  common  law  undertaking,  on  evi- 
dence that  it  was  treated  by  counsel  as  sufficient,  and  that  execution 
was  actually  stayed  thereby. 

2.  Testimony  of  surety  on  an  appeal  bond,  sufficient,  by  its  terms,  as  a 
common  law  undertaking  for  payment  of  the  judgment  if  it  be  af- 
firmed, that  at  the  time  he  signed  it  he  was  informed  it  was  simply  a 
cost  bond,  is  inadmissible,  it  not  being  shown  who  so  informed  him. 
or  that  he  relied  on  the  statement. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court  Minnehaha  county.  Hon.  Joseph 
\V.  Jones,  Judge. 

Action  by  E.  W.  Coughran  against  W.  C.  Hollister  and  an- 
other.    Judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 

Joe  Kirby  and  Bailey  &  I'oorhees,  for  appellants, 

Aikens  &  Judge,  for  respondent. 
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Flller,  J.  In  Coughran  v.  Sundback,  13  S.  D.  115,  82  X. 
\V.  507,  79  Am.  St.  Rep.  886,  the  controlling  facts  are  fully  stated, 
and  need  not  be  repeated  here.  As  the  undertaking  made  the  basis 
of  both  that  action  and  this  was  held  insufficient  as  a  statutory  bond, 
though  enforceable,  as  a  common-law  obligation,  the  legal  effect 
of  the  instrument  is  not  involved  on  this  appeal  by  the  sureties 
from  a  judgment  in  favor  of  the  plaintiff  and  an  order  overruling  a 
motion  for  a  new  trial.  Over  the  objection  of  counsel  for  appel- 
lants,  respondent  was  permitted  to  introduce  the  testimony  of  his 
attorney  in  the  original  action  to  the  effect  that  such  attorney  pro- 
posed to  issue  execution  before  the  undertaking  under  considera- 
tion was  given,  and  would  have  done  so  immediately  had  not  coun- 
sel for  the  judgment  debtor  and  the  attorney  for  appellants  in  this 
action  prevailed  upon  him  to  forbear  by  repeated  assurances  that 
he  would  promptly  take  an  appeal,  and  furnish  a  good  and  suffi- 
cient stay  bond,  and  that,  relying  upon  such  agreement  and  the  un- 
dertaking in  suit,  no  execution  was  issued  pending  the  appeal  to 
this  court.  While  the  foregoing  testimony  is  squarely  contro- 
verted by  counsel  for  appellants,  and  the  subject  to  which  it  re- 
lates was  never  brought  to  the  kno^^vledge  of  these  appealing  sure- 
tics,  and  therefore  not  binding  ujion  them,  it  was  admissible  for  the 
purpose  of  showing  how  the  matter  was  regarded  by  counsel, 
and  that  execution  was  actually  stayed  by  an  undertaking  treated 
as  wholly  sufficient.  As  stated  in  our  former  opinion:  *'Xo  steps 
were  taken  to  enforce  the  judgment  prior  to  the  giving  of  the  under- 
taking in  which  the  sureties  justified  in  the  sum  of  $2,000,  for  the 
evident  purpose  of  securing  payment  upon  default  of  the  amount 
found  to  be  the  value  of  the  property,  together  with  costs  and  dis- 
burseme^jts.  That  such  was  the  import  of  the  undertaking,  and 
that  a  stay  had  been  effected,  was  the  view  that  governed  all  subse- 
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quent  conduct,  and  no  execution  issued  pending  the  appeal.  By 
the  employment  of  familiar  rules  for  the  construction  of  contracts, 
and  their  application  to  these  circumstances  appearing  of  record, 
the  intention  of  the  parties  to  provide  an  undertaking  that  would 
operate  as  valid  security,  as  a  stay  of  all  proceedings,  is  clearly 
gatherable  from  the  writing;  and  parties  having  enjoyed  the  bene- 
fit of  the  stay  contemplated  ought  to  be  held  amenable,  provided  the 
instrument  is  good  as  a  common-law  obligation,  although  the  amount 
was  not*  fixed  by  the  court,  nor  the  conditions,  in  accordance  with 
the  requirements  of  the  statute.  When  execution  has  been  actu- 
ally stayed  by  an  undertaking  treated  as  entirely  regular,  though 
insufficient  to  accomplish  such  purpose,  and  the  departure  from  the 
statute  does  not  tend  to  defeat  its  object,  the  fact  that  nothing  is 
done  to  enforce  the  judgment  has-  generally  been  regarded  a  suf- 
ficient consideration  for  a  common-law  obligation  from  which  sure- 
ties cannot  escape  liability;  and  such  is  our  conclusion."  We  think 
the  character  of  the  undertaking  is  such  as  to  admit  parol  evi- 
dence of  the  surrounding  circumstances  for  the  purpose  of  show- 
ing what  was  really  accomplished,  and  the  objection  to  the  intro- 
duction of  such  evidence  was  very  properly  overruled.  Certainly  the 
phraseology  of  the  undertaking,  and  the  amount  in  which  appel- 
lants were  required  to  justify,  are  sufficient  to  charge  them  with  the 
fact  that  they  were  executing  something  more  than  a  mere  cost 
bond ;  and,  having  thus  induced  respondent  to  stay  execution  pend- 
ing an  appeal  to  this  court,  they  cannot  now  escape  liability. 

At  the  opening  of  the  trial  the  absence  of  W.  C.  Hollister, 
one  of  the  appellants,  was  suggested,  with'  the  announcement  that  a 
continuance  would  be  applied  for  on  the  part  of  the  defendants 
unless  plaintiff  would  admit  that,  if  present,  he  would  testify  that 
at  the  time  of  signing  he  was  informed  that  it  was  simply  a  cost 
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bond*  It  was  admitted  in  response  to  the  foregoing  statement  that, 
if  the  absent  party  was  present,  he  would  so  testify,  and  thereupon 
such  admission  was  offered  in  evidence,  but  was  rejected  by  the 
court,  pursuant  to  the  objection  of  coimsel  for  respondent,  and 
this  ruling  is  assigned  as  error.  In  the  absence  of  anything  to  in- 
dicate who  informed  appellant  that  he  was  executing  merely  a  cost 
bond,  or  intimation  that  he  relied  upon,  or  was  in  any  manner  in- 
fluenced by,  such  statement,  the  evidence  was  immaterial  as  a  mat- 
ter of  law,  and  inadmissible,  in  view  of  the  following  terms  of  the 
undertaking:  "Now,  therefore,  we  do  hereby  undertake  that  the 
said  appellant  will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  said  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
two  hundred  and  fifty  dollars ;  and  do  also  undertake  that  if  the  said 
judgment  so  appealed  from,  or  any  part  thereof,  be  affirmed,  or 
said  appeal  be  dismissed,  the  said  appellant  will  pay  the  amount  di- 
rected to  be  paid  by  the  said  judgment,  or  the  part  of  such  amount 
as  to  which  the  said  judgment  shall  be  affirmed  if  it  be  affirmed  only 
in  part;  and  all  damages  and  costs  shall  be  awarded  against  said 
appellant  on  said  appeal."  Had  the  witness  been  present  in  court, 
and  the  subject  of  the  admission  been  considered  as  preliminary 
to  proof  that  the  statement  was  made  by  some  interested  person; 
that  he  believed  and  relied  upon  the  same,  and  would  not  have  signed 
the  instrument  had  he  known  its  true  import — a  question  relating 
thereto  might  have  been,  under  sufficient  pleadings,  entirely  proper, 
as  going  to  the  question  of  fraud  and  deception.  But,  standing 
alone,  the  admission  has  no  probative  force,  and  its  rejection  was  not 
prejudicial.  Finding,  from  a  careful  examination  of  the  instruc- 
tions of  the  court,  everything  consistent  with  the  law  of  the  case, 
so  far  as  the  same  has  been  announced  in  Coughran  v.  Sundback, 

supra,  and  the  entire  charge  as  favorable  to  appellants  as  the  law 
Vol.  15  S.  D.— 21 
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and  facts  justify,  it  is  unnecessary  to  take  up  and  pass  upon  the 
respective  assignments  of  error  relating  thereto.  Every  objection 
urged  by  their  counsel  has  received  painstaking  consideration,  and 
we  find  no  error  in  the  record  calling  for  a  reversal.  The  judgment 
of  the  court  below  is  therefore  affirmed. 


Wilson  v.  Commercial  Union  Ins.  Co. 

1.  An  answer  In  an  action  on  a  fire  policy  which  admits  defendant's 
incorporation  and  the  issuance  of  the  policy,  but  denies  any  knowl- 
edge or  information  suiBcient  to  enable  it  to  form  a  be/lief  whether 
plaintiff  ever  owned  the  insured  property,  and  which  denies  all  al- 
legations in  the  complaint  not  specifically  admitted,  and  alleges  plain- 
tiffs failure  to  submit  proofs  of  loss  and  a  certificate  showing  an  exam- 
ination of  plaintiff  under  oath  as  to  the  loss,  as  required  by  the  policy, 
is  sufllcient  to  put  in  issue  the  question  of  the  ownership  of  the  prop- 
erty, its  loss,  and  whether  plaintiff  furnished  proofs  of  loss  and  a  cer- 
tificate of  examination. 

2.  An  answer  that  defendant  has  no  knowledge  or  information  as  to  a 
certain  fact  alleged  in  the  complaint,  sufficient  "to  enable  it*'  to  form 
a  oelief,  is  good,  as  a  denial  of  knowledge  or  information,  though  it 
does  not  follow  the  language  of  Comp.  Laws  $  4914,  subd.  1,  which 
provides  that  the  answer  shall  contain  a  denial  of  the  facts  alleged 
in  the  complaint,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief. 

3.  The  proof  by  uncontradicted  evidence  on  behalf  of  the  plaintiff  of  an 
issue  of  fact  raised  by  the  pleadings  does  not  authorize  the  court  to 
take  the  issue  from  the  jury. 

4.  Where  the  pleadings  in  an  action  on  a  fire  policy  raise  the  i^sue  wheth- 
er proper  proofs  of  loss  were  made,  the  fact  that  proof  thereof  may 
have  been  waived  by  a  plea  that  the  value  of  the  property  destroyed 
has  never  been  ascertained  in  the  manner  provided  for  in  the  policy 
does  not  authorize  the  court  to  take  the  issue  from  the  jury. 
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5.  The  right  of  a  defendant  to  have  all  the  issues  of  fact  suhmitted  to  the 

jury  is  not  waived  by,  his  motion  to  direct  a  verdict,  unless  the  plain- 
tifT  also  asks  a  directed  verdict 

6.  The  failure  to  request  instructions  docs  not  relieve  the  court  from 
the  dlity  of  instructing  on  all  the  issues  ,ahd  an  exception  to  an  in- 
struction limiting  the  Jury  to  certain  issues  is  sufficient  to  authorize 
a  review  of  t^e  action  of  the  court  In  failing  to  submit  other  issues. 

Fui^LER,  J.,  dissenting. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court  McPherson  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  on  a  fire  policy  by  John  F.  Wilson  against  the  Commer- 
cial Union  Insurance  Company.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.     Reversed. 

John  Wood  (F.  V.  Brown  and  Herreid  &  Williamson^  of  coun- 
sel), for  appellant. 

Albert  Gunderson,  C.  H,  Barron,  and  L.  T.  Boucher,  for  re- 
spondent. 

Corson,  J.  This  is  an  action  on  a  policy  of  insurance.  The 
case  was  tried  to  a  jury,  and  a  judgment  rendered  in  favor  of  the 
plaintiff,  and  the  defendant  appeals.  The  plaintiff  states  in  his  com- 
plaint, in  substance;  (i)  That  the  defendant  was  a  corpora- 
tion ;  (2)  that  the  plaintiff  was  the  owner  of  a  stock  of  merchandise 
of  the  value  of  $2,133;  (3.)  that  the  defendant  insured  the  same 
against  loss  by  fire  to  the  amount  of  $800;  (4)  that  the  property 
was  destroyed  by  fire  July  5,  1898,  and  that  the  value  at  the  time 
of  such  fire  was  $2,133 ;  (S)  that  the  plaintff's  loss  thereby  was  the 
amount  above  specified;  (6)  that  more  than  sixty  days  before  the 
commencement  of  this  action,  and  within  sixty  days  of  said  fire, 
the  plaintiff  furnished  the  defendant  with  proofs  of  loss  and  his 
interest  in  the  property,  and  otherwise  performed  all  the  conditions 
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of  said  policy  on  his  part- — ^and  demanded  judgment  for  $800  and 
costs.  A  copy  of  the  policy  is  annexed  to  the  complaint,  and  made 
a  part  thereof.  The  defendant,  in  the  first  and  third  paragraphs 
of  its  answer,  admits  its  incorporation,  and  that  it  issued  the  policy, 
a  copy  of  which  is  annexed  to  the  complaint.  The  defendant,  in 
the  second'  paragraph  of  its  answer,  "avers  that  on  or  about  June 
6,  1898,  the  plaintiff  claimed  to  be  the  owner  of  the  property  de- 
scribed in  paragcaph  2  of  said  complaint,  but  defendant  denies  that 
it  has  any  knowledge  or  information  sufficient  to  enable  it  to 
form  a  belief  as  to  whether  the  plaintiff  did  on  said  date,  or  at  any 
other  time,  own  the  said  property,  or  any  of  'it,  and  denies 
that  it  has  any  knowledge  or  information  sufficient  to  enable  it  to 
form  a  belief  as  to  whether  said  property,  or  any  of  it,  was  at 
the  time  alleged  in  the  complaint,  or  at  any  other  time,  destroyed  by 
fire,  or  as  to  whether  at  the  time  of  said  fire  plaintiff  was  the  owner 
of  said  property,  or  any  of  it."  The  defendant,  in  its  fourth  para- 
graph, denies  each  and  every  allegation  contained  in  said  complaint 
not  thereinbefore  specifically  admitted.  The  defendant  also  alleges  as 
an  affirmative  defense :  ( i )  That  the  plaintiff  did  not,  within  the  time 
limited  in  said  policy  of  insurance,  namely,  within  sixty  days  after 
the  loss  and  the  occurrence  of  the  fire  as  alleged  in  the  complaint, 
furnish  proofs  of  loss  as  required  by  the  terms  of  the  policy.  (2) 
Defendant  further  alleges  that  the  plaintiff  failed,  neglected,  and 
refused  to  furnish  to  the  defendant,  upon  proper  request,  a  certifi- 
cate of  a  magistrate  or  notary  public  stating  that  he  had  examined 
the  circumstances  connected  with  the  said  fire  and  believed  the 
plaintiff  honesitly  sustained  loss  to  the  amount  certified  therein, 
as  stipulated  by  the  terms  of  said  policy.  (3)  The  defendant  fur- 
ther alleges  that  the  plaintiff  and  defendant  had  never  agreed  as  to 
the  actual  cash  value  or  any  value  of  the  property  mentioned  and  de- 
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scribed  in  said  policy,  and  that  the  value  of  said  property  and  the 
amount  of  plaintiff's  loss  and  the  damage  have  never  in  any  man- 
ner been  ascertained,  estimated,  or  determined,  pursuant  to  the 
terms  of  said  policy. 

At  the  close  o'f  the  plaintiff's  evidence  the  defendant  moved  the 
court  to  dismiss  the  action  on  the  ground  that  the  plaintiff  had 
failed  to  prove  facts  sufficient  to  constitute  a  cause  of  action,  which 
motion  was  denied.  The  defendant  then  moved  the  court,  upon  the 
same  ground,  to  direct  a  verdict  for  the  defendant,  which  was  also 
denied.  The  defendant  thereupon  introduced  evidence  on  its  part, 
and  the  plaintiff  introduced  evidence  in  rebuttal.  The  motion  on  the 
part  of  the  defendant  to  direct  a  verdict  was  renewed  at  the  close 
of  all  the  evidence,  and  denied.  The  court  thereupon  proceeded  to 
charge  the  jury,  after  stating  the  claims  of  the  respective  parties,  as 
follows:  "The  issues  in  this  case  have  been  settled  by  the  plead- 
ings and  by  the  court,  except  the  one  issue  as  to  the  value  of  this 
property;  and  the  question  to  be  submitted  to  the  jury  is  the  ques- 
tion of  the  cash  value  of  the  property  destroyed,  and  which  was  cov- 
ered by  the  policy  of  insurance  which  has  been  introduced  in  evi- 
dence. What  was  the  actual  cash  value  of  the  property  insured  by 
the  defendant  imder  the  policy  in  evidence,  and  which  was  destroyed 
by  fire  on  July  5,  1898?  When  you  have  agreed  upon  the  amount — 
upon  the  cash  value  of  that  property — you  will  insert  that  amount  in 
this  verdict,  and  your  foreman  will  sign  it."  This  charge  of  the 
court  was  duly  excepted  to  by  the  defendant.  The  court  further  in- 
structed the  jury  upon  the  issue  as  to  the  value  of  the  property,  and 
submitted  to  them  the  following  interrogatory:  "Interrogatory 
No.  I,  for  the  Jury.  What  was  the  actual  cash  value  of  the  property 
insured  by  the  defendant  under  policy  in  evidence,  and  which  was 
destroyed  by  fire  July  5,  1898?"     To  which  the  jury  returned  the 
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following  answer:    "Two  thousand  (2,000)  dollars."    This  part  of 
the  charge  was  also  excepted  to. 

The  appellant  contends :  "The  court  erred  in  withdrawing  the 
issues  in  the  case  from  the  jury,  and  in  submitting  to  the  jury  the 
special  interrogatory  as  to  the  value  of  the  property  insured,  and  in 
rendering  judgment  in  favor  of  the  plaintiff  upon  the  answer  of 
the  jury  to  such  special  interrogatory,  without  a  general  or  spe- 
cial verdict  finding  on  all  the  issues  having  been  rendered."  The 
respcxident  contends  that  as  the  appellant  made  no  request  to  have 
any  issues  submitted  to  the  jur)%  other  than  the  issue  as  to  the 
value  of  the  property,  and  made  no  objection  to  the  court's  submit- 
ting the  one  issue  only,  and  having  made  no  request  to  the  court  to 
instruct  the  jury  upon  any  issue,  and  made  no  objection  to  the  state- 
menjt  in  his  charge  to  the  jury  that  the  court  had  settled  the  issues, 
it  is  now  estopped  from  claiming  that  the  court  committed  error  in 
thus  submitting  the  one  issue  only  to  the  jury  in  the  form  of  the  in- 
terrogatory disclosed  by  the  record ;  that  the  court's  statement  that 
it  had  settled  the  issues  is  conclusive  upon  this  court,  and  the  manner 
in  which  these  issues  were  settled,  or  the  rulings  of  the  court  thereon, 
are  not  now  presented  to  this  court  by  the  record  in  this  case ;  and 
that  this  court  will  presume  that  the  court  below  ruled  correctly 
upon  the  question  as  to  the  issues  presented  by  the  pleadings.  Re- 
spondent also  insists  that  as  the  defendant  made  a  motion  at  the 
conclusion  of  the  plaintiff's  evidence,  and  again  at  the  conclusion  of 
all  :he  evidence,  for  the  direction  of  a  verdict  in  its  favor,  and,  upon 
the  decision  of  the  court  denying  its  motion,  it  made  no  request  to 
have  any  issue  submitted  to  the  jury,  it  is  now  estopped  from  in- 
sisting that  there  were  any  issues  to  be  determined  by  the  jury.  It 
is  further  contended  on  the  part  of  the  respondent  that  the  court 
was  right  in  holding  that  the  only  issue  to  be  submitted  to  the  jury 
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was  the  one  as  to  the  value  of  the  property,  fdr  the  reason  that  the 
answer  did  not  sufficiently  deny  the  allegations  of  the  complaint  to 
raise  any  issue  other  than  that  as  to  the  value  of  the  property. 

We  cannot  agree  with  counsel  for  respondent  in  either  of  the 
positions  taken  in  support  of  the  ruling  of  the  court.  The  answer 
of  the  defendant,  as  we  have  seen,  only  admits  the  incorporation  of 
the  defendant  and  the  issuing  of  the  policy.  It  denies  that  the 
defendant  had  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  whether  or  not  the  plaintiff  was  the  owner  of  the  prop- 
ert>s  also  denies  that  it  had  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  the  property  was  de- 
stroyed by  fire,  or  whether  or  not  at  the  time  of  said  fire  the  plain- 
tiflF  was  the  owner  of  said  property,  or  any  of  it.  It  is  true,  in  the 
denial  in  paragraph  2,  the  words  '*to  enable  it'*  are  inserted,  not  au- 
thorized by  the  statute.  Subdivision  i,  §  4914,  Comp.  Laws,  reads 
as  follows :  "The  answer  of  the  defendant  must  contain :  ( i )  A 
general  or  special  denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief."  While  it  is  undoubt- 
edly the  better  practice  to  use  the  language  of  the  statute,  we  are  of 
the  opinion  that  the  use  of  the  words  **to  enable  it"  does  not  vitiate 
the  denial,  or  render  it  less  effective  as  a  denial.  But  if  the  denial 
in  paragraph  2  of  the  answer  was  insufficient,  the  denial  in  para- 
graph 4,  denying  each  and  every  allegation  contained  in  the  com- 
plaint not  specifically  admitted,  is  certainly  sufficient  to  raise  issues 
upon  every  allegation  of  the  complaint  not  specifically  admitted. 
Again,  in  the  affirmative  allegation  of  the  answer  it  is  alleged  that 
the  proofs  of  loss  required  by  the  policy  were  not  furnished  the  de- 
fendant as  required  by  the  policy,  that  the  certificate  of  the  mag- 
istrate or  notary  was  not  furnished  as  required  by  the  policy,  and 
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that  the  value  of  the  property  destroyed  by  the  fire  was  not  ascer- 
tained as  provided  by  the  terms  of  the  policy.  It  will  thus  be  seen 
that  the  ownership  of  the  property,  the  value  of  the  property,  its 
loss  or  destruction  by  fire,  the  furnishing  of  proofs  of  loss,  the  fur- 
nishing of  the  certificate  required  by  the  policy,  and  the  ascertain- 
ment of  the  loss  in  the  manner  provided  for  in  the  policy,  were 
all  issues  presented  by  the  pleadings.  Upon  what  theory,  therefore, 
the  learned  court  charged  the  jury  that  the  only  issue  before  them 
was  as  to  the  value  of  the  property,  we  are  unable  to  comprehend. 
It  may  have  been  that  the  ownership  of  the  property  insured  and  the 
fact  of  its  loss  by  fire  was  proven  by  the  uncontradicted  evidence  on 
the  part  of  the  plaintiff,  and  that  the  issue  of  the  proofs  of  loss  was 
waived  by  the  defendant  by  pleading  that  the  value  of  the  property 
had  never  been  ascertained  in  the  manner  provided  by  the  policy. 
But  neither  of  these  grounds  would  be  sufficient  to  authorize  the 
court  to  take  the  issues  themselves  from  the  jury.  This  question 
was  so  fully  discussed  in  the  case  of  Bartow  v.  Assurance  Co.,  lo 
S.  D.  132,  72  N.  W.  86,  and  .in  Humpfner  v.  D.  M.  Osborne  & 
Co.,  2  S.  D.  310,  50  N.  W.  88,  that  a  further  discussion  seems 
unnecessary.  In  the  former  case  this  court  held,  after  a  review  of 
the  authorities,  that  a  special  verdict  must  find  upon  all  the  issues- 
raised  by  the  pleadings,  otherwise  the  findings  in  the  special  verdict 
will  not  support  the  judgment ;  and  in  the  latter  case,  that  the  fact 
the  evidence  was  uncontradicted  did  not  change  the  rule  requiring 
the  special  verdict  to  pass  upon  all  the  issues  so  raised. 

The  contention  on  the  part  of  the  respondent  that  the  defend- 
ant waived  his  right  to  have  all  the  issues  passed  upon  by  the  jury 
by  moving  the  court  to  direct  a  verdict  in  its  favor  is  not  tenable. 
The  rule  contended  for  by  the  respondent  is  only  applicable  to  cases 
where  both  parties  move  for  a  direction  of  the  verdict' (Yankton 
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Fire  Ins.  Co.  v.  Fremont,  E.  &  M.  V.  R.  Co.,  7  S.  D.  428,  64  N.  W. 
514;  Grigsby  v.  Telegraph  Co.,  5  S.  D.  561,  59  N.  W.  734); 
and  even  in  such  a  case  the  verdict  must,  in  form,  at  least,*  pass  upon 
all  the  issues,  either  in  the  form  of  a  general  or  special  verdict,  in 
order  that  the  record  may  show  a  special  or  general  verdict  or  finding 
that  will  support  the  judgment. 

Neither  is  the  contention  of  the  respondent  tenable  that  the 
defendant  waived  his  right  by  failing  to  request  the  court  to  sub- 
mit all  the  issues  to  the  jury.  The  defendant  properly  excepted  to 
that  part  of  the  charge  of  the  court  in  which  it  stated  to  the  jury 
that  there  was  but  one  issue  for  them  to  pass  upon  and  to  the  court's 
action  in  submitting  but  one  special  finding  to  the  jury,  and  that 
was  all  that  the  defendant  was  required  to  do.  The  rule  that  the 
party  requiring  the  special  instructions  to  the  jury  upon  any  issue 
in  the  case  must  request  the  court  to  give  such  instruction  has  no 
application  to  a  case  like  the  one  at  bar.  It  is  the  duty  of  the  court, 
without  any  special  request,  to  submit  all  the  issues  raised  by  the 
pleadings  to  the  jury,  or,  in  a  proper  case,  to  direct  the  jury  to  find 
a  verdict  upon  all  the  issues;  and  when  the  court  instructs  the  jury 
that  there  is  but  one  issue,  and  takes  a  special  verdict  upon  that  issue 
only,  the  opposing  party  cannot  be  required  to  do  more  than  to  ex- 
cept to  the  instruction. 

As  the  case  is  presented  by  this  record,  there  are  several  issues 
yet  undetermined  by  the  verdict  of  the  jury,  and  hence,  under  the 
former  decisions  of  this  court  above  referred  to,  the  special  findings 
of  the  jury  will  not  support  the  judgment,  when  considered  in  con- 
nection with  the  pleadings;  and  the  judgment  in  this  case  must 
therefore  necessarily  be  reversed,  and  a  new  trial  ordered.  Other 
questions  are  presented  in  the  briefs  of  counsel,  but,  as  these  may 
not  be  raised  upon  another  trial,  we  do  not  deem  it  necessary  to  dis- 
cuss them  in  this  opinion. 
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The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
granted. 

Fuller,  J.,  dissenting. 


Mattes  v.  Engel  et  al 

1.  An  agent  employed  to  sell  a  mine,  having  found  a  customer  with 
whom  the  owner  made  a  contract  of  sale,  is  entitled  to  his  commis- 
sions, in  the  absence  of  agreement  to  the  contrary,  though  the  contract 
was  not  specifically  enforceable,  and  was  canceled  by  the  parties 
thereto. 

2.  One  is  not  precluded  from  insisting  on  his  commissions  for  selling 
a  mine  because,  being  made  superintendCiit  by  the  purchaser,  he  pro- 
cures a  modification  of  The  contract  of  sale,  extending  time  of  pay> 
ment 

2.  Allowing  plaintiff  in  action  for  commissions  for  selling  a  mine,  the 
contract  for  which  sale  was  cancelled  by  the  parties  thereto,  to  go 
into  details  with  reference  to  betterments  which  defendant  by  cross- 
examination,  showed  had,  after  the  sale,  been  put  on  the  property,  is 
harmless. 

(Opinion  filed  February  12,  1902.) 

Appeal  form  circuit  court,  Pennington  county.  Hon.  Levi 
McGee,  Judge. 

Action  by  John  G.  Mattes  against  August  Engel  and  another. 
Judgment  for  plaintiflf.     Defendants  appeal.     Affirmed. 

Schroder  &  Lewis  and  Ivan  IV.  Goonder,  for  appellants. 

Both  the  pleadings  and  the  evidence  show  a  contract  for  a  cer- 
tain sum  of  money  absolutely.  The  verdict  in  such  a  case  must  be 
for  the  whole  amount  or  nothing.  The  jury  cannot  in  such  a  case 
take  half  of  plaintiff's  theory  and  half  of  defendant's  and  make  a 
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decision.  Hammer  v.  Merrick,  21  Pac.  783 ;  Metz  v.  Campbell  Co., 
32  N.  Y.  S.  155 ;  Cannon  v.  Smith,  66  N.  W.  999 ;  Walter  A.  Wood 
Co.  V,  Hancock,  23  S.  W.  384;  Ins.  Co.  v.  Stout,  33  N.  E.  623; 
llingsworth  v.  Slosson,  19  111.  App.  612^;  Bacon  v.  Cott,  45  111.  47; 
Ford  V.  McVey,  55  111.  119. 

Under  a  contract  not  to  be  paid  the  $5,000  commissions,  un- 
til the  whole  $60,000,  the  purchase  price,  was  fully  paid,  the  plain- 
tiff was  not  entitled  to  recover  unless  the  sale  was  prevented  by  the 
fraudulent  arbitrary  or  capricious  conduct  of  defendants.  Baird  v. 
Gleckler,  11  .S.  D.  233;  Cremer  v.  Miller,  57  N.  W.  308;  Flower  v. 
Davidson,  46  N,  W.  308;  Gorham  v.  Hermann,  27  Pac.  280; 
Montgomery  v.  Knickerbocker,  50  N.  Y.  S.  128;  Hale  v.  Kimler, 
85  Fed.  161 ;  Schwardge  v.  Yearly,  31  Md.  270;  Hadgkins  v.  Mead, 
8  N.  Y.  S.  854;  Little  v.  Rees,  4  Minn.  277;  Lumley  v.  Healy,  44 
L.  R.  A.  661 ;  Stewart  v.  Fowler,  37  Kas.  677. 

In  this  case  the  amendment  to  the  contract  of  sale,  prepared 
by  plaintiff  and  adopted  at  his  urgent  solicitation,  which  changed  its 
terms  to  a  cc«iditional  option  was  the  cause  of  preventing  the  sale 
and  the  final  abandonment  of  the  contract.  Where  the  failure  to 
consummate  a  sale  is  due  to  the  consent  or  fault  of  the  broker  he 
cannot  recover.  Sawyer  v.  Bowman,  59  N.  W.  27;  Flower  v. 
Davidson,  44  Minn,  46;  Gibson  v.  Gray,  43  S.  W.  922;  Ganthier  v. 
West,  45  Minn.  192;  Yoder  v.  White,  75  Mo.  App.  155;  Seymour  v. 
St.  Luke,  28  111.  App.  119;  Hinds  v.  Henry,  36  N.  J.  L.  328;  Walk- 
er V.  Tirrell,  loi  Mass.  257;  Darrington  v.  Powell,  52  Neb.  440; 
Cremer  v.  Miller,  56  Minn.  52;  Hyams  v.  Miller,  71  Ga.  608;  Feldy 
V.  Butcher,  99  Iowa,  414. 

An  instruction  that  does  not  respond  to  the  pleadings  or  evidence 
is  erroneous.  Enc.  Plea,  and  Prac.  162;  11  Am.  Enc.  Law  147; 
Haggerty  v.  Strong,  10  S.  D.  591 ;  Gilmore  v.  Swisher,  52  Pac.  426; 
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O'Rourke  v.  Lindley  R.  R.  Co.,  44  S.  W.  253;  Blaves  v.  IV 
69  Mo.  App.  382;  Denver  R.  R.  Co  v.  Spencer,  52  Pac.  211 
berman  v.  Callaway,  6  111.  App.  154;  Morrow  v.  St.  Paul 
N.  W.  1002;  Galveston  Co.  v.  Herring,  36  S.  W.  129;  Holt  ^ 
son,  41  Pac.  560. 

It  is  error  to  charge  on  any  issue  not  made  by  the  pleadin 
though  evidence  is  given.  Coos  Bay  Co.  v.  Siglin,  38  Pac.  19: 
Plea,  and  Prac.  163;  Savannah  R.  R.  Co.  v.  Tedman,  22  S 
Williams  v.  So.  Pac,  42  Pac.  974;  Galveston  R.  R.  Co.  v 
man,  23  S.  W.  298;  Holt  v.  Pearson,  41  Pac.  560. 

Charles  W,  Brown,  for  respondent. 

A  real  estate  agent  or  broker,  when  duly  employed  to 
sale  of  property,  is  entitled  to  his  commission  when  he  has  p: 
and  reported  to  his  principal  a  party  ready,  able  and  willing 
chase  upon  the  owner's  terms.     Scott  v.  Slark,  3  S.  D.  48( 
Laughlin  v.  Wheeler,  i  S.  D.  497;   Baird  v.  Gleckner,  ii  S. 

Where  a  binding  contract  has  been  made,  the  agent  caj 
deprived  of  his  commission  by  the  refusal  of  the  purchaser 
form  the  contract,  or  by  the  owner's  election  to  release  him 
than  to  incur  the  expense  of  litigation.  Ward  v.  Cobb,  14^ 
518;  Willis  V.  Smith,  jy  Wis.  81 ;  Brockenbridge  v.  Clayri 
L.  R.  A.  600. 

If  the  verdict  is  erroneous  because  for  $2,500  only,  th 
error  in  favor  of  defendants  and  harmless  to  them  of  whi 
cannot  complain.  Rudolph  v.  Hewitt,  11  S.  D.  646;  Thorn 
Schuster,  4  Dak.  163:  Fischer  v.  Holmes,  123  [nd.  525;  E 
Railway  Company,  72  N.  W.  780 ;  Sherman  v.  Davenport,  7; 
187;  Frum  V.  Keeney,  80  N.  W.  507;  Deere  v.  Wolf,  41  N.  1 
Hamilton  v.  Thoen,  66  N.  W.  166;  Hanover  Fire  Ins.  Co.  1 
dard,  73  N.  W.  291 ;  Baum  Iron  Co.  v.  Berg,  66  N.  W.  8 
burne  v.  Rodman,  8  X.  W.  414;  Bilgrien  v.  Dowe,  64  N.  V 
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Fuller,  J.  To  enforce  compliance  with  the  terms  of  an  al- 
leg^«d  oraL  agreement  between  plaintiff  and  the  defendants>  by  the 
terras  of  which,  the  latter  agreed  to  pay  the  former  a  commission  of 
$5,cxxD  for  procuring,  a  purchaser  of  certain  mining  property  at 
$60,000,  in  deferred  payments,  this  ^tion  was  instituted,  and  prose- 
cuted to  a  judgment  for  $2,500  in  favor  of  plaintiff,  from  which 
the  defendants  appeal. 

While  insisting  that  respondent  was  not  entitled  to  the  stipu- 
lated commission  until  all  the  purchase  price  had  been  received,  ap- 
pellants concede  that  respondent  was  the  procuring  cause  of  the  fol- 
lowing contract,  duly  executed  on  the  14th  day  of  January,  1898: 
*'It  is  hereby  mutually  agreed  by  and  between  August  Engel  and  F. 
G.  Sierth,  parties  of  the  first  part,  and  John  Barth,  party  of  the  sec- 
ond part,  that  the  parties  of  the  first  part  convey,  sell,  and  transfer 
an  undivided  whole  interest  in  and  to  the  following  mining  prop- 
erties situated  about  one  mile  northwest  of  the  town  of  Keystone, 
Pennington  county,  S.  D.,  to-wit,  the  Bismarck  and  Hidden  Treasure 
gold  mining  lodes,  the  titles  to  which  are  guarantied  by  the  said  par- 
ties of  the  first  part  against  everything,  to  the  said  party  of  the  sec- 
ond part,  for  the  sum  of  sixty  thousand  ($60,000)  dollars,  to  be 
paid  in  the  following  manner :  Five  hundred  dollars  having  already 
been  paid,  the  receipt  of  which  is  hereby  acknowledged ;  five  hundred 
dollars  on  the  date  of  this  indenture,  the  receipt  of  which  is  also 
acknowledged;  and  five  hundred  dollars  each  and  every  month  for 
the  next  following  six  consecutive  months;  and,  after  that  time, 
one  thousand  dollars  each  and  every  month  for  the  next  consecutive 
four  months ;  and,  after  the  expiration  of  that  time,  five  thousand 
dollars  at  the  expiration  of  every  three  months  imtil  ten  payments 
of  five  thousand  dollars  each  have  been  made;  and  another  and  final 
payment  to  be  made  three  months  after  that  time  of  two  thousand 
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dollars ;  making  a  total  of  sixty  thousand  dollars  paid  by  said  John 
Barth  to  the  said  parties  of  the  first  part — whereupon  the  paities 
of  the  first  part  shall  furnish  good  and  sufficient  deed  and  title  to 
the  said  party  of  the  second  part  of  the  above-mentioned  Bismark 
and  Hidden  Treasure  gold  mining  lodes.  Should,  however,  the 
party  of  the  second  part  not  fulfill  his  part  of  the  agreement,  the 
payments  that  have  been  made  shall  be  forfeited  to  the  parties  of 
the  first  part."  A  portion  of  respondent's  testimony  introduced 
under  the  complaint  is  as  follows:  "Am  acquainted  with  the  de- 
fendants, Sierth  and  Engel.  Have  known  them  for  five  or  six 
years.  Am  acquainted  with  John  Barth.  He  resides  in  Milwau- 
kee. Have  known  him  about  ten  years.  Prior  to  January  14, 
1898,  I  did  certainly  have  a  contract  or  conversation  with  the  defend- 
ants with  reference  to  the  Bismark  and  Hidden  Treasure  lodes, 
owned  by  them.  The  Hidden  Treasure  and  Bismark  lodes  are 
situated  about  a  mile  north  of  Keystone,  a  little  to  the  west.  The 
conversation  had  with  the  defendants  on  or  before  January  14, 
1898,  was,  they  had  two  mining  claims,  the  Bismark  and  Hidden 
Treasure,  that  they  had  been  operating;  and  they  told  me,  if  I  could 
find  them  a  person  to  take  their  property,  they  would  give  me  five 
thousand  dollars.  That  was  in  the  summer  and  fall  of  1897  that 
we  talked  about  these  things  there  at  Keystone.  They  said  they 
would  sell  the  property  for  sixty  thousand  dollars.  Mr.  Sierth  told 
me  that  they  had  an  offer  of  forty  thousand  dollars,  even  cash, 
for  that  mining  ground,  and  that  Mr.  Engel  was  not  satisfied,  and 
the  sale  fell  through,  and  therefore  for  me  to  talk  with  Mr.  Engel, 
and  make  arrangements  with  him,  and  any  arrangements  made  with 
him  would  be  satisfactory  to  Mr.  Sierth;  and  I  talked  with  Mr. 
Engel  several  times,  and  he  went  with  me  to  take  some  samples 
of  the  mine,  to  find  out  whether  it  was  a  paying  proposition ;  and  I 
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said  if  it  proved  to  be  anything  like  he  said  it  would,  I  would  get 
them  a  purchaser ;  and  they  said  they  would  give  me,  if  I  got  them 
a  purchaser,  or  a  person  to  take  their  mine,  they  would  give  me  five 
thousand  dollars,  and  the  purchase  price  to  be  sixty  thousand  dol- 
lars. That  was  on  or  before  January  14,  1898.  Soon  after  I  went 
to  Milwaukee  and  had  a  talk  with  Mr.  Barth,  and  I  thought  I  im- 
pressed him  quite  favorably;  and  I  came  back,  and  we  had  some 
correspondence  between  us,  and  I  went  back  again  and  saw  him, 
and  he  finally  agreed  he  would  come  back  here.  Made  three  trips 
to  Milwaukee  for  the  purpose  of  enlisting  Mr.  Barth  as  a  purchaser. 
After  talks  with  Mr.  Barth,  he  did  come  out,  and  I  brought  him  to 
Sierth  and  Engel,  and  mtroduced  him  to  them,  and  they  made  a 
contract  between  them.''  While  the  foregoing  is  corroborated  by 
certain  facts  and  circumstances  disclosed  by  the  record,  both  of  the 
appellants  and  another  witness  testify  to  the  eflFect  that  no  part  of 
the  commission  of  $5,000  was  to  be  paid  until  the  entire  purchase 
price,  of  $60,000,  had  been  received,  according  to  the  terms  of  the 
written  contract. 

Consonant  with  the  prevailing  doctrine,  it  is  settled  in  this  state 
that,  when  an  agent  employed  to  negotiate  a  sale  of  real  estate  has 
procured  a  purchaser  who  enters  into  ii  valid  contract  of  sale  with 
the  owner,  he  is  entitled  to  his  commission,  in  the  absence  of  an  ex- 
press agreement  to  the  contrary,  although  the  purchase,  through  no 
fault  of  the  agent,  is  never  consummated.  The  rule  is  applicable, 
even  though  the  contract  for  a  sale  entered  into  or  ratified  by  the 
owner  of  the  property  is  not  specifically  enforceable.  McLaughlin 
V.  Wheeler,  i  S.  D.  497,  47  N.  W.  816;  Scott  v.  Clark,  3  S.  D. 
486,  54  N.  W.  538;  Baird  v.  Gleckler,  11  S.  D.  233,  76  N.  W. 
931-  Unless  respondent,  by  his  conduct  since  the  execution  of 
the  foregoing  contract,  has  lost  his  right  to  insist  upon  immediate 
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payment  of  the  entire  commission,  the  finding  of  the  ji 
favor  for  $2,500  is,  at  least  to  that  extent,  sustained  by  the 
and  the  fact  that  the  verdict  was  not  rendered  for  the  ft 
claimed  is  a  matter  of  which  appellants  have  no  right  to 
^/  Thompson  v.  Schuster,  4  Dak.   163,  28  N.  W.  858;  R 

Hewitt,  II  'S.  D.  646,  80  N.  W.  133;  Deere  v.  Wolf  { 
N.  W.  588;  Fischer  v.  Holmes,  123  Ind.  525,  24  N.  E.  37 
It  appears  from  the  evidence  that,  immediately  afte 
ecution  of  the  contract  of  sale,  Mr.  Barth  employed  responc 
perintend  his  mining  operations,  and  went  into  actual  pos 
the  property.  A  little  more  than  three  months  later,  Barth 
a  non-resident  of,  and  absent  from,  the  state,  directed  n 
as  his  agent,  to  procure  the  following  modification  of 
strument,  signed  by  Barth  and  both  appellants  in  the  prese 
spondent,  who  wrote  the  instrument,  and,  as  a  mere  witn 
transaction,  signed  the  same:  "Whereas,  the  ore  chu 
open  cut  has  not  yet  been  found  in  the  Bismark  mine,  we,  t 
signed  owners  of  this  mine,  offer  this  amendment  to  th 
agreement  with  Mr.  Barth :  Mr.  Barth  to  continue  to  do 
on  the  property  until  such  ore  is  found  as,  in  his  opinior 
satisfactory.  Then  he  may  make  a  mill  run  on  the  sam 
weeks,  and,  if  satisfactory,  to  resume  payments  as  in  th 
agreement.  That  is,  three  more  consecutive  payments  c 
each  monthly,  then  $1,000.00  monthly  for  four  months, 
000.00  every  three  months  until  fully  paid  as  in  the  origii 
ment.  Under  circumstances  in  no  way  material  to  the  qu 
iaw  to  be  considered,  and  without  the  slightest  participation  on  the 
part  of  respondent,  the  contract  of  sale  was,  in  consideration  of  a 
buyer^s  option,  canceled  on  the  20th  day  of  February,  1900,  by  the 
mutual  agreement  of  all  parties  thereto,  including  Mr.  Barth,  and 
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d  mining  corporation  organized  by  himself,  and  which  appears  to 
nave  become  his  successor  in  interest,  although  he  thereafter  cai- 
tributed  to  operating  expenses,  and  paid  some  of  the  money  received 
by  appellants.  Three  thousand  dollars  had  been  paid  by  Barth  on 
his  contract  prior  to  its  cancellation,  and,  according  to  respondent's 
testimony,  $14,850  is  the  aggregate  amount  that  appellants  have  re- 
ceived from  Barth  and  his  successors  on  account  of  the  transaction 
of  which  he- claims  to  be  the  procuring  cause.  It  appears  from  the 
evidence  that,  during  the  existence  of  the  original  contract,  Barth 
was  solvent  and  financially  able  to  make  the  payments  therein  pro- 
vided for,  and  that  his  object  in  procuring  the  modification  was 
to  make  the  property  instrumental  in  paying  for  itself.  The  jury 
having  found  from  the  evidence  that  appellants  agreed  to  pay  the 
$5,000  commission  as  soon  as  respondent  brought  the  parties  to- 
gether and  a  binding  contract  was  executed,  its  subsequent  modi- 
fication or  cancellation  on  account  of  Barth*s  inability  to  perform 
would  constitute  no  defense  to  this  action,  unless  respondent  is  re- 
sponsible for  such  inability,  and  that  has  not  been  shown.  Ward 
V.  Cobb,  148  Mass.  518,  20  N.  E.  174,  12  Am.  St.  Rep.  587; 
Willes  V.  Smith,  77  Wis.  81,  45  N.  W.  666;  Gilder  v.  Davis,  137 
N.  Y.  504,  33  N.  E.  599,  20  L.  R.  A.  398.  In  one  of  the  notes  to 
Brackenridge  v.  Claridge  (Tex.  Sup.),  43  L.  R.  A.,  at  page  600 
(s.  c.  44  S.  W.  819),  the  author  collates  numerous  authorities  in 
support  of  the  following  most  cogent  rule:  "The  prevailing  doc- 
trine upon  the  right  of  a  real  estate  broker  to  commissions  where 
the  principal  refuses  to  enforce  the  cont!"act  against  the  purchaser, 
and  release  him  therefrom,  would  seem  to  be  that  where  the  broker, 
by  his  efforts,  has  brought  the  parties  together,  and  procured  a  per- 
son ready  and  willing  to  take  the  premises  as  they  had  intended  to 

do,  and  the  meeting  of  the  parties  results  in  the  execution  of  a  con- 
Vol.  16  S.  D.— 22 
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tract  under,  seal,  he  has  performed  all  he  is  called  upon  to  do,  and 
it  is  no  part  of  his  duty  to  see  that  the  terms  of  the  contract  are 
complied  with ;  and  therefore  the  subsequent  inability  of  the  party, 
and  the  rescission  of  the  contract,  by  the  mutual  consent  of  the  par- 
ties, in  consequence  of  such  inability,  cannot  be  charged  against 
the  broker  in  the  absence  of  an  express  agreement  that  he  shall  have 
no  compensation  unless  the  contract  between  the  parties  is  fully 
performed." 

Having  on  his  cross-examination  placed  the  value  of  improve- 
ments made  in  and  about  the  property  after  the  execution  of  the 
original  contract  at  $70,000,  respondent  was  permitted,  over  the  ob- 
jection of  appellants*  counsel,  to  go  into  details  with  reference  to 
such  betterments,  but  we  are  unable  to  see  how  this  testimony  was 
in  the  slightest  degree  prejudicial.  As  the  commission  was  neither 
contingent  upon  payment  of  the  full  purchase  price,  nor  the  de- 
velopment of  the  property,  the  question  of  improvements,  which 
seems  to  have  been  brought  out  by  cross-examination,  was  vvholly 
immaterial ;  but  in  view. of  the  harmless  character  of  this  testimony, 
and  the  circumstances  of  its  production,  the  action  of  the  trial  court 
with  reference  thereto  does  not  necessitate  a  reversal.  All  objections 
urged  against  the  instructions  of  the  court,  as  given,  have  received 
most  careful  consideration,  and  we  find  no  error  in  any  part  of  the 
charge. 

Respondent's  complaint  was  ingeniously  drawn  in  a  manner  ren- 
dering admissible  his  testimony  with  reference  to  what  appears  to  be 
a  supplemental  or  compromise  agreement  to  pay  the  commission 
of  $5,000  by  installments  on  the  receipt  of  certain  sums  from  Barth 
or  his  successor ;  and,  all  evidence  bearing  on  the  proposition  hav- 
ing gone  in  without  objection,  it  was  entirely  proper  to  submit  the 
same  to  the  jury,  together  with  the  other  facts  and  circumstances 
in  the  case. 
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Finding  every  reason  urged  for  a  reversal  untenable,  the  judg- 
ment appealed  from  is  affirmed. 


Finch  et  al,  v.  Park  et  al.  (Ask,  Intervener.) 

Defendant,  under  execution  lien  subsequent  to  plaintiff's  attachment, 
which  was  subsequent  to  attachment  of  A,  had  the  property  sold  on 
execution.  A  received  enough  to  satisfy  his  judgment,  partly  from 
proceeds  of  the  sale,  and  partly  by  note  of  the  sheriff  in  settlement 
of  money  he  had  misappropriated  from  proceeds  of  the  sale.  Held 
that  in  determining  liabilty  of  defendant  to  plaintiffs  neither  is  to 
be  charged  with  the  money  converted  by  the  sheriff,  and  defendant 
is  not  to  be  credited  with  the  note  given  A  by  the  sheriff,  though  A's 
Judgment  will  be  treated  as  satisfied,  but  only  with  the  money  paid  A 
and  what  is  still  in  the  hands  of  the  sheriff. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Brookings  county.  Hon.  Jui^ian 
Bknnett,  Judge. 

Action  by  George  R.  Finch  and  others,  surviving  partners  of 
Finch,  Van  Slyck,  Young  &  Co.,  against  H.  A.  Park  and  another, 
partners  as  Park  &  Grant,  defendants,  and  James  W.  Ask,  inter- 
vener.    From  the  judgment,  plaintiffs  appeal.     Reversed. 

Chas.  S.  Whiting  and  Murphy  &  Ezving,  for  appellants. 

Where  one  has  money  which  in  equity  and  good  conscience  be- 
longs to  another,  that  other  may  recover  therefor  in  an  action  for 
money  had  and  received.  Finch  et  al.  v.  Park  et  al.,  8o  N.  W.  155; 
Simes  v.  Pierre  Sav.  Bk.  64  N.  W.  167 ;  3  Amer  &  Eng.  Ency.  Law, 
2nd  ed.  168;  Brandt  v.  Williams,  13  X.  W.  42;  Walker  v.  Conant, 
31  X.  W.  786;  Chapman  v.  Sutton,  32  X.  W.  683 ;  Hoebler  v.  My- 
^rs,  30  X.  E.  963 ;  Kingston  Bank  v.  Eltinge,  40  X.  Y.  391. 
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Intervener  had  prior  attachment  and  was  in  possession  of  the 
goods.  Under  the  statute  the  sheriff  without  execution  could  sell  the 
perishable  goods  and  collect  accounts  and  the  money  so  obtained 
became  a  fund  for  the  payment  of  judgments  in  order  of  liens,  and 
if  dissipated  the  judgments  were  in  fact  really  satisfied.  Harris  v. 
Evans,  8i  111.  420;  Matter  of  Dawson,  20  Abbott's  N.  C.  189;  Peck 
V.  Tiffany,  2  N.  Y.  451 ;  HoUerton  &  Stetson  v.  Petrie,  82  N.  W. 
199;  Walker  v.  Commonwealth,  98  Am.  Dec.  641;  Campbell  v. 
Spence,  39  Am.  Dec.  305 ;  11  Amer.  &  Eng.  Ency.  Law,  713 ;  Ladd 
V.  Blunt,  4  Mass  402;   Fuller  v.  Loring,  42  Me.  481. 

Geo,  W.  Case  and  John  C,  Jenkins,  for  respondents. 
Mathcics  &  Murphy  and  P.  C.  Truman,  for  intervener. 

Fuller,  J.  This  action  by  an  attaching  creditor  to  recover  the 
proceeds  of  property  which  the  defendants,  with  full  knowledge  of 
the  attachment,  caused  the  sheriff  to  sell  on  execution,  resulted  in 
a  judgment  for  the  defendants,  and  plaintiflFs  appeal. 

So  far  as  the  questions  of  law  to  be  determined  are  concerned, 
and  for  the  purpose  of  simplifying  a  complicated  case,  the  introduc- 
tory facts  may  be  stated  thus:  James  W.  Ask,  the  intervener, 
and  plaintiffs,  the  surviving  members  of  a  firm  of  wholesalers,  were, 
in  the  order  named,  attaching  creditors  of  a  common  debtor  at  a 
time  when  the  defendants,  ^whose  attachment  had  failed,  wrongfully 
seized  under  an  execution  and  sold  of  the  attached  property  an 
amount  sufficient  to  satisfy  their  judgment,  which,  with  statutory 
costs  amounted  to  $1,334.25.  To  be  more  specific,  it  may  be  said 
that  on  the  28th  day  of  October,  1895,  when  Mr.  Ask  levied  his  at- 
tachment, John  Armstrong,  the  attachment  debtor,  owed  him  $2,350. 
and  on  the  following  day  the  defendants,  Park  &  Grant,  levied  their 
attachment  on  the  same  property  to  secure  a  claim  of  $1,193.     I"^~ 


Digitized  by  VjOOQ IC 


Finch  et  at.  v.  Park  et  al.  341 

Feb.,  1902.1  Opinion  of  the  Oourt—FULLER,  J. 

mediately  thereafter  plaintiffs  levied  an  attachment  on  the  same 
property  to  secure  a  claim  of  $2,160.  On  December  27,  1895,  on 
motion  of  Mr.  Armstrong,  an  order  was  entered  in  the  circuit  court 
vacating  and  setting  aside  all  three  of  these  attachments,  but  by 
proper  undertakings  they  were  continued  in  force  pending  an  ap- 
peal to  this  court,  where  the  orders  of  the  trial  court  dissolving  the 
Ask  attachment  and  plaintiffs*  attachment  were  reversed,  but  the 
order  dissolving  the  attachment  of  the  defendants,  Park  &  Grant, 
was  in  all  respects  affirmed,  thus  making  plaintiffs'  attachment  sub- 
ject only  to  that  of  the  intervener.  Having  in  the  meantime'reduced 
their  claim  to  judgment,  the  defendants.  Park  &  Grant,  as  stated  above 
was  in  all  respects  confirmed,  thus  making  plain tiflFs'  subject  only 
caused  attached  property  to  be  sold  on  an  execution  which  was 
returned  duly  satisfied,  while  the  appeal  from  the  order  dissolving 
their  attachment  was  pending  in  this  court.  Although  tacitly  con- 
ceding that  defendants'  attachment  was  wrongful  from  the  begin- 
ning, and  their  execution  lien  subsequent  and  inferior  to  the  attach- 
inent  liens  of  plaintiflFs  and  the  intervener,  their  counsel  maintain, 
in  support  of  the  judgment  appealed  from,  that  plaintiffs  cannot 
complain,  for  the  reason  that  the  defendants  obtained  from  the  pro- 
ceeds of  the  property  sold  on  execution  much  less  than  the  aggre- 
gate amount  of  the  intervener's  prior  claim,  at  a  time  when  plaintiffs 
neither  had  possession  nor  the  right  to  possession,  and  that  the  de- 
linquent sheriflF  still  has,  or  ought  to  have,  in  his  hands,  sufficient 
proceeds  of  the  attached  property  to  pay  all  that  is  sought  to  be 
recovered  by  this  action.  Now,  as  a  matter  of  fact,  the  trial  court 
dismissed  on  its  merits  the  complaint  of  James  W.  Ask,  the  inter- 
vener, whose  attachment  was  first  in  order  of  time,  and  the  following 
finding  of  fact  amply  justifies  such  action:  "On  March  31,  1898, 
said  intervener,  with  full  knowledge  of  all  the  facts  and  circum- 
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stances  surrounding  and  connected  with  the  satisfaction  of  defend- 
ants' judgment  out  of  said  attached  property  as  aforesaid,  com- 
menced an  action  in  said  circuit  court  as  plaintiff  against  said  G. 
A.  Lindskog,  as  said  sheriff,  and  his  bondsmen,  as  defendants,  upon 
his  official  bond  given  as  said  sheriff,  to  recover  the  sum  of  $949,  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from  March 
3,  1898,  as  damages  alleged  to  have  been  occasioned  him  by  said 
sheriff  by  the  alleged  wrongful  sale,  loss,  conversion,  and  dissipa^- 
tion  of  certain  of  said  attached  property  thereof,  including  as  part 
thereof  all  the  property  and  proceeds  thereof  disposed  of  in 
satisfaction  of  defendants'  judgment,  which  action  and  the  cause 
thereof  were  afterwards  settled  between  said  Ask  and  said  sheriff 
by  the  said  G.  A.  Lindskog  executing  and  delivering  to  Dinah 
Ask,  wife  of  James  Ask,  for  the  said  James  Ask.  and  at  his  request, 
his  promissory  note  for  the  sum  of  $1,025.72,  being  sufficient  to 
cover  the  balance  due  said  James  Ask  upon  his  said  judgment 
against  the  said  John  Armstrong;  the  payment  of  which  note  said 
G.  A.  Lindskog  secured  by  executing  and  delivering  to  said  Dinah 
Ask  a  mortgage  upon  a  quarter  section  of  land  then  owned  by  said 
Lindskog  in  said  Brookings  county,  of  greater  value  than  the 
amount  of  said  note."  Had  defendants,  after  the  wrongful  sale, 
permitted  the  entire  amount  of  their  claim  to  remain  in  the  hands 
of  the  sheriff  pending  the  appeal  from  the  orders  dissolving  the 
several  attachments,  the  $5,400  received  from  the  sale  of  the  prop- 
erty and  $400  worth  of  book  accounts  yet  in  his  hands  would  still 
represent  the  total  assets  of  the  judgment  debtor,  although  defend- 
ants contend,  in  effect,  that  to  such  assets  should  be  added  the 
amount  of  the  note  executed  by  the  sheriff  in  payment  of  the  balance 
due  Ask,  as  shown  by  the  foregoing  finding  of  fact.  That  the  sher- 
iff gave  his  secured  note  in  settlement  of  and  to  represent  money 
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that  he  had  misappropriated  from  the  proceeds  of  the  sale  to  which 
Ask  was  entitled  is  the  only  reasonable  view  to  take  of  the  trans- 
action, and  the  defendants,  but  for  whose  unwarranted  interference 
with  the  property  these  attaching  creditors  would  have  received 
at  least  $1,298.15  more  than  was  realized  before  the  note  was  given, 
are,  so  long  as  plaintiffs*  claim  is  partially  unsatisfied,  in  no  posi- 
tion to  receive  benefit  from  what  Ask  has  been  able  to  reclaim  from 
a  wrongdoer  whose  acts  they  instigated.  Beyond  the  $1,000  which 
the  intervener  secured  from  the  delinquent  sheriff,  and  the  ^rial 
court  rightfully  applied  in  full  payn;ent  of  his  judgments,  no  party 
to  this  suit  should  be  called  upon  to  answer  for  what  the  sheriff 
wrongfully  retained.  Therefore,  under  the  circumstances  of  the 
case,  the  sheriff  should  not  be  regarded  as  the  agent  of  the  attach- 
ing creditors  nor  of  the  defendants  in  a  sense  that  requires  either  to 
account  to  the  other  for  money  derived  from  the  sale  of  the  prop- 
erty and  squandered  by  the  sheriff  or  appropriated  to  his  own  use. 
Apparently  without  legal  authority  the  sheriff  retained  a  little  over 
$1,300  of  the  money  coming  into  his  hands  by  virtue  of  the  attach- 
ments, and  of  that  realized  from  defendants'  execution  sale  he  kept 
$99.55.  In  addition  to  the  secured  note  for  $1,000,  the  intervener 
and  prior  attaching  creditor  has  received  from  the  sheriff  $1,929.61 
of  the  $5,400  for  which  the  attached  property  sold;  and  his  judg- 
ments, amounting  in  the  aggregate  to  $2,647.65,  exclusive  of  the 
statutory  costs  and  accruing  expenses,  having  been  fully  paid,  his 
complaint  ought  to  have  been  dismissed.  On  the  judgments  of 
plaintiffs,  amounting  in  all  to  $2,506,  they  have  received  only  $658.86, 
and,  without  resorting  to  careful  computation,  it  is  very  evident 
that  more  would  have  been  realized  by  virtue  of  plaintiffs*  attach- 
ments had  the  defendants,  whose  lien  was  subsequent,  refrained 
from  selling  the  property  on  execution  in  full  satisfaction  of  their 
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judgment.  Consequently,  the  defendants  have  money  which  in 
good  conscience  belongs  to  plaintiffs,  and  in  an  equitable  manner 
the  amount  ought  to  have  been  ascertained  by  the  trial  court,  and 
judgment  entered  accordingly. 

The  judgment  appealed  from  is  therefore  reversed  and  the 
case  remanded  for  the  following  proceedings  in  the  trial  court: 
From  the  uncollected  amount  of  plaintiffs'  judgments,  deduct  what 
is  still  in  the  hands  of  the  sheriff,  including  the  $400  worth  of  ac- 
counts, but  exclusive  of  the  $1,025.72  for  which  that  officer  gave 
the  secured  note  to  Ask,  the  Intervener ;  and  then  compute  lawful 
interest  on  the  balance  from  the  time  of  commencing  this  suit,  and 
let  judgment  be  entered  against  the  defendants  in  favoi'  of  plain- 
tiffs for  the  amount  of  such  balance,  including  interest. 


Pendo  et  al  v.  Beakey. 

A  notice  for  a  new  trial  stated  that  the  motion  would  be  made  on  a  bill 
of  exceptions  thereafter  to  be  settled,  and  it  appears  that  the  motion 
was  so  made,  and  was  heard  and  decided  on  the  same  day  the  bill 
was  settled.  Held,  that  it  would  be  presumed  that  the  bill  was  settled 
before  the  hearing  and  decision  of  the  motion,  and  hence  an  objec- 
tion that  the  questions  presented  by  the  bill  cannot  be  considered^ 
made  on  the  ground  that  the  notice  did  not  specify  the  errors  of  law 
relied  on.  cannot  be  sustained;  there  being  no  contention  that  the 
errors  relied  on  were  not  fully  set  out  in  the  bill. 

If  an  action  for  possession  of  a  town  lot  in  the  actual  adverse  possesr 
sion  of  defendant  is  based  on  the  alleged  prior  possession  of  plain- 
tiffs, they  can  recover  only  by  showing  that  the  premises  were  inclosed 
by  a  good,  substantial  fence  and  kept  in  good  repair  to  the  time  of 
defendant's  entry,  or  by  showing  actual  residence  on  or  occupancy 
of  the  premises  by  themselves  or  tenants,  with  the  boundaries  of  the 
premises  well  defined,  continued  to  such  time. 
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Z.  In  an  action  for  possession  of  land,  a  recorded  notice  of  plaintiffs' 
alleged  location,  in  which  they  state  a  claim  to  the  land,  was  inadmis- 
sible; there  being  no  law  authorizing  such  notice  and  record,  and  only 
a  local  custom  to  record  such  notices  being  shown. 

i.  Comp.  Laws,  §  5455,  provides  that  in  an  action  to  recover  realty  on 
which  permanent  improvements  have  been  made  by  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title  adversely 
to  the  claim  of  plaintiff,  in  good  faith,  their  value  must  be  allowed 
as  a  counterclaim  by  him.  Held,  that  actual  possession  under  tona 
fide  claim  of  title  by  defendant  was  such  a  color  of  title  as  entitled  him 
to  recover  thereunder,  and  that  he  n^ed  not  show  a  paper  title  to  bring 
himself  within  its  provisions. 

(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Lawrence  county.  Hon.  Joseph  B. 
^looRE,  Judge. 

Action  by  Raffaelo  M.  Pendo  and  another  against  Edward  H. 
Beakey  for  the  recovery  of  certain  real  property.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.     Reversed. 

Thos.  L.  Redlon  and  McLaughlin  &  McLaughlin,  for  appellant. 

Edwin  Van  Cise  and  J  no,  R,  Russel,  for  respondents. 

Corson^  J.  This  is  an  action  to  recover  a  small  tract  of  land — 
less  than  one  acre — in  the  westerly  part  of  Lead  City.  The  verdict 
and  judgment  were  in  favor  of  the  plaintiffs,  and  the  defendant  ap- 
peals. The  plaintiffs  claim  to  recover  the  premises  by  virtue  of 
prior  actual  possession. 

Before  proceeding  to  discuss  the  merits,  we  will  notice  a  pre- 
liminary question.  It  is  suggested  on  the  part  of  the  respondents 
that  the  questions  presented  by  the  appellant  cannot  be  considered 
by  this  court  for  the  reason  that  the  notice  of  intention  to  move  for 
a  new  trial  does  not  specify  the  errors  of  law  relied  on.  The  notice 
^or  a  new  trial,  however,  states  that  the  motion  would  be  made  on 
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a  bill  of  exceptions  thereafter  to  be  settled,  and  it  appears  that  the 
motion  was  so  made ;  and  the  fact  that  the  motion  for  a  new  trial 
Nvas  heard  and  decided  on  the  same  day  the  bill  of  exceptions  was  set- 
tled is  not  material,  as  this  court  will  presume  that  the  bill  of  ex- 
ceptions was  settled  before  the  hearing  and  decision  of  the  motion. 
The  respondents  do  not  contend,  as  we  understand  them,  that  the 
particular  errors  relied  on  were  not  fully  set  out  in  the  bill  of  excep- 
tions. 

The  defendant  denied  the  plaintiffs*  title,  and  pleaded  facts 
constituting  an  estoppel,  and  a  cotinterclaim  for  the  value  of  the 
improvements,  conceded  to  be  about  $800.  The  defendant  seeks 
a  reversal  of  the  judgment  on  the  following  grounds :  First,  error 
in  the  instructions  of  the  court;  second,  error* in  the  admission  in 
evidence  of  notice  of  plaintiffs'  alleged  location,  and  record  of  the 
same ;  and,  third,  error  in  the  ruling  of  the  court  in  excluding  de- 
fendant's evidence  upon  his  counterclaim  for  his  improvements. 

On  the  trial  the  plaintiffs  offered  evidence  tending  to  prove 
that  they  took  up  a  tract  of  land,  about  250x250  feet,  constructed 
a  fence  around  the  same,  and  erected  thereon  a  small  cabin,  12x14 
or  14x16;  that  parties,  by  plaintiffs'  consent,  occupied  said  cabin, 
and  that  the  fences  around  the  same  were  kept  in  good  repair,  until 
1896  or  1897,  when  the  defendant  entered  on  a  part  thereof  and 
ousted  the  plaintiffs  therefrom,  and  has  ever  since  retained  the 
same.  The  defendant  introduced  evidence  on  his  part  tending  to 
prove  that  after  1893  or  1894  the  fences  around  said  lot  were  down, 
and  the  wires  and  posts  mostly  removed  therefrom;  that  the  win- 
dows and  doors  of  the  cabin  were  broken  in,  and  the  same  was  un- 
occupied, except  as  a  shelter  for  live  stock  roaming  in  that  vicin- 
ity ;  that  the  premises  were  all  open  to  the  public,  so  that  teams  could 
pass  and  repass  over  the  same,  and  remained  in  this  condition  until 
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he  settled  upon  a  portion  of  the  tract  about  seventy-five  feet  square, 
and  erected  a  small  stable  and  a  two-story  dwelling  house  thereon. 
The  court  charged  the  jury,  of  its  own  motion,  as  follows: 
"You  are  instructed,  gentlemen  of  the  jury,  that  neither  a  good  and 
substantial  fence,  nor  a  residence  upon  land,  are  necessary  to  a 
peaceable  and  actual  possession.  Fences  are  a  means  by  which  the 
possession  of  land  may  be  taken  and  held,  but  are  not  the  only 
means;  for,  as  I  have  told  you  before,  in  an  instruction  given  you 
at  the  request  of  the  plaintiffs,  there  may  be  an  actual  possession 
without  fences  or  inclosure  of  any  kind,  if  there  is  an  intent  to  oc- 
cupy the  premises.  In  this  case,  if  you  are  satisfied  by  a  preponder- 
ance of  the  evidence  in  the  case  that  the  plaintiffs,  about  the  month 
of  November,  1890,  settled  upon  and  took  possession  of  a  tract  of 
land  in  the  outskirts  of  Lead  City,  including  the  land  in  contro- 
versy, erected  a  dwelling  upon  such  land,  and  inclosed  the  land 
with  a  fence,  or  otherwise  indicated  the  boundaries  sufficiently  to  in- 
dicate the  boundaries  of  the  claim,  so  as  to  clearly  and  openly  indi- 
cate a  claim  to  the  property,  and  afterwards  used  the  land  so  in- 
closed as  a  place  of  residence  for  themselves,  or  either  of  them,  or 
their  tenants,  and  continued  to  maintain  the  boundaries  sufficiently 
to  clearly  and  openly  indicate  their  claim  to  the  property,  and  while 
this  land  was  so  occupied  by  them  the  defendant,  without  permis- 
sion or  consent  from  them,  or  either  of  them,  entered  upon  the 
land  and  occupied  the  ground  in  controversy  in  this  action,  and  has 
since  withheld  the  same  from  the  plaintiffs,  then  your  verdict  should 
be  in  favor  of  the  plaintiffs  and  against  the  defendant."  And  the 
court  gave  the  following  instructions  on  request  of  the  plaintiffs: 
"In. this  action  the  jury  are  instructed  that  it  was  not  necessary  to 
the  actual  possession  of  the  land  claimed  by  the  plaintiffs  that  they 
should  keep  the  fence  all  the  time  in  good  repair,  or  so  as  to  consti- 
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tute  a  continuous  fence  about  the  tract  claimed,  or  that  the  plaintiffs, 
or  either  of  them,  should  reside  upon  the  land.  There  may  be  an 
actual  possession  without  fences  or  inclosure  of  any  kind,  and  if  the 
jury  shall  believe  from  the  evidence,  and  a  fair  preponderance 
thereof,  that  plaintiffs,  in  the  first  instance,  when  they  asserted  a 
claim  to  the  tract  between  Stone  and  Galena  streets,  declared  in  their 
notice  to  be  about  250  feet  square,  they  then,  one  or  either  of  them, 
constructed  a  fence  sufficient  to  indicate  the  boundaries  of  their 
claim,  and  maintained  it  in  such  a  condition  as  to  clearly  and  openly 
indicate  their  claim  to  the  property,  and  erected  a  house  which  they, 
or  either  of  them,  afterwards  occupied,  either  in  person  or  by  ten- 
ant, and  that  such  a  claim  and  possession  was  still  asserted  at  the 
time  the  defendant  entered,  and  he  then  had  notice  of  such  claim, 
your  verdict  should  be  for  the  plaintiffs." 

It  is  contended  on  the  part  of  the  appellant  that  these  instruc- 
tions of  the  court  do  not  state  the  law  correctly  as  applicable  to  this 
case.  He  further  contends  that  the  plaintiffs  could  only  recover 
upon  his  alleged  prior  possession  by  showing  that  the  premises  were 
inclosed  by  a  good,  substantial  fence,  kept  in  good  repair  up  to  the 
time  of  defendant's  entry,  or  by  actual  residence  upon,  or  occu- 
pancy of  the  premises  by  themselves  or  tenants,  with  the  boundaries 
of  the  premises  well  defined,  and  so  continued  up  to  the  time  of 
the  defendant's  alleged  entry.  In  this  contention  we  are  of  the  opin- 
ion that  the  defendant  is  substantially  correct.  The  defendant  at 
the  commencement  of  this  action  was  in  actual  posses- 
sion of  the  premises  in  controversy,  and  presumably 
rightfully  so;  and  this  presumption  could  only  be 
overcome  by  proof  that  the  plaintiffs  had  the  actual,  ex- 
clusive, prior  possession  at  the  time  the  defendant  entered  upon  the 
same.  In  Sabariego  v.  Maverick,  124  U.  S.  261,  8  Sup.  Ct.  461, 
31  L.  Ed.  430,  the  supreme  court  of  the  United  States,  in  discussing 
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the  questiqn  of  plaintiffs'  right  to  recover  upon  prior  possession, 
says :  "The  maxim  that  the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  the  defendant's  is  ap- 
plicable to  all  actions  for  the  recovery  of  property."  And  that  court, 
in  its  opinion,  quotes  the  following  language  of  the  supreme  court 
of  Texas  in  Wilson  v.  Palmer,  i8  Tex.  .592:  "The  evidence  must 
show  a  continuous  possession,  or  at  least  that  is  was  not  abandoned, 
to  entitle  a  plaintiff  to  recover  merely  by  virtue  of  such  possession." 
And  it  proceeds  as  follows:  "That  is  to  say,  the  defendant's  pos- 
session is  in  the  first  instance  presumed  to  be  rightful.  To  over- 
come that  presumption,  the  plaintiff,  showing  no  better  right  by  a 
title  regularly  deduced,  is  bound  to  prove  that,  being  himself  in  prior 
possession,  he  was  deprived  of  it  by  a  wrongful  intrusion  by  the 
defendant,  whose  possession,  therefore,  originated  in  a  trespass. 
This  implies  that  the  prior  possession  relied  on  by  the  plaintiff  must 
have  continued  until  it  was  lost  through  a  wrongful  act  of  the  de- 
fendant in  dispossessing  him.  If  the  plaintiff  cannot  show  an  ac- 
tual possession,  and  a  wrongful  dispossession  by  the  defendant,  but 
claims  a  constructive  possession,  he  must  still  show  the  facts  amount- 
ing to  such  constructive  possession.  If  the  lands,  when  entered 
upon  by  the  defendant,  were  apparently  vacant  and  actually  unoc- 
cupied, and  the  plaintiff  merely  proves  an  antecedent  possession  at 
some  prior  time,  he  must  go  further  and  show  that  his  actual  pos- 
session was  not  abandoned ;  otherwise  he  cannot  be  said  to  have  had 
even  a  constructive  possession.  To  the  same  effect  are  the  cases 
of  Jackson  v.  Walker,  7  Cow.  637 ;  Same  v.  Denn,  5  Cow.  200 ; 
Smith  V.  Lorillar,  10  Johns,  338." 

It  seems  to  be  well  settled  by  the  authorities  that  a  person  seek- 
ing to  hold  a  town  lot  must  have  the  same  inclosed  by  a  substantial 
fence,  or  must  occupy  the  same  for  some  useful  purpose.  In  Po- 
lack  V.  McGrath,  32  Cal.   15,  the  supreme  court  of  California,  in 
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discussing  this  question,  uses  the  following  language:  **The  su- 
preme court  of  Pennsylvania,  in  defining  the  nature  of  adverse 
possession,  say,  in  language  often  cited  for  its  completeness  and 
accuracy,  that  it  must  be  'an  actual,  continued,  visible,  notorious, 
distinct,  and  hostile  possession./  Hawk.  v.  Senseman,  6  Serg.  & 
R.  21.  Wherein,  it  may  be  asked,  does  the  actual  possession  re- 
quired in  the  case  of  prior  possession  differ,  if  at  all,  from  the  actual 
possession  demanded  in  adverse  possession?  We  see  no  ground  for 
drawing  any  distinction,  and  think  none  exists.  The  statute  has 
come  to  the  aid  of  the  court  in  defining  'adverse  possession*,  and, 
in  the  section  already  cited,  has  declared  that  where  the  land  has 
been  protected  by  a  substantial  inclosure,  or  where  it  has  been  usu- 
ally cultivated  or  improved,  it  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  by  the  person  claiming  adversely,  but 
without  color  of  title.  This  constitutes  actual  possession,  and 
perhaps  fills  the  measure  of  the  definition  given  in  Hawk  v.  Sense- 
man."  The  statute  of  California  referred  to  in  the  foregoing  quo- 
tation is  the  same  as  the  statute  in  this  state  defining  "adverse  pos- 
session'*, and  reads  as  follows :  "For  die  purpose  of  constituting  an 
adverse  possession,  by  a  person  claiming  title  not  founded  upon  a 
written  instrument,  or  judgment  or  decree,  land  shall  be  deemed 
to  have  been  possessed  and  occupied  in  the  following  cases  only: 
(i)  Where  it  has  been  protected  by  a  substantial  enclosure.  (2) 
Where  it  has  been  usually  cultivated  or  improved."  Comp.  Laws, 
§  4844.  It  seems  to  us  that  the  rule  adopted  by  the  California 
court  might  be  very  properly  adopted  by  this  court.  Substantially 
the  same  rule  is  laid  down  in  Thompson  v  Burhans,  79  N.  Y. 
93.  In  that  case  the  court  says :  "One  may  gain  actual  possession 
of  land  by  fencing  it,  or  by  cultivating  and  improving  it,  or  by 
building  upon  it :  and  then  he  will  have  possession  of  as,  much  as 
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he  has  fenced,  or  cultivated  and  improved,  or  built  upon,  with  some 
land  around  and  necessary  for  the  buildings.  Actual  possession — 
posscssio  pedis — can  mean  no  more."  In  Courtney  v.  Turner,  12 
^^v.  345,  the  supreme  court  of  Nevada,  in  speaking  upon  this  sub- 
ject says:  ** Actual  possession  of  land  consists  in  subjecting  it  to 
the  will  and  dominion  of  the  occupant,  and  must  be  evidenced  by 
those  things  which  are  essential  to  its  beneficial  use."  The  court 
further  on  in  the  opinion  cites  McFarland  v.  Culbertson,  2  Nev. 
282,  and  quotes  with  approval  the  following:  "Actual  possession 
of  land  is  the  purpose  to  enjoy,  united  or  manifested  by  such  visible 
acts,  improvements,  or  inclosures  as  will  give  the  locator  the  absolute 
and  exclusive  enjoyment  of  it.*'  The  jury  were  not  only  instructed 
that  there  might  be  an  actual  possession  without  fences  and  inclos- 
ures of  any  kind  or  occupancy ;  but  they  were  also  instructed,  in  ef- 
fect, that  an  intention  to  occupy,  or  the  assertion  of  a  right  to  the 
premises,  by  the  plaintiffs,  was  sufficient  to  entitle  them  to  recover, 
if  tlie  defendant  had  knowledge  of  such  intention  or  assertion  of 
title  at  the  time  he  entered.  Such,  at  least,  might  have  been  the 
view  taken  of  the  instructions  by  the  jury.  It  will  be  noticed  that 
these  instructions,  as  applied  to  the  case  at  bar,  were  clearly  erron- 
neous  and  misleading.  They  ignore  the  very  important  rule  that 
a  party  seeking  to  hold  a  town  lot  must  be  "in  actual,  continued, 
visible,  notorious  possession'',  as  laid  down  by  the  supreme  court 
of  California.  They  ignore,  also,  the  rule  as  laid  down  by  the  su- 
preme court  of  Nevada,  that  actual  possession  of  land  consists  in 
subjecting  it  to  the  will  and  dominion  of  the'occupant,  and  that  the 
possession  should  be  open,  notorious  and  continuous.  They  also 
ignore  the  rule  as  laid  down  in  New  York.  It  is  contended  by 
counsel  for  the  respondents  that  the  language  of  the  court  is  sub- 
stantially copied  from  the  case  of  Goodrich  v.  Van  Landigham,  46 
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Cal.  6oi.     That  language,  however,  was  used  in  a  case  of  forcible 
entry  and  detainer  to  recover  possession  of  eighty  acres  of  public 
land,  and  the  court  was  simply  discussing  the  question  of  practice 
The  court  says :     "The  only  specification  found  in  the  statement  on 
motion  for  new  trial  is  'that  the  evidence  is  insufficient  to  justify 
the  verdict;  there  being  no  evidence  even  on  the  part  of  the  plain- 
tiff showing  that  the  land  in   controversy  was  actually  inclosed 
by  a  good  or  substantial  fence,  or  that  the  plaintiff  resided  upon  it 
at  the  time  of  the  entry  of  the  defendant.'     Neither  a  good  and  sub- 
stantial fence,  nor  a  residence  upon  the  premises,  was  necessary  to 
a  peaceable  and  actual  possession  of  the  land.     Fences  are  a  means 
by  which  the  possession  of  land  may  be  taken  and    held,    but  are 
not  the  only  means.     It  is  well  settled  that  there  may  be  actual  pos- 
session without  fences  or  inclosures  of  any  kind.     The  specification 
-does  not,  therefore,  present  the  question  whether  the  plaintiff  had 
shown  such  possession  in  himself  as  would  justify  a  verdict  in  his 
favor.     But  aside  from  this,  upon  the  question  of  the  plaintiff's 
possession  the  testimony  was  conflicting,  and  in  such  case  we  do  not 
interfere  with  the  judgment  of  the  court  below."     The  doctrine  laid 
down  in  this  opinion  seems  to  be  generally  recognized  as  applicable 
to  agricultural  lands  cultivated  or  improved,  but  it  has  no  applica- 
tion to  the  case  at  bar.     It  was  calculated  to  mislead  and  prejudice 
the  jury  against  the  defendant.     For  this  error  in  instructing  the 
jury,  a  new  trial  must  be  granted;  but,  as  the  other  twp  questions 
presented  will  necessarily  arise  on  another  trial,  we  deem  it  proper 
to  present  our  views  upon  them  at  this  time. 

On  the  trial  the  plaintiffs,  after  having  proved,  over  the  objec- 
tion of  the  defendant,  a  custom  of  the  people  of  Lead  City  to  record 
such  notices,  offered  in  eveidence  a  notice  recorded  in  the  office  of 
the  register  of  deeds,  in  which  the  plaintiffs  state  that  they  claim 
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250x250  feet  fronting  on  Stone  street  in  said  city.  This  notice  was 
objected  to  for  the  reason  that  is  was  not  authorized  by  law,  and  no 
custom  could  give  validity  to  a  notice  of  this  character,  and  for  the 
further  reason  that  such  a  notice,  not  being  authorized  by  law,  and 
not  acknowledged  so  as  to  entitle  it  to  be  recorded,  was  in  no  sense 
notice  to  the  defendant  which  could  bind  him.  In  our  opinion  this 
objection  should  have  been  sustained.  No  law,  state  or  national, 
has  ben  called  to  our  attention  authorizing  the  making  or  recording 
of  such  a  notice,  and  no  general  custom  is  shown  authorizing  the 
same.  The  residents  of  Lead  City,  by  a  practice  among  themselves, 
cannot  change  the  law  of  the  land.  Neither  the  making  of  such  a 
notice  nor  its  record  proved  or  tended  to  prove  the  actual  posses- 
sion of  the  premises  therein  described.  Such  acts,  when  not  au- 
thorized by  law,  are  inadmissible  in  actions  of  this  nature.  Paine  v. 
Howells,  90  N.  Y.  660;  Rivers  v.  Burbank,  13  Nev.  398;  Courtney 
V.  Turner,  12  Nev.  348. 

The  defendant,  in  his  answer,  alleged  that  he  was  the  owner, 
holding,  under  color  of  title  and  in  good  faith,  adversely  to  the 
plaintiffs,  a  certain  part  of  the  premises  described  in  plaintiffs' 
complaint  (giving  a  description  of  the  same) ;  that  he  had  made 
valuable  improvements  upon  said  tract  of  land,  consisting  of  a  house 
and  fence,  of  the  value  of  $1,000 — and  prayed  that  the  value  of  the 
improvements  might  be  determined,  and  that  the  plaintiffs  be  re- 
quired to  pay  to  said  defendant  such  value.  It  is  contended  on 
the  part  of  the  respondents  that  this  answer  was  insufficient  to  al- 
low proof  as  to  the  value  of  the  lot  and  improvements,  but,  in  our 
opinion,  the  answer  is  a  good  pleading,  and  seems  to  have  been  so 
recognized  by  the  plaintiffs  in  their  reply,  in  which  they  admit  that 
the  house  and  fence  referred  to,  aside  from  the  lot,  was  of  the  value 

of  $800;  and  they  alleged  that  the  value  of  the  tract  of  land,  aside 
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from  such  improvements,  was  about  the  sum  of  $300;  and,  while 
admitting  that  the  defendant  made  the  improvements  upon  the  land 
set  out  in  his  answer,  they  allege  that  the  same  were  made  in  bad 
faith,  and  with  a  full  knowledge  of  plaintiffs'  right  to  the  same. 
C)n  the  trial  the  defendant  when  upon  the  stand  as  a  witness  on  his 
own  behalf,  was  asked  the  following  question :  "Do  you  know  what 
the  reasonable  value  of  the  lot  is  that  you  occupy  in  that  place  in 
Lead  City  ?'*  to  which  question  the  plaintiffs  objected  as  incompetent, 
irrelevant  to  this  issue,  and  no  foundation  laid  for  the  counter- 
claim, which  objection  was  sustained  by  the  court,  and  the  defend- 
ant excepted.  The  appellant  contends  that  as  he  had  alleged  the 
value  of  the  premises  occupied  by  the  defendant  to  be  $200,  and  the 
plaintiffs  had  in  their  reply  alleged  that  the  same  were  worth  $300, 
it  was  competent  for  him,  under  the  pleadings,  to  show  the  value 
of  the  lot.  In  this  we  think  the  counsel  for  defendant  is  correct. 
The  objection  was  undoubtedly  based  upon  the  theory  that  the  de- 
fendant could  not  recover  the  value  of  the  improvements,  for  the 
reason  that  his  claim  was  not  based  upon  a  paper  title;  and  this 
seems  to  have  been  the  view  of  the  learned  counsel  for  the  respond- 
ents, and  such,  evidently,  was  the  view  of  the  learned  circuit  court 
r>ut  in  this  view  the  court,  in  our  opinion,  was  in  error.  It  is  con- 
tended by.  the  defendant  that  as  the  plaintiffs  relied  solely  upon  prior 
actual  possession  as  their  ground  for  recovery,  and  defendant  also 
relied  upon  actual  possession,  claiming  that  the  premises  were  va- 
cant and  unoccupied  at  the  time  he  entered  into  possession,  and  such 
actual  possession  by  the  defendant  constitutes  prima  facie  color  of 
title,  it  is  not  necessary  for  a  defendant  in  the  actual  possession  to 
show  a  paper  title  in  order  to  bring  himself  within  the  provisions  of 
section  5455,  Comp.  Laws,  which  reads  as  follows:  "In  an  ac- 
tion for  the  recovery  of  real  property  upon  which  permanent  im- 
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provements  have  been  made  by  a  defendant  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim  of  the 
plaintiff,  in  good  faith,  the  value  of  such  improvements  must  be 
allowed  as  a  counterclaim  by  such  defendant."     In  a  note  to  Tate's 
Heirs  v.  Southard,  14  Am.  Dec.  578,  the  annotator,  in  discussing 
the  question  of  the  necessity  of  a  writing  in  order  to  show  color  of 
title,  says:     '*It  seems,  however,  to  be  the  better  doctrine  that  *color 
of   title'  may  exist  without  any  instrument  purporting  to  convey 
title,  provided,  always,  that  there  is  a  bona  fide  claim  of  title,  and 
some  record  or  some  public  and  notorious  act,  such  as  a  survey,  in 
which  the  precise  extent  of  the  claim  is  defined,  and  with  reference 
to  which  the  claim  is  made.     This  is  very  distinctly  laid  down  in 
McClellan  v.  Kellogg,  17  III.  501,  by  Scates,  C.  J.,  who  says^     'Color 
may  be  given  for  title  without  a  deed,  or  writing  at  all,  and  com- 
mence in  trespass;  and,  when  founded  upon  a  writing,  it  is  not  es- 
sential that  it  should  show  upon  its  face  a  prima  facie  title,  but 
that  it  may  be  good  as  a  foundation  for  color,  however  defective.'  " 
In  Rannels  v.  Rannels,  52  Mo.  112,  the  court  says:     "It  is  not  nec- 
essary that  this  color  of  title  should  be  created  by  deed  or  other  in- 
strument of  writing.     It  may  be  created  by  an  act  in  pais  without 
writing."     And  in  McCall  v.  Neely,  3  Watts  69,  Judge  Gibson  said : 
"To  give  color  of  title,  therefore,  would  not  seem  to  require  the  aid 
of  a  written  conveyance,  or  recovery  by  process  and  judgment,  for 
the  latter  would  require  it  to  be  the  better  title.     I  would  say  that 
an  entry  is  by  color  of  title  when  it  is  made  under  a  boni  fide,  and 
not  pretended,  claim  of  title  existing  in  another."     In  Bell  v.  Long- 
worth,  6  Ind.  273,  the  supreme  court  of  Indiana  says :     **But  when 
a  party  is  in  possession  pursuant  to  a  state  of  facts  which  of  them- 
selves show  the  character  and  extent  of  his  entry  and  claim,  the 
case  is  entirely  different,  and  such  facts,  whatever  they  may  be  in 
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a  given  case,  perform  sufficiently  the  office  of  color  of  title.  They  ev- 
idence the  character  of  the  entry  and  the  extent  of  the  claim,  and 
no  colorable  title  does  more."  In  Humbert  v.  Trinity  Church,  24 
Wend.  587,  the  court  for  the  correction  of  errors  of  the  state  of 
New  York,  in  speaking  of  what  constitutes  colorable  title,  says: 
"The  books  require  color  of  title,  by  deed  or  other  documental  sem- 
blance of  right  in  the  defendant,  only  when  the  defense  is  founded  on 
a  constructive  adverse  possession.  But  neither  a  deed  nor  any  equiv- 
alent muniment  is  necessary  where  the  possession  is  indicated  by 
actual  occupation,  and  any  other  evidence  of  an  adverse  claim  exists. 
*  *  *  An  oral  claim  of  exclusive  title,  or  any  other  circum- 
stances by  which  the  absolute  owner  of  the  land  is  distinguished 
from  the  naked  possessor,  are  equally  admissible,  and  maV  be 
equally  satisfactory.'*  See  i  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  861, 
and  cases  cited.  It  is  true  the  cases  cited  are  cases  relating  to  ad- 
verse possession,  but  the  same  principle  applies  to  color  of  title  as 
used  in  section  5455,  Comp.  Laws,  above  quoted.  One  theory  of 
the  doctrine  of  color  of  title  is  that  one  in  the  actual  possession  of 
a  part  of  a  tract  of  land  under  color  of  title  is  deemed  to  be  in  pos- 
session of  the  whole  tract  described  in  the  paper  title.  Another  the- 
ory is  that  the  paper  title,  if  taken  in  good  faith,  gives  to  the  party 
an  apparent  title  to  the  property  described  in  the  conveyance  to 
him.  But  where  neither  party  claims  any  higher  or  better  title 
than  actual  possession,  a  defendant  in  such  actual  possession  under 
a  bona  fide  claim  of  title,  wdthin  the  meaning  of  our  statute  relat- 
ing to  improvements,  to  the  extent  of  his  actual  occupancy  or  actual 
possession,  holds  under  color  of  title. 

It  is  strenuosly  contended  on  the  part  of  the  counsel  for  re- 
spondents that,  while  the  plaintiffs  may  recover  by  virtue  of  their 
prior  actual  possession,  the  defendant,  though  he  may  have  entered 
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upon  the  premises  in  good  faith  and  under  the  honest  belief  that 
the  same  were  vacant  and  unappropriated,  and  made  valuable  im- 
provements thereon,  cannot  recover  for  such  improvements  unless 
he  can  show  a  paper  title  to  the  premises.  We  cannot  agree  with  the 
learned  counsel  in  this  contention.  If  actual  prior  possession  con- 
stitutes a  title  that. will  enable  the  plaintiff  to  recover  possession  of 
the  property — a  proposition  not  questioned — certainly  actual  pos- 
session under  a  boni  fide  claim  of  title  by  the  defendant  is  such  a 
color  of  title  as  will  enable  him  to  recover  his  improvements.  The 
counsel  for  respondents  call  our  attention  to  the  language  of  the 
supreme  court  of  the  United  States  in  Deffeback  v.  Hawke,  115 
U.  S.  392,  6  Sup.  Ct.  95,  29  L.  Ed.  423,  in  which  that  court  says : 
^"There  can  be  no  color  of  title  in  an  occupant  who  does  not  hold 
under  any  instrument,  proceeding,  or  law  purporting  to  transfer 
to  him  the  title  or  give  to  him  the  right  of  possession.  And  there 
can  be  no  such  thing  as  good  faith  in  adverse  holding,  where  the 
party  knows  that  he  has  no  title,  and  that  under  the  law,  which  he  is 
presumed  to  know,  he  can  acquire  none  by  his  occupation."  It 
may  be  stated  that  the  ground  in  controversy  in  that  case  was  a 
placer  mining  claim,  and  that  title  could  only  be  acquired  to  it  by 
a  location  made  under  the  laws  of  the  United  States,  for  mining 
purposes,  and  that  it  was  not  open  for  settlement  as  a  town  site. 
In  such  case,  therefore,  as  said  by  the  court,  there  could  be  no  such 
thing  as  good  faith  in  an  adverse  holding.  He  could  acquire  no  title 
by  occupation,  and  hence  there  could  be  no  color  of  title.  So  far  as 
the  record  discloses,  the  defendant,  as  an  occupant  of  the  premises, 
had  presumptively  a  good  right  thereto,  as  the  land  is  not  shown 
to  be  such  as  could  not  be  actually  held  by  possession.  We  are  of 
the  opinion  that  the  evidence  was  competent  and  relevant  and  should 
have  been  admitted. 
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The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
granted. 


Pendo  et  al  v.  Blythe. 
(Opinion  filed  February  12,  1902.) 

Appeal  from  circuit  court,  Lawrence  county.  Hon.  Joseph  B. 
Moore,  Judge. 

Action  by  Raffaelo  M.  Pendo  and  anpther  against  James 
Blythe.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Thomas  L.  Redlon  and  McLaughlin  &  McLaughlin,  for  appel- 
lant. 

Edwin  Van  Cise  and  John  R.  Russell,  for  respondents. 

'  '*.:  V/  "  ■ 
Corson,  J.    This  is  an  action  by  the  plaintiff  to  recover  a  small 

^ract  of  land,  a  part  of  the  tract,  250x250,  claimed  by  the  plain- 
tiffs, and  fully  described  in  the  pleadings  in  the  case  of  the  Same 
Plaintiffs  v.  Beakey,  decided  at  the  present  term  of  this  court,  and 
reported  in  15  S.  D.  344, 89  N.  W.  655.  The  evidence  in  this  case,  the 
rulings  of  the  court  therein,  instructions  to  the  jury,  and  briefs  of 
counsel  are  substantially  the  same  as  in  the  Beakey  case,  and  for  the 
reasons  stated  in  the  opinion  in  that  case  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  a  new  trial  granted. 
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City  of  Madison  v.  Horner. 

X.  Actions  for  violation  of  city  ordinances  are  not  criminal  actions, 
within  the  meaning  of  Comp.  Laws,  §§4813.  4814,  dividing  actions  into 
two  classes — criminal  and  civil — and  defining  a  criminal  action  as 
"one  prosecuted  by  the  state  against  a  person  charged  with  a  public 
offense,  for  the  punishment  thereof.'* 

2.  Comp.  Laws,  §  5214,  provides  tor  appeals  in  civil  actions,  and  Sec- 
tion 7499  provides  that  either  party  in  a  criminal  action  may  sue  out 
a  writ  of  error.  Held,  that  an  action  for  the  violation  of  a  city  ordi- 
nance, not  being  a  criminal  action,  could  only  be  brought  to  the 
supreme  court  by  appeal,  and  not  by  writ  of  error. 

(Opinion  filed  February  12,  1902.) 

Error  to  circuit  court,  Lake  county. 

Action  by  the  city  of  Madison  against  John  C.  Homer  for 
violation  of  an  ordinance.  On  a  judgment  of  the  circuit  court  affirm- 
ing a  judgment  of  conviction,  defendant  brings  error.    Writ  vacated. 

T,  J,  Spongier,  for  plaintiff  in  error. 

William  McGrath,  for  defendant  in  error. 

Corson,  J.  An  action  vsras  commenced  against  the  plaintiff  in 
error  by  the  city  of  Madison,  charging  him  with  a  violation  of  one  of 
the  city  ordinances  of  said  city.  Being  convicted  in  the  police  court 
of  said  city  he  appealed  to  the  circuit  court  upon  questions  of  both 
law  and  fact,  and  the  judgment  of  the  said  police  court  was  affirmed. 
Thereupon  he  sued  out  a  writ  of  error  to  this  court.  The  defendant 
in  error  at  the  proper  time  moved  the  court  to  vacate  and  set  aside 
the  writ  of  error  on  the  ground  that  this  court  had  no  jurisdiction 
to  review  the  decision  of  the  circuit  court,  for  the  reason  that  the 
same  could  only  be  brought  to  this  court  for  review  by  appeal.  The 
question  now  presented  has  never  been  decided  by  this  court,  al- 
though incidentally  raised  in  the  case  of  City  of  Huron  v.  Carter, 
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5  S.  D.  4,  57  N.  W.  947 ;  City  of  Sioux  Falls  v.  Kirby,  6  S.  D.  62, 
60  N.  W.  156,  25  L.  R.  A.  621 ;  and  City  of  Lead  v.  Klatt,  11  S.  D. 
109,  75  N.  W.  896.  But  as  those  cases  were  brought  to  this  court 
by  appeal,  we  did  not  deem  it  necessary  to  pass  upon  the  question 
now  presented.  Upon  a  careful  review  of  the  question,  we  are  of  the 
opinion  that  the  judgments  rendered  for  violation  of  city  ordinances, 
instituted  in  the  name  of  the  city,  must  in  all  cases  be  brought  to  this 
court  by  appeal,  and  not  by  v/rit  of  error.  Actions  for  violation  of 
city  ordiannces  are  not  criminal  actions,  within  the  meaning  of  the 
statutes  of  this  state.  Section  4813,  Comp  Laws,  provide3:  "Ac- 
tions are  of  two  kinds:  (i)  Civil.  (2)  Criminal."  Section  4814 
provides :  A  criminal  action  is  one  prosecuted  by  the  state  as  a  party 
against  a  person  charged  with  a  public  offense,  for  the  punishment 
thereof."  And  section  4815  provides :  Every  other  is  a  civil  action." 
It  wnll  be  observed  that  criminal  actions  are  only  such  as  are  prose- 
cuted by  the  state  as  a  party.  Section  5214  provides  for  appeals  in 
civil  actions,  and,  in  eflPect,  prohibits  writs  of  error  in  civil  cases ;  and 
as  an  action  for  the  violation  of  a  city  ordinance  is,  as  we  have  seen, 
a  civil  action,  it  can  only  be  reviewed  in  this  court  by  appeal.  This 
is  made  clear  by  an  examination  of  the  chapter  providing  for  writs 
of  error.  Section  7499  provides  that  either  party  may  sue  out  a 
writ  of  error  "in  a  criminal  action,"  section  7502  provides  that  de- 
fendant may  sue  out  a  writ  in  certain  cases,  and  section  7503  pro- 
vides that  a  writ  may  be  sued  out  by  the  state,  also  in  certain  cases. 
It  will  thus  be  seen  that  it  is  only  in  criminal  cases  wherein  the 
state  is  a  party  that  the  writ  of  error  can  be  properly  allowed,  and 
it  was  evidently  not  contemplated  that  cases  arising  under  city  or- 
dinances, prosecuted  in  the  name  of  the  city,  should  be  reviewed  by 
this  court  on  a  writ  of  error.  That  actions  for  the  violation  of  city 
ordinances  are  not  criminal  actions  seems  to  be  sustained  bv  the 


Digitized  by  VjOOQ IC 


City  of  Madison  v.  Cameron.  361 

Feb.,  1902]  Opinion  of  th6  Court— CORSON,  J. 

• 
weight  of  authority.  ^  Ex  parte  HoUwedell,  74  Mo.  395 ;  City  of 
Kansas  v.  Clark,  68  Mo.  588;  Miller  v.  O'Reilly,  84  Ind.  168; 
Williams  v.  City  Council,  4  Ga.  509;  Byers  v.  Com.,  42  Pa.  89;. 
People  V.  Justices  of  Court  of  Special  Sessions,  74  N.  Y.  406;  City 
of  Davenport  v.  Bird,  34  Iowa,  524 ;  Town  of  Brookville  v.  Gagle, 
73  Ind.  117. 

As  writs  of  error  are  only  allowed  in  criminal  cases  in  which 
the  state  is  a  party,  the  wfit  could  not  be  properly  issued  in  this  case, 
and  the  motion  of  the  defendant  in  error  must  be  granted.  The 
writ  of  error  is  therefore  vacated  and  set  aside,  and  the  clerk  of 
this  court  is  directed  to  return  the  record  to  the  clerk  of  the  court  of* 
the  proper  county. 


City  of  Madison  v.  Cameron. 
(Opinion  nied  February  12,  1902.) 

Error  to  circuit  court,  Lake  county. 

Action  by  the  city  of  Madison  against  Ed  Cameron.  Judg- 
ment against  defendant,  and  he  brings  error.     Writ  vacated. 

T.  /.  Spangler,  for  plaintiff  in  error. 

William  McGrath,  for  defendant  in  error. 

Corson,  J.  This  case  is  before  us  on  motion  to  vacate  and  set 
aside  writ  of  error  issued  from  this  court.  The  case  is  substanti- 
ally the  same  as  the  case  of  City  of  Madison  v.  Homer,  15  S:  D.  359, 
89  N.  W.  474.  For  the  reasons  stated  in  the  opinion  in  that  case, 
the  motion  is  granted  and  the  writ  of  error  is  vacated  and  set  aside 
and  the  clerk  of  this  court  is  directed  to  return  the  record  herein, 
to  the  clerk  of  the  court  of  the  proper  county. 
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Persons  v.  Van  TassAl  et  al. 

Plaintiff  intrusted  funds  to  an  agent,  to  be  invested  in  mortgages.  The 
agent  invested  the  money  in  a  mortgage  in  his  own  name,  and  then 
assigned  it  to  plaintiff,  but  tbe  assignment  was  not  recorded.  After 
the  execution  of  the  mortgage  the  agent  acquired  the  legal  title  to 
the  land,  and  it  was  thereafter  sold  under  a  judgment  against  him, 
and  defendant's  vendor  purchased  it;  neither  defendant  nor  her  ven- 
dor having  any  notice  of  plaintiff's  interest  in  the  property,  HeW, 
in  a  suit  to  foreclose  the  mortgage,  that  pursuant  to  the  doctrine  that, 
where  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
he  by  whose  negligence  the  loss  occurred  must  suffer,  defendant's  title 
was  not  subject  to  plaintiff's  claim. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Sanborn  county.  Hon.  Frank  B. 
Smith,  Judge. 

Suit  by  Edmund  R.  Persons  against  Florence  Singletary,  Liz- 
zie  M.  Van  Tassal,  and  others  to  quiet  title  to  certain  realty.  From 
a  judgement  in  favor  of  defendant  Singletary,  plaintiff  appeals.  Af- 
firmed. 

Elliott  &  Stilwill,  for  appellant. 

Melvin  Grigsby  and  S.  K,  Grigsby,  for  respondents. 

Fuller,  J.  The  trial  court  quieted  in  the  defendant  Single- 
tary the  title  to  the  premises  described  in  a  mortgage,  the  fore- 
closure of  which  was  undertaken  by  this  action,  and  plaintiff  ap- 
peals. The  facts  essential  to  the  questions  of  law  to  be  determined 
may,  in  the  order  of  time,  be  stated  as  follows:  On  the  30th  day 
of  January,  1889,  the  Van  Tassals,  who  then  owned  the  land,  bor- 
rowed of  F.  T.  Day  $1,650,  due  in  five  years,  and,  to  secure  its  pay- 
ment, executed  to  Day  the  mortgage  in  suit,  which  was  recorded  in 
due  form  five  days  thereafter.     By  a  warranty  deed,  which  was  im- 
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mediately  recorded,  the  Van  Tassals  conveyed  the  premises  on  the 
loth  day  of  February,  1892,  to  the  defendant,  Charles  C.  Anderton, 
from  whom  F.  T.  Day  obtained  a  conveyance  of  all  the  right,  title 
and  interest  thus  acquired  on  the  2nd  day  of  June,  1893,  although 
the  deed  was  not  recorded  until  the  31st  day  of  December,  1897. 
Thirteen  months  after  the  execution  and  delivery  of  this  deed,  and 
while  the  mortgage  in  suit  was  of  record  in  the  name  of  F.  T.  Day, 
the  defendant  Grigsby  duly  filed  a  notice  of  lis  pendens,  and  insti- 
tuted an  action  against  him,  aided  by  an  attachment  levied  on  the 
premises  described  in  the  above-mentioned  deed  and  the  recorded 
mortgage;  and,after  the  entry  of  judgment  in  such  action  in  favor 
of  the  plaintiff  and  against  the  defendant  for  more  than  $18,000, 
the  premises  were  regularly  sold  on  the  nth  day.  of  December, 
1895,  at  execution  sale,  for  $1,140,  to  the  defendant  Grigsby,  who 
on  the  24th  diay  of  January,  1896,  recorded  his  certificate  of  sale, 
which  the  sheriff  had  executed  in  the  usual  form.  As  found  by 
the  court,  the  defendant  Singletary  obtained  her  title  in  the  follow- 
ing manner :  "That  on  the  3rd  day  of  July,  1896,,  the  said  Melvin 
Grigsby,  for  a  valuable  consideration,  duly  assigned  the  said  cer- 
tificate of  sale  to  the  defendant  Florence  Singletary,  which  said 
assignment  was  filed  and  recorded  in  the  office  of  the  register  of 
deeds  of  Sanborn  county  on  the  7th  day  of  January,  1897,  in  Book 
25,  on  page  565.  That  on  the  31st  day  of  December,  1896,  in  pur- 
suance of  the  said  sheriff's  sale,  and  the  sheriff's  certificate  issued 
thereon  and  assigned  as  aforesaid,  the  sheriff  of  Sanborn  county  duly 
made,  executed,  and  delivered  to  the  said  Florence  Singletary  his 
deed  to  the  said  land,  which  deed  was  filed  and  recorded  in  the  office 
of  the  register  of  deeds  of  Sanborn  county  on  January  7,  1897,  i^^ 
Book  Y.  of  Sheriff's  deeds,  page  303."  To  recover  in  this  action, 
plaintiff  relies  wholly  upon  the  following  findings  of  fact:    "That 
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prior  to  the  said  30th  day  of  January,  1889,  the  plaintiff,  Edmund  R. 
Persons,  intrusted  with  the  said  F.  T.  Day  a  large  amount  of  money 
for  the  purpose  of  investment  in  mortgages  and  securities.  That 
the  money  invested  in  this  mortgage  was  the  money  of  the  said  Ed- 
mund R.  Persons.  That  the  mortgage  was  intended  by  said  F.  T. 
Day,  and  treated  by  him,  as  representing  $1,650  of  the  money  so  in- 
trusted to  him  by  said  Persons;  that  said  Day  had  a  separate  box 
in  his  office,  in  which  were  kept  the  papers  of  said  Persons,  including 
the  mortgage  in  question.  That  an  assignment  of  said  mortgage,  in 
clue  form,  was  signed  and  acknowledged  by  said  Day,  and  placed  in 
this  box,  and  with  the  intention  of  transferring  the  said  mortgage 
to  said  Persons.  It  remained  there  until  Day  made  an  assignment  for 
the  benefit  of  his  creditors,  when  the  assignee,  on  August  17,  1896, 
delivered  the  said  mortgage  and  the  notes  secured  thereby,  apd  the 
said  assignment,  to  the  said  Persons."  The  defendants  Singletary 
and  Grigsby  never  knew  that  the  money  invested  in  the  mortgage 
belonged  to  plaintiff,  and  prior  to  the  22d  day  of  August,  1896,  when 
the  assignment  thereof  was  recorded,  there  was  nothing  to  indicate, 
even  constructively,  that  plaintiff  claimed  or  would  ever  assert  any 
rights  under  the  mortgage  here  relied  upon. 

There  being  nothing  to  show  when  Day,  who  had  been  permit- 
ted to  take  and  record  the  mortgage  in  his  own  name,  formed  the  in- 
tention to  treat  that  instrument  as  representing  plaintiff's  money, 
and  placed  the  same,  together  with  the  assignment  thereof,  in  a  sep- 
arate box  in  his  office,  it  may  well  be  presumed,  in  support  of  the 
judgment  appealed  from,  that  such  intention  was  formed,  and  the  as- 
signment of  the  mortgage  executed,  some  time  after  the  premises 
were  sold,  in  partial  satisfaction  of  the  Grigsby  judgment,  and  the 
recorded  certificate  of  such  sale  was  assigned  to  the  defendant  Sin- 
gletary.    The  fact  that  plaintiff  allowed  Day  to  thus  handle  his 
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money,  and  sat  silently  by  until  long  after  the  five  years  for  which 
the  mortgage  was  to  run  had  expired,  and  Day,  the  apparent  owner 
of  the  fee,  had  become  bankrupt,  fully  justifies  the  inference,  in  the 
absence  of  anything  to  the  contrary,  that,  upon  the  execution  of  such 
mortgage,  plaintiff  concluded  to  treat  Day  as  his  debtor.  The  true 
test  of  merger  is  the  intention  of  the  party,  deducible  from  the  cir- 
cumstances when  not  expressed,  and  the  law  presumes  such  intention 
to  be  in  accordance  with  his  pecuniary  interest.  Whatever  the  legal 
rights  of  Day  might  have  been  at  the  time  he  obtained  the  deed  from 
.  the  grantee  of  his  mortgagor,  the  fact  that  he  took  no  steps  to  col- 
lect the  overdue  note  secured  by  the  mortgage  suggests,  when  con- 
sidered independently  of  the  undisclosed  assignment  thereof,  that  he 
considered  such  indebtedness  extinguished  by  the  deed,  and  the  ti- 
tle to  the  mortgaged  premises  perfect  in  himself.  Whether  the  trial 
court  applied  the  doctrine  of  merger  does  not  appear  from  the  rec- 
ord, and  whether,  as  between  plaintiff  and  Day,  the  two  rights  ex- 
isted in  the  latter  by  reason  of  a  merger,  is  a  question  not  necessary 
to  be  determined.  The  facts  and  circumstances  of  this  case  fully 
justify  the  application  of  the  universal  doctrine  that,  where  one  or 
two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  by  whose 
negligence  it  happened  must  sustain  the  loss.  Had  plaintiff  required 
the  mortgage  to  be  taken  in  his  own  name,  or  even  obtained  and  re- 
corded an  assignment  thereof  within  a  reasonable  time,  the  injury 
incident  to  the  seizure  and  sale  of  the  property  of  a  stranger  in  satis- 
faction of  a  claim  against  a  judgment  debtor  might  have  been 
avoided,  and  property  of  the  judgment  debtor,  against  which  no 
third  person  would  attempt  to  assert  a  claim,  might  have  been  seized 
and  sold  under  the  Grigsby  execution. 

A  more  appropriate  case  for  the  application  of  the  wholesome 
rule  above  mentioned  cannot  be  well  imagined,  and  the  judgment 
appealed  from  is  affirmed. 
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McCarrier  v.  Hollister. 

The  general  rule  that  the  negligence  of  an  independent  contractor  cannot 
be  charged  on  the  other  party  tc  the  contract,  does  not  apply  where 
th^  work  contracted  for  is  intrinsically  dangerous;  and,  if  an  inde- 
pendant  contractor  engaged  in  connecting  a  private  building  with  a 
sewer  negligently  fails  to  properly  guard  his  excavation  with  lights  or 
barriers,  and  a  party  is  injured,  the  employer  is  liable. 

(Opinion  filed  March  1,  1902.) 

xAppeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  JoNES^  Judge. 

Action  by  Owen  McCarrier  against  Fannie  E.  Hollister,  to  re- 
cover damages  for  injuries  caused  by  falling  in  an  open  ditch  on  or 
near  premises  owned  by  defendant  and  occupied  by  a  tenant.  Judg- 
n^ent  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Daiis,  Lyon  &  Gates,  for  appellant. 

The  parties  in  charge  of  the  work  were  independent  contrac- 
tors. I  Sher.  &  Redf.  Neg.,  5th  Ed.,  Sec.  164;  Hexamer  v.  Webb, 
loi  N.  Y.  377 ;  Bibb's  Admr.  v.  Norfolk  &  Western  R.  R.  Co.,  14 
S.  E.  163;  Long  V.  Moon  17  S.  W.  810. 

An  employer  is  not  respcxisible  to  third  persons  for  the  negli- 
gence of  an  independent  contractor  or  his  servants  or  agents  in  the 
execution  of  the  work,  if  he  used  ordinary  skill  to  select  a  contractor 
of  proper  skill  and  prudence.  Sherm.  &  Redf.  Neg.,  5th  Ed.  Sec. 
168;  Blake  v.  Ferris,  5  N.  Y.  48;  Boomer  v.  Wilbur,  176  Mass. 
482 ;  Pack  V.  City  of  New  York,  8  N.  Y.  222 ;  Kelley  v.  City  of  New 
York,  II  N.  Y.  432;  Hexamer  v.  Webb,  loi  N.  Y.  377;  Roswell 
ea  al,  v.  Laird,  8  Cal.  409 ;  Du  Pratt  v.  Lick,  38  Cal.  691 ;  Frassi 
v.  McDonald,  55  P.  140;  Scammon  et  al.  v.  Chicago,  25  III.  361; 
Painter  v.  Mayor,  46  Pa.  St.  213;  Forrest  v.  Wright,  2  Mich.,  368; 
Riedel  v.  Moran,  Fitzsimmons  &  Co.,  61   N.  W.   509;    Miller  v. 
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Minnesota  R.  Co.,  76  la.  655;  Conners  v.  Hennessey,  112  Mass.  96; 
Hillard  v.  Richardson,  3  Gray.  449;    Clark  v.  Vt.  Cen.  R.  Co.,  28 
Vt.  103 ;  Schip  V.  Pabst  Brewing  Co.,  64  Minn.  22 ;  66  N.  W.  3. 
A,  B,  Kittredge,  for  respondent. 

Haney,  P.  J.  This  action  was  brought  to  recover  for  injuries 
caused  by  falling  into  an  open. ditch  on  or  near  premises  in  the  city 
of  Sioux  Falls  owned  by  the  defendant  and  occupied  by  a  tenant. 
For  the  purpose  of  connecting  her  tenement  with  the  city  sewer,  de- 
fendant employed  skilful  and  careful  contractors,  under  an  agree- 
ment whereby  they  were  to  dig  the  ditch,  lay  the  pipe,  make  connec- 
tions, furnish  all  materials,  and  do  everything  necessary  to  complete 
the  work  for  $31.  The  work  was  begun  Friday,  August  4,  1899, 
and  completed  on  the  following  Monday.  The  ditch  extended  from 
near  the  center  of  the  street,  under  the  sidewalk,  and  aross  defend- 
ant's lot  to  the  house.  There  was  no  fence  where  the  ditch  entered 
the  lot.  The  walk  was  on  a  level  with  the  lawn,  and  two  feet  from 
the  line  of  the  lot.  The  accident  occurred  between  9  and  10  o'clock 
•  Sunday  evening.  The  pipe  had  then  been  laid,  and  the  'ditch  filled 
from  the  center  of  the  street  to  the  walk,  but  was  open  from  the  walk 
to  the  house.  There  w^ere  no  light  or  guards  to  give  warning  of 
the  danger.  In  passing  along  the  walk,  plaintiff  fell  into  the  ditch, 
and  was  injured.  The  jury  having  returned  a  verdict  for  $2,000, 
defendant  appealed  from  the  judgment  entered  thereon. 

The  jury  having  found  under  proper  instructions  .hat  ordinary 
care  was  not  exercised  to  protect  persons  passing  on  the  walk  at  the 
time  of  the  accident,  and  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  the  only  question  demanding  attention  is 
whether  the  contractors,  who,  without  defendant's  knowledge,  left 
the  excavation  unguarded,  are  alone  liable  for  plaintiff's  injuries. 
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It  is  disclosed  by  the  evidence  that  the  work  was  done  by  independ- 
ent contractors.  Respondent  concedes  the  general  rule  to  be  that 
property  owners  are  not  responsible  for  injuries  caused  by  the  neg- 
ligence of  competent,  independent  contractors,  but  contends  that 
there  are  certain  well  established  exceptions  to  the  general  rule, 
and  that  this  case  falls  within  such  exceptions.  Actions  in  which 
the  liability  of  property  owners  for  the  negligence  of  independent 
contractors  has  beeil  involved  are  so  numerous  that  an  exhaustive 
review  of  them  would  extend  this  opinion  beyond  all  reasonable 
limits.  i6  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  pp.  187-210;  note  to 
Bridge  Co.  v.  Steinbrock  (Ohio),  76  Am.  St.  Rep.  375  (s.  c.  55 
N.  E.  618).  The  issues  presented  by  this  appeal  have  received 
thoughtful  consideration.  While  the  legal  principles  involved  in 
this  class  of  litigation  are  stated  by  the  authorities  with  measurable 
clearness  and  precision,  their  proper  application  to  tlie  facts  of  any 
particular  case  is  often  extremely  difficult.  For  the  purposes  of  this 
appeal  the  general  rule,  with  its  qualifications,  may  be  stated  thus: 
While  the  master  is  liable  for  the  negligence  of  the  servant,  yet 
when  the  person  employed  is  engaged  under  an  entire  contract  for  a 
gross  sum  in  an  independent  operation,  and  is  not  subject  to  the  di- 
rection and  control  of  his  employer,  the  relation  is  not  regarded  as 
that  of  master  and  servant,  but  as  that  of  contractor  and  con- 
tractee ;  and  in  such  case  the  general  rule  is  that  the  negligence  of  the 
contracting  party  cannot  be  charged  upon  him  for  whom  the  work 
is  to  be  done ;  and  this  rule  is  applicable  even  where  the  owner  of 
the  land  is  the  person  who  hires  the  contractor,  and  for  whose  ben- 
efit the  work  is  done.  If,  however,  the  performance  of  the  work 
will  necessarily  bring  wrongful  consequences  to  pass  unless  guarded 
against,  the  law  may  hold  the  employer  answerable  for  negligence 
in  the  performance  of  the  work.     Boomer  v.  Wilbur,   176  Mass. 
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482,  57  N.  E.  1004,  S3  L-  R-  A.  172.  If  the  work  contracted  for  is 
of  such  a  character  that  it  is  intrinsically  dangerous,  or  will  prob- 
ably result  in  injury  to  third  persons,  one  contracting  to  have  it 
done  is  liable  for  such  injuries  though  the  injury  may  be  avoided 
if  the  contractor  take  proper  precautions,  there  being  a  distinction 
between  such  a  case  and  one  in  which  the  work  contracted  for  is 
such  that,  if  properly  doiie,  no  injurious  consequences  can  arise. 
As  was  stated  by  Cockburn^  C.  J.,  in  Bower  v.  Peate,  i  Q.  B. 
Div.  321.  "There  is  an  obvious  difference  between  commit- 
ting work  to  a  contractor  to  be  executed,  from  which,  if 
properly  done,  no  injurious  consequences  can  arise,  and  hand- 
ing over  to  him  work  to  be  done  from  which  mischievous 
consequences  will  arise  unless  preventive  measures  are  adopted. 
While  it  may  be  just  to  hold  the  party  authorizing  the  work  in  the 
former  case  exempt  from  liability  from  injury  resulting  from  neg- 
ligence which  he  had  no  reason  to  anticipate,  there  is,  on  the  other 
hand,  good  ground  for  holding  him  liable  for  injury  caused  by  an 
act  certain  to  be  attended  with  injurious  consequences  if  such  con- 
sequences are  not  in  fact  prevented,  no  matter  through  whose  de- 
fault the  omission  to  take  the  necessary  measures  for  such  preven- 
tion may  arise."  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  p.  201. 
The  contract  in  the  case  at  bar  contemplated  an  excavation  in 
one  of  #»e  principal  streets  of  the  city  of  Sioux  Falls.  The  work 
contracted  for  could  not  be  done  without  creating  a  condition  in 
the  public  thoroughfare  from  which  mischievous  consequences  might 
reasonably  be  expected  to  arise  unless  preventive  measures  were 
adopted.  An  excavation  for  the  purpose  of  constructing  a  sewer 
may  not  be  unlawful,  but  .it  is  certainly  intrinsically  dangerous, 
and,  unless  properly  guarded,  liable  to  cause  personal  injuries.     The 

nature  of  the  work  demands  more  than  its  proper  performance. 
Vol  15  S  D.— 24 
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Digfi^ing  the  ditch  and  laying  the  pipe  are  not  enough.  Lights,  bar- 
riers, or  other  safeguards  are  required  during  the  progress  of  the 
work  to  protect  persons  from  such  accidents  as  the  one  resulting 
in  plaintiff's  injury.  Where  the  work  contemplated  by  the  con- 
tract is  of  such  a  nature  that  the  public  safety  requires  something 
more  to  be  done  than  the  mere  construction  of  the  improvement,  we 
think  the  owner  of  the  property  owes  a  duty  to  the  jublic  to  see 
that  proper  safeguards  are  taken,  and  that,  where  such  precautions 
are  not  taken,  he  should  not  escape  liability  for  resulting  injuries. 
The  judgment  of  the  circuit  court  is  affirmed. 


Meldrum  v.  Kenefick. 

1.  Comp.  Laws,  §  4277,  declares  that:  "A  promise  to  answer  for  the  obli- 
gation of  another,  in  any  of  the  following  cases,  is  deemed  an  original 

obligation  of  the  promlser,  and  need  not  be  in  writing:  ♦  •  • 
Where  the  creditor  parts  with  value  or  enters  into  an  ob- 
ligation in  consideration  of  the  obligation  in  respect  to 
which  the  promise  Is  made,  in  terms  ,  or  under  circum- 
stances such  as  to  render  the  party  making  the  promise  the  principal 
debtor,  and  the  person  in  whose  behalf  it  is  made  his  surety."  Defend- 
*ant  had  a  conversation  with  plaintiff  with  respect  to  building  a  house 
on  a  farm  occupied  by  defendant's  brother,  and  plaintiff  told  defend- 
ant he  could  not  build  it  on  the  brother's  account.  Defendant  there- 
upon told  him  to  go  ahead  and  "I  will  gee  that  you. get  your  money." 
Held,  an  original  undertaking  on  defendant's  part,  within  the  statute, 
and  binding  though  not  in  writing. 

2.  An  objection  that  a  contract  of  guaranty  is  void  because  not  In  writing, 

as  required  by  the  statute  of  frauds,  cannot  be  raised  for  the  first 
time  in  the  supreme  court. 

3.  Under  Comp.  Laws,  §  4934,  providing  that  no  variance  between  plead- 
ing and  proof  shall  be  deemed  material  unless  the  other  party  is 
actually  misled  to  his  prejudice,  etc.,  an  alleged  variance  should  be 
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disregarded  by  the  trial  court  where  the  other  party  fails  to  suggest 
that  he  has  been  misled. 

4.  Comp.  Laws,  §  5032,  provides  that  an  issue  of  law  must  be  tried  by 
the  court,  and  that  an  issue  of  fact  for  the  recovery  of  money  only 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived  as  provided  in 
section  5065.  Section  5065  declares  that  "trial  by  jury  may  be  waived 
by  the  several  parties  to  an  issue  of  fact  in  actions  arising  on  contract 
or  for  the  recovery  of  specific  real  or  personal  property  with  or  without 
damages,  and  with  the  assent  of  the  court  in  other  actions,"  by  written 
consent  filed  with  the  clerk.  Held,  not  to,  require  the  court,  without 
its  consent,  to  try  issues  of  fact  in  a  common-law  action,  though  the 
parties  have,  by  written  stipulation,  waived  a  jury  trial. 

5.  Relieving  the  parties  from  a  stipulation  is  within  the  discretion  of 
the  court,  and  will  not  be  reviewed  unless  the  discretion  is  abused. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Josicph 
\V.  Jones,  Judge. 

Action  by  J.  G.  Meldrum  against  M.  R.  Kenefick.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Robertson  &  Dougherty,  for  appellant. 

R,  IV.  Hobart  and  Bailey  &  Voorhees,  for  respondent. 

Corson,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff.  The  cause  of  action  is  stated  in  the  complaint  as  fol- 
lows: **That  on  or  about  the  20th  day  of  October,  1892,  the  plain- 
tiff, at  defendant's  request,  entered  into  a  contract  with  one  Jo- 
seph S.  Kenefick  to  erect  and  construct  a  house  on  the  above  de- 
scribed premises,  ready  for  lathing  and  plastering,  at  the  agreed 
price  of  fifty  dollars,  for  which  defendant  agreed  to  pay  plaintiff." 
The  answer  was  a  general  denial.  The  case  was  tried  to  a  jury, 
and  the  defendant,  at  the  close  of  the  plaintiff's  evidence,  moved  the 
court  to  strike  out  the  evidence  of  the  plaintiff  for  the  reason  that 
It  appeared  from  the  same  that  he  had  not  made  a  contract  with 
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the  defendant  as  alleged  in  his  complaint,  and  because  it  appeared 
that  the  defendant  had  merely  guarantied  the  payment  of  the  con-- 
tract.  This  motion  was  denied,  and  the  plaintiff  excepted.  At 
the  close  of  all  the  evidence  the  defendant  moved  the  court  to 
direct  a  verdict  in  favor  of  the  defendant  on  the  ground  that  the 
undisputed  evidence  in  the  case  showed  that  the  plaintiff  claims  to 
hold  the  defendant  liable  under  a  guaraty,  and  not  as  principal 
debtor.  It  is  contended  on  the  part  of  the  appellant  that  inas- 
much as  in  the  complaint  it  is  alleged  that  the  plaintiff  entered  into 
a  contract  with  the  defendant  for  the  erection  of  the  building, 
and  the  evidence  showed  that  he  was  simply  a  guarantor,  and  not 
the  principal  debtor,  the  plaintiff  was  not  entitled  to  recover  in 
this  action,  for  the  reason  that  such  a  contract,  in  order  to  bind  the 
defendant,  must  be  in  writing,  under  the  statute.  It  is  contended 
on  the  part  of  the  respcMtident  in  support  of  the  judgment:  (i) 
That  the  contract  was  in  fact  an  original  contract  entered  into  by 
the  defendant,  upon  which  he  is  liable  to  the  plaintiff;  (2)  that 
if  the  defendant  was  a  guarantor,  under  the  evidence,  the  plaintiff 
was  entitled  to  recover,  for  the  reason  that  no  objection  was  made 
in  the  trial  court  that  the  guaranty  was  not  in  writing,  and  the  de- 
fendant cannot  raise  that  question  for  the  first  time  in  this  court 
It  appears  from  the  evidence  of  the  plaintiff  that  in  1892  he 
had  a  conversation  with  the  defendant  in  regard  to  the  building  of  a 
house  on  the  farm  then  occupied  by  a  brother  of  the  defendant; 
that  he  had  told  the  plaintiff  his  brother  had  the  plan,  and  was  in 
town,  and  requested  the  plaintiff  to  see  him ;  that  he'  saw  the  brother 
and  the  plan.  And  he  further  testifies:  "I  saw  Joe,  and  after- 
wards saw  the  defendant,  and  said  I  would  erect  the  house  for 
$50.  I  told  him  I  had  talked  with  Joe,  and  he  said  I  could  build 
it;   and  then  I  said  to  defendant,  *I  cannot  on  Joe's  account.'     De- 


Digitized  by  VjOOQ IC 


Meldrum  v.  Kenbpick.  373 

March,  1902.]  Opinion  of  the  Court— CORSON,  J. 

fendant  then  said,  *WeIl,  you  go  ahead  and  build  the  house,  and  I 
will  see  that  you  get  your  mc«iey/  I  built  and  completed  it  about 
the  last  of  October."  Plaintiff  then  testified  to  several  conversa- 
tions between  himself  and  the  defendant  in  regard  to  the  payment, 
in  one  of  \vhich  the  defendant  desired  the  witness  to  get  the  money 
out  of  his  brother  Joe — as  he  had  done  so  much  for  him,  he  wanted 
Joe  to  pay  it.  Subsequently,  defendant  refusing  to  pay,  the  plain- 
tiff brought  this  action.  It  will  be  observed  from  the  evidence  that 
he  refused  to  build  the  house  on  "Joe's  account",  and  that  the  de- 
fendant directed  him  to  go  ahead  and  build  the  house,  and  he 
would  see  that  the  plaintiff  should  get  his  money.  It  is  true  that 
the  plaintiff  spoke  in  some  portions  of  his  evidence  of  the  defendant 
having  guarantied  the  payment,  and  that  he  requested  the  brother 
to  pay  it;  but,  in  our  view,  the  case  comes  clearly  within  the  pro- 
visions of  subdivision  2,  §  4277,  Comp.  Laws,  which  reads  as  fol- 
lows :  *'A  promise  to  answer  for  the  obligation  of  another,  in  any 
of  the  following  cases,  is  deemed  an  original  obligation  of  the  prom- 
iser,  and  need  not  be  in  writing:  *  *  *  (2)  Where  the  cred- 
itor parts  with  value,  or  enters  into  an  obligation,  in  consideration  of 
the  obligation  in  respect  to  which  the  promise  is  made,  in  terms  or 
under  circumstances  such  as  to  render  the  party  making  the  prom- 
ise the  principal  debtor,  and  the  person  in  whose  behalf  it  is  made 
his  surety.  *  *  *  "  At  the  time  the  contract  was  made  with 
the  defendant,  no  debt  existed  on  the  part  of  his  brother,  and  the 
plaintiff  distinctly  refused  to  erect  the  building  upon  the  brother's 
responsibility.  It  is  clear  from  the  plaintiff's  evidence  that  he  re- 
lied entirely  upon  the  agreement  of  the  defendant  to  pay  him,  or 
see  him  paid,  for  erecting  the  buflding.  Ordinarily,  when  one  agrees 
to  pay  the  debt  of  another,  which  has  already  been  contracted,  the 
party  is  strictly  a  guarantor,  and  his  guaranty  must  be  in-  writing; 
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but  when  the  contract  is  originally  made  with  the  party  sought  to 
be  charged,  and  the  party  seeking  to  enforce  the  contract  relied  ex- 
clusively upon  the  responsibility  of  such  party,  the  contract  is  an 
original  one,  and  need  not  be  in  writing.  Section  4277,  Comp. 
Laws,  is  a  copy  of  section  1538  of  the  proposed  code  for  the  state 
of  New  York;  and  the  code  commissioners  of  that  state  refer  to 
the  following  cases,  among  others,  as  the  basis  for  this  subdivision 
of  the  section  :  Chase  v.  Day,  17  Johns.  114;  Quintard  v.  De  Wolf, 
34  Barb.  97 ;  Devlin  v.  Woodgate,  Id,  252 ;  Darlington  v.  McCunn, 
2  E.  D.  Smith,  411.  The  case  of  Chase  v.  Day,  supra,  was  an  ac- 
tion by  the  plaintiff,  Day,  to  recover  of  the  defendant.  Chase, ,  for 
newspapers  sold  and  delivered  to  him.  On  the  trial  it  was  shown 
that  Chase,  the  defendant,  called  at  the  printing  office  of  Day,  and, 
after  some  conversation  in  regard  to  the  terms  on  which  Day  would 
let  the  nephew  of  the  defendant  have  newspapers,  the  defendant 
Chase  said:  ''If  my  nephew  should  call  for  papers,  I  will 
be  responsible  for  the  papers  that  he  shall  take."  In  discussing  the 
case  the  supreme  court  of  New  York  says:  ''Here  was  a  promise 
to  pay  for  the  papers  by  the  defendant  below,  before  they  were  de- 
livered to  a  third  person,  and  the  only  question  is  whether  the  credit 
was  given  originally  and  solely  to  the  defendant.  The  evidence 
fairly  warrants  the  construction  that  the  credit  was  so  given,  and 
therefore  it  is  not  within  the  statute  of  frauds,  requiring  a  note  in 
writing  in  order  to  charge  a  person  for  the  debt  or  default  of 
another.  *  *  *  it  was  not  a  collateral  agreement,  but  an  orig- 
inal and  absolute  contract  on  the  part  of  the  defendant  for  the  price 
of  the  papers  to  be  furnished  for  the  use  of  his  nephew."  But  if 
the  contract  was  one  strictly  of  guaranty,  the  plaintiff  was  entitled 
to  recover,  as  his  evidence  was  admitted  without  objection,  and  it  is 
too  late  in  this  court  to  raise  the  question  that  the  contract  was 
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not  in  writing.  The  most  that  could  be  claimed  for  the  evidence 
would  be  that  there  was  a  variance  between  the  allegations  of  the 
complaint  and  the  proof.  No  such  variance,  however,  was  sug- 
gested at  the  trial,  and  hence  the  variance  is  not  a  ground  for  re- 
versing the  judgment  in  this  court.  Section  4934  provides:  *'No 
variance  between  the  allegation  in  a  pleading  and  the  proof  shall 
be  deemed  material,  unless  it  have  actually  misled  the  adverse  party 
to  his  prejudice,  in  maintaining  his  action  or  defense,  upon  the 
merits.  Whenever  it  shall  be  alleged  that  a  party  has  been  mis- 
led, the  fact  shall  be  proved  to  the  satisfaction  of  the  court,  and  in 
what  respect  he  has  been  misled ;  and  thereupon  the  court  may  order 
the  pleadings  to  be  amended,  upon  such  terms  as  shall  be  just." 
So  far  as  the  record  discloses,  defendant  made  no  suggestion  that  he 
had  been  misled  by  the. alleged  variance;  arid  hence,  if  there,  was 
a  variance,  it  was  the  duty  of  the  trial  court  to  disregard  it.  We 
are  of  the  opinion  that  the  court  properly  overruled  the  defendant's 
motion  to  strike  out  plaintiff's  evidence,  and  for  the  direction  of  the 
verdict  in  defendant's  favor. 

Some  time  prior  to  the  trial  the  parties  stipulated  that  the 
case  should  be  tried  by  the  court  upon  ten  days'  notice  to  the  de- 
fendant or  his  attorneys.  When  the  case  was  called  for  trial,  coun- 
sel for  the  plaintiff  stated  that  the  plaintiff  was  unable  to  comply 
with  the  stipulation,  for  the  reason  that  the  court  had  declined  to 
try  the  issues  of  fact  in  the  case  without  a  jury,  and  asked  to  be  re- 
lieved from  the  stipulation.  This  request  was  granted,  the  court 
stating  that  it  had  informed  counsel  for  both  parties  that  it  would 
not  try  the  case  in  vacation,  and  that  the  case  was  one  for  a  jury, 
and  it  declined  to  act  under  the  stipulation.  To  which  ruling  the 
defendant  excepted.  The  defendant  contends  that  the  court  erred 
in  relieving  the  plaintiff  from  the  stipulation,  and  in  declining  to 
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try  the  issue  of  fact,  and  also  in  requiring  the  defendant  to  proceed 
to  trial,  as  the  ten  days'  notice  had  not  been  given.  Section  5032, 
Comp.  Laws,  reads  as  follows :  "An  issue  of  law  must  be  tried  by 
the  court  or  by  the  judge.  An  issue  of  fact  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal  property,  must  be  tried 
by  a  jury,  unless  a  jury  trial  be  waived  as  provided  in  section  5065. 
Every  other  issue  is  triable  by  the  court,  which,  howler,  may  order 
the  .whole  issue  or  any  specific  question  of  fact  involved  therein,  to 
be  tried  by  a  jury,  or  may  refer  it  as  provided  in  sections  5071  and 
5072."  Section  5065,  Comp.  Laws,  reads  as  follows:  "Trial  by 
jury  may  be  waived  by  the  several  parties  to  an  issue  of  fact  in 
actions  arising  on  contract,  or  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  and  with  the  assent 
of  the  court  in  other  actions,  in  the  manner  following:  *  *  * 
(2)  By  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk.  *  *  *  »'  The  contention  of  the  defendant  that  the  court 
is  required  to  try  the  issues  of  fact  when  a  jury  is  waived  as  pro- 
vided by  subdivision  2,  §  5065,  is  untenable.  In  our  opinion,  it 
was  not  the  intention  of  the  legislature,  in  adopting  these  provis- 
ions, to  compel  the  court  to  try  issues  of  fact  in  a  common-law  action 
without  its  consent,  although  the  parties  may  have,  by  written  stip- 
ulation, waived  a  jury  trial.  The  evident  object  of  section  5032 
is  to  secure  to  parties  a  jury  trial  in  the  dassess  of  cases  specified 
in  the  section,  unless  such  jury  trial  is  waived  in  the  manner  pro- 
vided by  section  5065,  and  not  to  impose  upon  the  court  the  duty 
of  trying  the  issues  of  fact,  unless  it  consents  to  do  so.  Relieving 
the  parties  from  a  stipulatibn  is  in  thie  discretion  of  the  court  (Ran- 
dall V.  Burk  T.,'ii  S.  D.  40,  75  N.  W.  276,),  and  its  discretion  is 
not  reviewable'  in  tliis  court,  unless  there  has  been  an  abuse  of' sUch 
discretion.     Ill    this  Case  nd  such    abuse  of    discretion    is  shown. 
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Whether  or  not  the  trial  court  erred  in  requiring  the  defendant  to 
go  to  trial  at  the  time  the  case  was  called  cannot  be  determined  from 
the  record  in  the  case,  as  the  showing  made  for  a  continuance  is 
not  presented.  The  stipulation  had  been,  as  we  have  seen,  va- 
cated and  set  aside,  and  hence  the  stipulation  for  the  ten  days'  no- 
tice was  no  longer  in  force.  In  the  absence,  therefore,  of  the  show- 
ing made  for  the  coutinuance,  we  must  presume,  in  favor  of  the 
judgment,  that  the  court  ruled  correctly  upon  such  an  applicaticm,. 
if  one  was  in  fact  made. 

The  judgment  of  the  circuit  court  is  affirmed. 


BoHN  Mfg.  Co.  v.  Keenan  et  al. 

1.  Under  Comp.  Laws,  §  5470,  providing  that  a  claimant  desiring  to- 
avail  himself  of  the  provisions  relating  to  mechanic's  lien  shall  file  "a 
just  and  true  account  of  the  demand  due  him/'  a  claimant  who  fllea 
a  claim  for  over  $600,  when  it  should  not  have  exceeded  $400,  in  pur- 
suance to  a  fraudulent  agreement  with  the  contractor  to  defraud  the 
owner,  will  be  estopped  to  assert  his  lien,  on  the  ground  of  his  fraud; 
and  hence  allegations  in  an  answer  in  a  suit  to  foreclose  a  mechanic's 
lien  averring  such  facts  cannot  be  stricken  out 

2.  The  fact  that  a  contractor  is  under  a  special  contract  in  the  erection 
of  a  building  does  not  render  it  immaterial  as  to  what  sum  the  con- 
tractor agreed  to  pay-  one  for  materials  furnished,  so  as  to  permit  such 
material  man  to  file  a  lien  for  a  larger  amount  than  is  justly  due  him. 

3.  Where  the  answer  in  a  suit  to  foreclose  a  mechanic's  lien  alleges,  in 
addition  to  fraud  on  the  part  of  the  lien  claimant  in  filing  a  claim 
for  more  than  is  justly  due  him,  that  he  assisted  the  contractor  in 
extorting  more  from  the  owner  than  was  due  him,  the  contention  that 
the  owner  can  suffer  no  injury,  except  through  his  fault  in  not  re- 
taining a  sufficient  amount  to  pay  the  lien  claim  is  unavailing  to- 
support  the  lien. 

(Opinion  filed  March  1,  1902.) 
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Appeal  from  circuit  court,  Clark  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  the  Bohn  Manufacturing  Company  against  Stephen 
A.  Keenan  and  others.  From  an  order  striking  out  a  part  of  the 
answer  as   sham   and   irrelevant,   defendants   appeal.     Reversed. 

S.  A.  Keenan  and  F.  £.  Strazi'der,  for  appellants. 

Geo.  W.  Case,  for  respondent. 

Corson  J.  This  is  an  appeal  by  the  defendants  from  an  order 
striking  out  a  part  of  their  answer  as  sharh  and  irrelevant.  The 
action  was  for  the  enforcement  of  a  lien  against  the  property  al- 
leged to  be  owned  by  the  defendants  Ware  &  Griffin  for  the  sum  of 
$526.40,  for  material  furnished  to  the  defendant  Shoultz,  and  used 
by  him  in  the  construction  of  a  building  erected  by  the  defendants 
under  a  contract  entered  into  between  the  defendants  Ware  & 
Griffin  and  Keenan  with  their  codefendant  Shoultz,  by  which  said 
Shoultz  agreed  to  provide  material  and  labor,  and  erect  for  his  co- 
defendants  a  building  for  the  sum  of  $3,318,  to  be  paid  in  part  as 
the  work  progressed,  and  the  balance  upon  the  completion  of  the 
building.  The  defendants  admit  the  making  of  the  contract  sub- 
stantially as  alleged,  and  aver  that  they  paid  the  said  Shoultz  on 
account  thereof  the  sum  of  $3,280,  and  deny  the  other  allegations 
of  the  complaint,  except  the  incorporation  of  the  plaintiff.  The 
defendants,  as  a  defense  to  said  action,  alleged,  in  substance,  that 
the  plaintiff  entered  into  a  conspiracy  with  said  Shoultz  to  defraud 
these  defendants  by  making  an  agreement  with  said  Shoultz  to  furn- 
ish the  material  for  the  said  building  at  a  price  largely  in  excess  of  its 
real  value,  and  collect  the  same  by  enforcing  a  lien  upon  the  defend- 
ants' property,  and  to  repay  to  said  Shoultz  the  difference  between 
the  real  value  of  said  material  and  the  sum  so  collected  from  the 
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defendants ;  that,  in  order  to  carry  out  said  scheme  and  conspiracy, 
the  plaintiff  agreed  to  withhold  all  information  as  to  the 
amount  of  jts  claim  from  the  defendants  until  the  said 
Shoultz  could  collect  all  he  possibly  could  from  the  de- 
fendants on  account  of  his  said  contract,  and  then  enforce  its  lien 
against  the  building  and  property;  and  that  in  pursuance  of  said 
conspiracy  the  plaintiff  refused  to  inform  the  defendants,  when  re- 
quested, as  to  the  amount  of  its  claim,  and  filed  its  lien  for  the  full 
sum  of  526.40,  when  the  actual  value  of  the  material  furnished  did 
not  exceed  $400.  Defendants  further  allege  that  they  were  mis- 
led by  the  acts  and  conduct  of  the  plaintiff,  and  by  reason  of  the 
fraudulent  agreement  and  conspiracy  on  the  part  of  the  plaintiff 
and  said  Shoultz  ,  and  that  said  Shoultz  by  means  of  such  conspiracy 
obtafned  from  the  defendants  nearly  all  of  the  money  agreed  to 
be  paid  him  by  the  terms  of  his  contract,  to  the  damage  of  the 
defendants  in  the  sum  of  $600.  Under  the  scheme  and  conspiracy 
as  alleged,  the  plaintiff  filed  its  lien,  knowingly  and  intentionally,  for 
a  larger  sum  than  was  actually  due  it  for  the  material  so  furnished 
to  the  contractor.  It  will  thus  be  seen  that,  under  the  allegations  of 
the  answer,  the  plaintiff  deliberately  entered  into  a  scheme  and 
fraudulent  agreement  with  Shoultz,  the  contractor,  to  defraud  these 
defendants  through  and  by  means  of  the  enforcement  of  a  me- 
chanic's lien;  and  the  defendants  allege  that,  by  reason  of  such 
fraudulent  agreement  and  conspiracy  on  the  part  of  said  plaintiff 
with  said  Shoultz,  the  plaintiff  is  estopped  from  asserting  any  claim 
or  right  to  a  lien  against  the  property  of  the  defendants  for  the  ma- 
terial so  furnished,  or  any  part  thereof ;  and  the  defendants,  among 
other  things,  demand  judgment  against  the  said  plaintiff,  that  it  be 
estopped  from  claiming  or  asserting  a  right  to  a  lien  against  said 
building  and  property,  and  that  the  same  be  canceled  of  record. 
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The  motion  to  strike  out,  like  a  demurrer,  assumes  that  the  facts 
alleged  for  the  purpose  of  the  motion  are  true.  Assuming  that 
such  a  fraudulent  conspiracy  actually  existed  between  the  plaintiff 
and  the-  said  Shoultz,  and  that  the  plaintiff  was  in  fact  aiding  and 
abetting  said  Shoultz  in  defrauding  these  defendants,  it  is  es- 
topped from  asserting  a  lien  against  their  property.  Courts  will 
not  lend  their  aid  to  parties  in  the  commission  of  fraud,  and,  if  the 
plaintiff  knowingly  and  intentionally  files  a  claim  for  a  lien  for 
a  larger  amount  than  is  due  it  for  materials  furnished,  it  forfeits 
its  right  to  such  lien.  One  of  the  conditions  under  which  a  party 
may  enforce  a  mechanic's  lien  against  the  property  for  material  fur- 
nished or  labor  performed  is  that  he  shall  file  a  "just  and  true  ac- 
count of  the  demand  due  him."  Section  5470,  Comp.  Law^s. 
Where,  therefore,  a  party  files' an  account  which  he  knows  is  not 
just  and  true,  for  the  purpose  of  defrauding  the  owner  of  the  prop- 
erty, or  for  the  purpose  of  aiding  others  in  defrauding  the  owners 
of  the  property,  the  law  will  not  aid  him  in  enforcing  his  lien, 
Gibbs  V.  Hanchette,  90  Mich.  657,  51  N.  W.  691 ;  Mercantile  Co. 
V.  Mosser,  105  Mich.  18,  62  N.  W.  1120;  Lynch  v.  Cronan,  6  Gray, 
531;  Foster  v.  Schneider  (Sup.),  2  N.  Y.  Sup.  875;  Whitenack 
V.  Noe,  II  N.  J.  Eq.  321;  Reeve  v.  Elmendorf,  38  N.  J.  Law, 
125;  Hoffman  v.  Walton,  36  Mo.  613;  Stubbs  v.  Railway  Co. 
(Iowa),  22  N.  W.  654;  Phil.  Mech.  Liens,  §  355.  In  Gibbs  v. 
Hanchette,  supra,  the  supreme  court  of  Michigan,  where  the  lienor 
had  filed  an  account  knowingly  for  too  large  a  sum,  said:  "A 
careful  perusal  of  the  evidence  shows  us  no  reason  for  reversing  the 
finding  of  the  court  upon  the  facts.  *  *  *  The  purpose  of  the 
statute  is  that  an  accurate  and  truthful  claim  shall  be  filed.  The 
authorities  very  generally  hold  that  where  there  is  an  honest  mis- 
take of  fact,  made  in  the  honest  belief  of  its  correctness,  courts  will 
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not  for  that  reason  hold  that  the  lien  is  lost.  But  where  claimants 
place  upon  record  a  statement  which  they  know  is  not  correct,  the 
authorities  are  very  uniform  that  the  lien  is  lost.  *  *  *  There 
is  good  reason  for  requiring  strictness,  accuracy,  and  truthfulness 
in  filing  these  statements.  They  are  proceedings  ex  parte  and  in- 
"vititm  as  to  those  against  whom  they  are  aimed.  The  effect  is  to 
tie  up  their  property ;  to  prevent  sales  and  raising  money  by  mort- 
gage. *  *  *  It  is  held  in  Lynch  v.  Cronan,  supra,  under  a  stat- 
ute of  like  import  with  our  own  (Chief  Justice  Shaw  speaking  fo/  the 
court),  that  a  failure  by  a  lienor  to  give  a  credit  of  $5  upon  a  claim 
of  $24  destroys  the  lien.  Lienors,  with  knowledge  of  the  status 
of  the  account,  or  with  information  thereof  at  their  disposal,  can- 
not be  excused  for  a  failure  to  file  this  truthful  statement,  so  wisely 
and  clearly  required  by  the  statute.  To  hold  otherwise  would  be 
offering  a  premium  for  thoughtiessness  and  carelessness,  and  in 
establishing  liens  Contrary  to  the  provisions  of  the  law."  It  ap- 
pears from  the  opinion  in  this  case  that  the  statute  of  Massachusetts  is 
substantially  the  same  as  our  own,  requiring  that  a  "just  and  true 
account"  of  the  demand  shall  be  filed.  It  is  alleged  in  the  answer 
that  the  value  of  the  material  furnished  did  not  exceed  $400,  while 
the  claim  filed  specified  $526.40.  It  thus  appears  that  the  plaintiff 
was  seeking  to  recover  of  defendants,  through  its  claim  of  lien, 
the  sum  of  $126.40,  which,  under  its  agreement  with  Shoultz,  it 
was  to  repay  to  him  when  collected.  Such  a  fraudulent  proceed- 
ing on  the  part  of  the  plaintiff  clearly  destroys  its  claim  for  a 
lien,  and,  upon  the  assumption  that  the  facts  alleged  in  the  defend- 
ant's answer  are  true,  it  would  be  the  duty  of  the  court  not  only  to 
deny  plaintiff's  claim  for  a  lien,  but  to  enter  a  judgment  cancel- 
ing the  same  of  record. 

It  is  contended  on  the  part  of  the  respondent  that,  inasmuch 
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as  Shoiiltz  erected  the  building  under  a  special  contract  with  the 
defendants  for  a  specific  amount,  it  was  immaterial  to  them  what 
sum  Shoultz  was  to  pay  plaintiff  for  the  material  furnished  :  but 
this  coutention  is  clearly  untenable.-  It  is  alleged  in  the  answer, 
and  for  the  purpose  of  the  motion,  as  before  stated,  it  must  be  as- 
sumed to  be  true,  the  defendants  had  paid  to  Shoultz  very  nearly  all 
thev  had  agreed  to  pay  under  the  terms  of  the  contract.  Hence,  if 
the  defendants  should  be  compelled  to  pay  the  amount  of  plaintiff's 
claim,  they  will  sustain  damage  to  the  amount  of  the  difference  be- 
tween the  small  balance  due  Shoultz  under  the  contract  and  the 
amou^it  of  the  plaintiff's  claim..  Defendants  are  therefore  directly 
interested  in  defeating  the  claim  of  the  plaintiff,  in  order  to  protect 
themselves  against  a  double  payment. 

Again,  the  respondent  contends  that,  inasmuch  as  the  amount 
claimed  by  the  plaintiff  was  under  a  special  cantract  and  agree- 
ment with  Shoultz,  the  defendants  can  suffer  no  ihjury,  except 
through  their  own  fault,  in  not  retaining  a  sufficient  amount  in  their 
hands  to  satisfy  the  plaintiff's  lien ;  but  this  position  is  untenable,  for 
the  reason  that  it  is  alleged  on  the  part  of  the  defendants  that  it 
A'as  part  of  the  fraudulent  conspiracy  that  the  plaintiff  should  aid 
and  assist  Shoultz  in  extorting  from  the  defendants  more  money 
than  he  was  entitled  to  receive  under  his  contract,  and  that  the  plain- 
tiff had  in  fact  aided  Shoultz  in  obtaining  from  the  defendants  a 
large  amount  to  which  he  was  not  entitled,  and  that  by  reason  of 
these  fraudulent  acts  on  the  part  of  the  plaintiff  the  defendants 
had  sustained  damage  to  the  amount  of  $600.  The  defendants 
therefore  have  a  right  to  show,  if  .they  can,  that  the  plaintiff  was 
engaged  in  the  conspiracy  to  defraud  them  by  the  enforcement  of  its 
lien. 

Our  conclusion,  therefore,  is  that  the  court  below  erred  in  strik- 
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ing  out  the  part  of  the  answer  in  controversy,  and  the  order  of  the 
circtiit  court  is  reversed. 


State  v.  Edwards. 

During  the  progress  of  a  trial,  defendant  published  in  his  newspaper  the 
following  article:  "A  Family  Affair.  ♦  *  *  The  trial  judge  and 
the  sheriff  are  well-known  popocrats.  Caddy,  the  prisoner,  belongs 
to  the  same  party.  The  five  witnesses  for  the  defendant,  who  have 
been  indicted  for  perjury,  are  all  popocrats.  The  defendant's  lawyer 
is  a  lifelong  democrat;  and  last,  but  by  no  means  least,  our  inform- 
ant says  that  every  man  out  of  the  special  venire  of  24  is  also  a  prom- 
inent pop  or  democrat.  The  only  republican  in  the  entire  push  is 
the  prosecuting  attorney.  Such  a  political  color  to  the  affair  seems 
strange,  and  the  selection  of  that  sort  of  a  venire  seems  rotten."  Held, 
that  such  publication  was  not  calculated  to  Influence,  embarrass,  or 
obstruct  the  court  in  the  due  administration  of  justice,  and  defendant 
was  not  guilty  of  contempt  of  court  in  publishing  the  article. 

(Opinion  filed  March  1.  1902.) 

Error  to  circuit  court,  Lawrence  county.  Hon.  Joseph  Moore, 
Judge. 

Thomas  D.  Edwards  was  adjudged  guilty  of  contempt  of  court, 
£^nd  brings  error.     Reversed. 

Gramille  G,  Bennett,  for  plaintiff  in  error. 

John  L,  Pyle,  Attorney  General,  Alva  E.  Taylor,  Assistant  At- 
torney General,  and  Robert  C.  Hayes,  State's  Attorney,  for  the 
state. 

Haney,  P.  J.  This  proceeding  is  based  upon  an  affidavit  or 
information  charging  the  defendant  with  the  publication  of  the  fol- 
lowing article  during  the  trial  of  the  action  referred  to  therein :     *'A 
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Avell  known  old  timer  who  was  attending  the  Caddy  trial  yester- 
day was  struck  by  a  peculiar  political  atmosphere  which  he  no- 
ticed. The  trial  judge  and  the  sheriff  are  well  known  popocrats. 
Caddy,  the  prisoner,  belongs  to  the  same  party.  The  five  witnesses 
for  the  defendant,  who  have  been  indicted  for  perjury,  are  all  pop- 
ocrats. Frawley,  the  defendant's  lawyer,  is  a  life-long  democrat; 
and,  last,  but  by  no  means  least,  our  informant  says  that  every  man 
out  of  the  special  jury  venire  of  twenty-four  is  also  a  prominent 
pop  or  democrat.  The  only  republican  in  the  entire  push  is  Robert 
Hayes,  the  prosecuting  attorney.  Such  a  political  color  to  the  af- 
fair seems  strange,  and  the  selecting  6f  that  sort  of  a  venire  seems 
rotten."  Defendant's  demurrer  having  been  overruled,  he  filed 
the  following  answer:  "Now  comes  Thomas  D.  Edwards,  respond- 
ent in  the  above-entitled  proceeding,  and  for  answer  and  return  to 
the  order  to  show  cause  herein,  states  and  alleges:  (i)  Admits 
that  he  is  proprietor,  editor  and  publisher  of  the  Lead  City  Trib- 
une, and  that  he  wrote  and  printed  in  said  paper  the  article  entitled 
*A  Family  Affair',  as  the  same  is  substantially  copied  in  the  affida- 
vit of  Robert  C.  Hayes,  and  made  the  basis  of  this  proceeding, 
but  in  so  doing  he  intended  no  disrespect  to,  or  offense  against,  the 
court.  (2)  Denies  that  said  article  contains  any  statement  or  al- 
legation that  can  be  tortured  into  an  attack  upon  the  honor  or  integ- 
rity of  the  court,  or  any  insinuation  against  the  judicial  honesty 
or  fairness  of  the  presiding  judge,  or  that  he  reflected  upon  or 
questioned  or  impugned  the  honesty,  integrity,  or  competency  of 
the  jury,  or  any  of  them,  called,  sworn,  and  impaneled  in  the  cause 
then  on  trial.  (3)  Denies  that  said  article  contained  any  comments 
upon  or  allusions  to  said  trial,  to  the  manner  in  which  the  same  was 
being  conducted,  or  to  any  evidence  adduced  therein,  or  made  men- 
tion of  the  same  in  any  manner  prejudicial  to  the  prosecution  or 
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defense.  (4)  Denies  that  said  article  was  calculated  to  influence, 
intimidate,  impede,  or  embarrass  the  court  and  jury  in  the  trial 
and  determination  of  the  cause  then  being  tried,  for  that  it  con- 
tained no  threat  against  either  the  court  or  jury;  it  contained  no 
charge  of  corruption,  dishonesty,  or  incompetency  against  either  the 
court  or  jury;  it  contained  nothing  that  would  make  the  duty  of 
the  court  and  jury  more  difficult  of  performance,  or  impede  the  due 
administration  of  justice,  or  embarrass  the  court  and  jury  in  the 
trial  of  said  action  then  pending,  or  that  could  have  tendency  to 
do  so.  (5)  Said  article  contained  no  insinuation  or  intimation, 
directly  or  by  innuendo,  that  the  court  and  jury  would  not  do  exact 
justice  in  the  cause  then  on  trial,  or  that  the  defendant  would  be  c*')n- 
victed  or  acquitted,  or  that  he  was  guilty  or  not  guilty."  No  evi- 
dence having  been  introduced,  the  proceeding  was  submitted  on  ar- 
^ment  of  counsel,  and  defendant  was  sentenced  to  pay  a  fine  of 
$100. 

Only  such  publications  as  are  calculated  to  influence,  intimi- 
date, impede,  embarras,  or  obstruct  courts  in  the  due  administra- 
tion of  justice  in  matters  pending  before  them  constitute  indirect  ' 
or  constructive  contempts.  State  v.  Sweetland,  3  S.  D.  503,  54 
N.  W.  415.  As  this  is  a  criminal  proceeding,  in  considering  the 
probable  effect  of  the  publication  every  fair  and  reasonable  infer- 
ence consistent  with  the  theory. of  defendant's  innocence  should  be 
indulged.  In  its  ultimate  analysis,  the  article  contains,  as  state- 
ments of  fact,  that  the  trial  judge,  sheriff,  defendant,  defendant's 
witnessess,  and  all  the  jurors,  are  adherents  of  the  -same  combina- 
tion of  political  parties,  and  that  defendant's  lawyer  is  a  life-long 
democrat,  and,  as  expressions  of  opinion,  that  such  a  political  color 
to  the  affair  seems  strange,  and  that  the  selecting  of  such  a  venire 

seems  rotten.     It  certainly  could  not  have  embarrassed  the  learned 
Vol.  15  S.  D.- 25 
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circuit  judge  to  have  the  fact  published  that  he  belonged  to  the 
political  .coalition  responsible  for  his  own  elevation  to  the  circuit 
bench.  It  cannot  be  inferred  that  any  intelligent  and  reasonable 
reader  of  the  publication  would  assume  that  he  or  either  of  the 
jurors  would  fail  in  the  faithful  discharge  of  his  official  duties  because 
he  and  the  prisoner  were  members  of  the  same  political  organization  ; 
it  nowhere  appearing  that  the  action  was  of  such  a  nature  as  to  excite 
political  prejudice,  or  any  unusual  interest  in  the  county  where  it 
was  being  tried.  No  intelligent  and  reasonable  person  would  infer 
from  reading  the  article  that  the  judge  was  responsible  for  the  acts 
of  the  sheriff  in  selecting  the  special  venire.  He  might  con- 
clude from  the  alleged  action  of  the  sheriff  either  that  that  officer 
desired  to  secure  an  exceptiortally  reliable  jury,  or  that  he  designed 
to  bestow  all  the  patronage  of  his  office  upon  his  political  friends. 
Were  the  latter  view  taken,  it  might  be  said  that  the  sheriff's  conduct 
was  not  consistent  with  the  highest  standards  of  official  propriety, 
but  no  one  could  reasonably  contend  that  it  was  wholly  without 
precedent  in  this  state.  Evidently  the  publishers  of  the  article  re- 
garded the  exclusion  of  republicans  as  reprehensible,  but  the  ex- 
pression of  their  opinion  was  so  extravagent  and  inelegant  as  to 
deprive  their  criticisms  of  any  force  or  effect.  It  will  be  readily 
conceded  that  the  writer  of  die  article  displayed  exceedingly  bad 
taste,  but  it  is  impossible  to  conclude  that  its  publication,  under  the 
circumstances  disclosed  by  the  record,  was  calculated  to  influence 
or  affect  in  the  slightest  degree  any  one  connected  with  the  action 
to  which  it  referred,  or  to  affect  in  any  manner  whatever  the  due  ad- 
ministration of  justice  in  relation  thereto. 

The  judgment  is  reversed,  with  directions  to  discharge  the  de- 
fendant, if  in  custody,  or,  if  on  bail,  to  exonerate  the  same. 
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State  ex  rel  Cosper  v.  Porter,  Sheriff ,  et  al. 

1.  In  mandamus  to  compel  the  officers  of  a  county  to  return  their  offices 
to  the  county  seat  after  the  election  to  change  the  county  seat,  and 
pursuant  to  which  the  offices  were  moved,  has  been  adjudged  invalid, 
the  fact  that  the  offices  were  ordered  to  be  so  moved  by  the  commis- 
sioners constitutes  no  defense. 

2.  Where,  in  an  action  to  compel  tlie  officers  of  the  county  to  return  their 
offices  to  the  county  seat,  after  they  had  been  moved  pursuant  to  a 
void  election,  an  allegation  in  the  answer  that  suitable  rooms  and 
vaults  could  not  be  obtained  there  is  not  sustained,  where  the  evidence 

discloses  no  substantial  change  in  the  condition  at  the  county  seat, 
where  the  offices  were  situated  for  ten  years  before  the  removal. 

'6.  The  fact  that  the  county  neither  owns  nor  controls  a  suitable  building 
at  the  county  seat  is  no  defense  to  an  action  to  compel  the  county 
officers  to  hold  their  offices  there,  since  it  is  the  duty  of  the  commis- 
sioners to  procure  suitable  rooms,  and,  if  they  do  not  do  so  voluntarily, 
the  officers  can  compel  them  to. 

4.  While  the  statutes  do  not  expressly  require  every  officer  of  the  county 
to  maintain  an  office  at  the  county  seat,  the  law  clearly  contemplates 
that,  to  the  extent  that  any  officer  is  required  to  maintain  an  office,  it 
shall  be  at  the  county  seat. 

CoRboN  J.,  dissenting. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Roberts  county.  Hon.  A.  W.  Camp- 
be  rj..  Judge. 

Mandamus  by  the  state  of  South  Dakota,  on  the  relation  of 
Hugh  R.  Cosper,  against  J.  F.  Porter,  as  sheriff  of  the  county  of 
Roberts,  and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

' D.  C.  Thomas,  IV.  D,  Lane,  Hoi^^ard  Bahcock,  A.  B.  Kittredge, 
for  appellants. 

The  county  commissioners  should  have  been  made  parties  to 
this  proceeding,  City  of  Bangor  v.  County  Commissioners,  32  At. 
903. 
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Mandamus  will  hot  lie  to  compel  the  performance  by  an  officer 
of  an  act  beyond  the  powers  with  which  his  office  is  invested  by  law. 
It  is  not  the  office  of  mandamus  to  create  powers  but  simply  to  com- 
pel the  exercise  of  those  powers  already  granted.  United  States 
V.  I^bett  Co.,  7  Fed.  318;  State  v.  Simpsons,  16  Wis.  613;  City  of 
Benton  Harbor  v.  St.  Joseph,  60  N.  W.  758;  Railroad  v.  People, 
120  III.  200;  High  on  Extraordinary. Legal  Remedies,  (3rd.  Ed), 
Sec.  32;  Port  Huron  v.  Jenkinson,  6  L.  R.  A.  54-56;'  Tumbull  v. 
Giddings,  19  L.  R.  A.  853;  Gruner  v.  Moore,  6  Colo;  Collier  v. 
Henderson,  32  Pac.  417;  Miller  v.  State,  22  Pac.  326;  Congregation 
of  Mission  of  St.  Vincent  v.  Street  and  Sewer  committee,  27  At.  799 ; 
Waterworks  v.  Reed,  15  At.  10:  Fuller  v.  Brown,  30  S.  W.  506; 
State  V.  Archibald,  43  Minn.  328 ;   Savanah  v.  Sherman,  91  Ga.  400. 

Ivan  W,  Goodner,  for  respondent. 

Haney,  P.  J.  The  question  of  the  location  of  the  county  seat 
was  voted  upon  by  the  electors  of  Roberts  county  at  the  general  elec- 
tion of  1898.  The  vote  having  been  canvassed,  and  result  declared, 
the  county  offices,  records,  etc.,  were  removed  to  the  town  of  Sis- 
seton.  In  January,  1898,  this  proceeding  was  instituted  to  compel 
the  defendants  to  return  their  respective  offices  to  Wilmot,  it  being 
claimed  that  the  election  was  void.  Defendants'  demurrers  to  the 
application  for  a  peremptory  writ  of  mandamus  were  sustained, 
and  the  relator  appealed.  The  order  of  the  circuit  court  having  been 
reversed,  and  the  proceeding  remanded,  defendants  answered,  de- 
nying certain  averments  of  the  application,  and  alleging,  in  sub- 
stance, that  the  county  offices  were  removed  to  Sisseton  by  order  of 
the  county  commissioners,  where  suitable  buildings  had  been  pro- 
vided; that  the  county  neither  owned  nor  controlled  any  suitable 
buildings  at  Wilmot;  that  suitable  roofns  and  vaults  could  not  be 
obtained  at  Wilmot ;  and  that  the  commissioners,  after  due  demand. 
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had  neglected  and  refused  to  make  any  provision  for  keeping  the 
county  offices  at  the  latter  place. 

This  court  said  on  the  former  appeal:  "If  the  averments  of 
the  application  in  this  proceeding  are  true,  the  question  of  loca- 
tion was  submitted  at  the  election  of>  1898,  in  direct  contravention 
of  the  statute.  All  the  proceedings  in  relation  to  such  submis- 
sion, and  the  vote  thereon,  were  void,  and  of  no  effect;  and  the 
county  seat  remained  at  Wilmot,  to  which  place  the  defendants 
should  be  compelled  to  return  the  records,  files,  and  other  property 
pertaining  to  their  several  offices."  State  v.  Porter,  13  S.  D,  126, 
82  N.  W.  415.  The  court  below  havinr  found  the  facts  to  be  as 
averred  in  the  application,  and  its  findings  being  supported  by  the 
evidence,  the  question  arises  whether  there  was  any  allegation  of 
the  answer  established  by  competent  evidence  which  avoids  the  ef- 
fect of  such  facts. 

If  the  election  of  1898  did  not  result  in  the  removal  of  the  county 
seat  to  Sisseton,  it  remained  at  Wilmot,  and  jts  location  could  not 
be  changed  by  an  order  of  the  commissioners  directing  a  removal 
of  the  public  records.  This  must  be  so;  otherwise  the  commis- 
sioners would  be  clothed  with  power  to  overrule  the  decisions  of  this 
court.  Therefore  the  fact  that  the  offices  were  removed  by  direc- 
tion of  the  commissioners  constitutes  no  defense  in  this  proceeding. 
It  will  certainly  be  conceded  that  county  commissioners  cannot 
change  the  de  jure  county  seat  by  merely  providing  public  buildings 
at  another  location.  The  allegation  that  suitable  rooms  and  vaults 
could  not  be  obtained  at  Wilmot  is  not  sustained  by  the  evidence. 
Indeed,  the  averment  is  unreasonable,  in  view  of  other  undisputed 
facts.  The  county  seat  had  been  at  Wilmot  for  more  than  ten  years 
preceding  its  removal  to  Sisseton,  and  no  substantial  change  in  the 
conditions  existing  in  that  town  during  that  period  is  disclosed  by 
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the  record.  Nor  is  the  allegation  that  the  county  neither  owned 
nor  controlled  a  suitable  building  in  Wilmot  material.  If  that 
place  was  the  county  seat,  it  was  the  duty  of  the  board  to  lease, 
purchase,  or  construct  such  office  buildings  as  would  meet  the  im- 
mediate demands  of  the  public  business.  We  have  no  doubt  this 
might  have  been  done  without  serious  expense  at  the  time  this  pro- 
ceeding was  tried  in  the  court  below.  It  is  extremely  doubtful  if 
the  evidence  sustains  the  allegation  that  the  commissioners,  after  due 
demand,  neglected  and  refused  to  provide  for  the  county  offices 
at  Wilmot.  The  demand  was  not  acted  upon  either  formally  or 
officially,  and,  in  the  light  of  all  the  evidence,  it  does  not  appear  to 
have  been  made  in  good  faith.  In  any  event,  no  facts  were  shown 
in  this  connection  constituting  a  defense  in  this  proceeding.  It 
should  be  presumed  that  all  public  officers  will  properly  perform 
their  official  duties.  It  could  not  have  been  assumed  by  the  trial 
court  that,  because  the  commissioners  had  refused  to  provide  offices 
at  Wilmot  after  the  decision  of  this  court  on  the  former  appeal, 
they  would  still  refuse  such  a  demand  after  the  litigation  had  re- 
sulted in  a  final  judgment.  This  court  will  presume  that,  had  the 
judgment  of  the  circuit  court  not  been  appealed  from,  the  com- 
missioners would  have  made  adequate  provision  for  conducting  the 
public  business  at  the  place  adjudged  to  be  the  county  seat.  Had 
they  neglected  or  refused  to  perform  such  duty,  either  of  the  de- 
fendants might  have  compelled  its  performance. 

The  contention  that  certain  of  the  defendants  are  not  required 
by  law  to  maintain  offices  at  the  county  seat  is  untenable.  The  law 
ot  this  case  was  otherwise  determined  upon  the  former  appeal, 
though  attention  was  not  especially  directed  to  the  particular  du- 
ties of  each  county  officer.  And,  though  the  statutes  may  not  ex- 
pressly require  each  of  tbt  defendants  to  maintain  an  office  at  the 
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county  seat  there  is  clearly  an  implied  obligation  resting  upon  all 
county  officers  to  recognize  its  legal  location  and  to  there  transact 
the  public  business,  so  far  as  the  nature  of  such  business  will  per- 
mit. To  the  extent  that  either  of  the  defendants  is  required  to  main- 
tain an  office,  the  law  clearly  contemplates .  that  he  shall  maintain 
it  at  the  county  seat.  Again,  all  the  defendants  throughout  this 
entire  litigation  have  resisted  the  contention  that  Wilmot  retained 
the  county  seat  notwithstajiding  the  1898  election.  For  these  rea- 
sons, without  attempting  to  accurately  define  the  duty'of  any  county 
officer  with  respect  to  the  time  he  should  spend  at  the  county  seat, 
we  think  the  judgment  should  be  affirmed  as  to  all  of  the*  defendants. 
It  is  so  ordered. 

Corson,  J.,  dissents. 


Peters  v.  Fell,  et  aL 

1.  In  a  suit  to  reform  and  foreclose  a  mortgage,  it  appeared  that  tlie  mort- 
gage <!ontained  a  misdescription  of  the  property,  due  to  the  notary's 
mistake.  The  mistake  was  unknown  to  the  parties.  The  mortgagor 
conveyed  the  premises  intended  to  be  covered  by  the  mortgage  to 
one  who  had  knowledge  of  the  mortgage  and  the  error  in  the  descrip- 
tion, and  who  agreed  to  pay, it  Held,  that  tne  mortgagee,  as  against 
the  mortgagor's  vendee,  was  entitled  to  a  reformation  of  the  instru- 
ment and  a  judgment  of  foreclosure,  together  with  a  personal  judg- 
ment for  a  deficiency. 

2.  An  erroneous  description  in  a  mortgage  described  a  part  of  the  same 

section  in  which  the  land  intended  to  be  mortgaged  was  located. 
The  mortgagor's  vendee  knew  of  the  mortgage  and  the  mistake  in 
the  description.  The  vendee  conveyed  the  property  to  one  who  had 
no  such  knowledge,  who  took  it  subject  to  recorded  incumbrances, 
and  who  paid  a  consideration  nor  grossly Jnadequite.    The  mortgagor's 
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vendee  refused  to  give  ansrthing  more  than  a  special  warranty  deed. 
Held,  that  though  such  facts  were  insuilicient  to  charge  the  second 
vendee  with  actual  knowledge  of  the  mortgage,  and  of  the  mistake 
in  its  description,  the  mortgagee,  as  against,  him,  was  entitled,  under 
the  circumstances  of  the  case,  to  a  reformation  of  the  mortgage  on 
condition  that  he  repay  such  vendee  the  consideration  paid. 
Haney,  p.  J.,  dissenting. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Walworth  county.  Hon.  Lorixg  E. 
Gaff^,  Judge. 

Suit  by  F.  Peters  against  David  M.  Fell  and  others,  to  reform 
and  foreclose  a  mortgage  upon  realty.  From  a  decree  for  plaintiff, 
certain  of  the  defendants  appeal.    Modified. 

Suit  by  F.  Peters  against  David  M.  Fell  and  others.  From  a 
decree  for  plaintiff,  certain  of  the  defendants  appeal.    Modified. 

A.  L,  Yeaton  and  Albert  Gunderson,  for  appellants. 

Sioux  K,  Grigsby,  for  respondent. 

Fuller,  J.  Plaintiff  had  judgment  as  prayed  for  in  this  action 
to  reform  and  foreclose  a  real  estate  mortgage  executed  on  the  14th 
ilay  of  January,  1897,  by  the  defendants  David  M.  and  Sadie  E. 
Fell,  to  secure  an  indebtedness  of  $1,200,  and  this  appeal  is  by  the 
defendants  Sayer  and.  Edwards,  who  were  subsequent  purchasers 
of  the  land  which  the  parties  actually  intended  to  mortgage,  but,  by 
inadvertence,  failed  to  correctly  describe.  While  the  S.  W.  J4  of 
section  6,  township  124  N.,  of  range  78,  in  Walworth  county,  is 
the  land  of  which  David  M.  Fell  was  the  owner  and  in  possession 
when  the  mortgage  was  executed,  by  mistake  the  notary  public  who 
wrote  the  mortgage  described  the  premises  a?  the  S.  E.  J4  of  such 
section,  township,  and  range  (a  timber-culture  entry,  in  which  the 
Fells  had  no  interest)  ;     and  neither  party  to  the  instrument  dis- 
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covered  the  error  until  some  time  after  Saver,  who  was  fully  ad- 
vised, had  obtained  a  deed  of  the  S.  W.  }4  from  the  mortgagor, 
which  specifies  $1,225  ^s  the  consideration  paid,  and  contains  the 
following  provision :  "This  deed  is  given  by  said  D.  M.  Fell  and 
wife  to  said  Myron  T.  Sayer,  subject  only  to  such  incumbrance  as 
may  now  be  of  record  against  the  land  described  in  the  foregoing 
deed,  and  such  incumbrance  the  said  Myron  T.  Sayer  assumes 
and  agrees  to  pay  within  thirty  days  from  the  date  of  recording  this 
instrifment.  The  incumbrance  on' said  land  is  warranted  by  said  D. 
M.  Fell  not  to  exceed  the  sum  of  twelve  hundred  dollars  and  interest 
since  January  i,  1897,  at  the  rate  of  ten  per  cent  per  ahnum." 

Neither  appellant  was  sworn  in  his  own  behalf  at  the  trial,  and 
there  is  nothing  to  controvert  the  following  testimony  of  D.  M.  Fell, 
admitted  without  objection:  "Q.  Who  drew  up  the  deed  to  the 
land  from  you  to  Sayer?  A.  Sayer  himself.  Q.  At  the  time  he 
drew  up  this  deed,  was  there  any  conversation  between  you  and 
Sayer  as  regards  this  mortgage?  A.  Yes  sir.  Q.  What  conver- 
sation was  there  ?  A.  Well,  I  told  him  there  was  a  mortgage  on  the 
land,  and  he  says :  *  Yes ;  I  have  seen  the  mortgage  recorded.'  I 
says  to  him,  *I  must  go  and  telephone  up  and  see  if  Peters  recorded 
his  mortgage' ;  and  Mr.  Sayer  says,  *Yes ;  he  has  recorded  his  mort- 
gage. I  have  seen  it' — and  gave  the  exact  date,  interest,  etc.,  on 
the  mortgage ;  and  I  supposed,  as  a  matter  of  course,  the  mortgage 
was  recprded,  but,  instead  of  that,  I  found  out  that  it  was  recorded  on 
the  southeast  instead  of  the  southwest.  *  *  *  Q.  At  the  time 
you  completed  the  transaction,  did  you  have  any  discussion  in  re- 
gard to  the  consideration?  A.  Yes,  sir.  Q.  What  was  said  at 
that  time?  A.  He  said  he  would  give  me  $1,200  for  the  land,  or 
he  said  he  would  pav  off  Peters'  mortgage.  I  should  say  he  agreed 
to  pay  off  Peters'  mortgage  and  give  me  $25.     He  assumed  the 
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mortgage.  Q.  The  understanding  was  that  he  should  assume  this 
mortgage?  A.  Yes,  sir;  and  pay  me  $25.  Q.  He  gave  you  $25 
in  cash  and  assumed  the  mortgage?  A.  Yes  sir.  Q.  Have  you 
paid  this  note  ihat  is  in  evidence  here — this  note  for  $i,2CK)?  A. 
No,  sir."  From  the  foregoing  and  other  testimony  it  is  very  obvi- 
ous that  appellant  Sayer,  after  discovering  the  error,  and  with  full 
knowledge  of  all  the  circumstances,  was  seeking  in  every  possible  way 
to  take  advantage  of  the  ignorance  of  these  mortgagors  and  mort- 
gagee, and  in  no  sense  can  it  be  said  that  he  was  a  bona  fide  pur- 
chaser. It  is  shown  by  the  bill  of  exceptions,  properly  before  us, 
that  appellant  Sayer  conveyed  the  premises  by  special  warranty 
deed  to  appellant  Edwards  on  the  4th  day  of  February,  1898;  and, 
while  such  deed  contains  no  recital  as  to  incumbrances,  the  expres- 
sion, "subsequent  to  incumbrances  of  record"  is  contained  in  the 
abstract  of  title  furnished  by  Sayer,  and  approved  by  a  reputable 
attorney  at  law  to  whom  Edwards  submitted  the  same  for  exam- 
ination. With  the  exception  of  the  consideration  mentioned  in  the 
various  conveyances  disclosed  by  such  abstract  which  is 
generally  open  to  explanation  there  is  nothing  to  show 
that  the  price  paid  by  Edwards  was  grossly  inadequate,  as 
found  by  the  trial  court.  As  the  description  contained  in  the  re- 
corded mortgage  constitutes  a  well-defined  portion  of  the  section  to 
which  the  apparently  unincumbered  premises  in  controversy  actu- 
ally belong,  neither  the  consideration  received  by  Sayer,  nor  his  re- 
fusal to  give  Edwards  anything  more  than  a  special  warranty-deed, 
was  sufficient  to  charge  the  latter  with  knowledge  that  inoculates 
the  transaction  with  the  virus  of  bad  faith.  While  the  evidence  is 
abundantly  sufficient  to  justify  a  reformation  and  foreclosure  of  the 
mortgage,  together  with  a  deficiency  judgment  against  Sayer,  who 
had   contracted   to   pay   the   indebtedness   secured   thereby   within 
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thirty  days,  we  are  able  to  discern  from  the  record  before  us  a 
plausible,  if  not  reasonable,  excuse  for  the  failure  of  Edwards  to 
make  further  inquiry ;  and  comparatively  speaking,  he  appears  to  be 
about  as  free  from  negligence  as  respondent,  who  took  a  mortgage 
that  failed  to  cover  the  premises  of  the  mortgagor  sought  to  be  in- 
cumbered. Granting  that  the  exercise  of  greater  diligence  would 
have  enabled  Edwards  to  know  the  whole  truth,  it  is  equally  clear 
that  respondent  might  have  discovered  the  misdescription,  had  he 
carefully  examined  his  mortgage  at  the  time  of  its  execution. 

We  think  the  evidence  sustains  the  triil  court  in  finding  facts 
fatal  to  Mr.  Edwards'  claim  of  absolute  ownership;  and  yet  there 
are  circumstances  warranting  a  court  of  equity  in  requiring  respond- 
ent, as  a  condition  precedent  to  the  reformation  and  foreclosure 
of  his  mortgage,  to  relieve  Edwards  from  pecuniary  loss  by  the  re- 
imbursement of  $155,  together  with  interest,  paid  by  him  to  Sayer 
in  consideration  for  the  land.  The  case  is  therefore  remanded-  to 
the  trial  court,  with  the  direction  that  its  decree  be  made  to  con- 
fonn  to  the  view  herein  expressed ;  and,  as  thus  modified,  the  judg- 
ment appealed  from  is  affirmed. 

Haney,  p.  J.  (Dissenting.)  The  judgment  should  be  affirm- 
ed without  modification. 


Anderson  v.  Jordan,  Sheriff,  et  al. 

1.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
the  possession  of  the  judgment  debtor,  after  such  debtor  had  testified 
that  the  cattle  taken  belonged  to  plaintiff,  and  were  marked  with  tar 
before  belrg  delivered  to  witness  to  be  kept  for  a  week  or  two  unless 
sooner  sold,  he  was  asked  as  to  his  custom-  in  regard  to  branding  cat- 
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tie  that  he  had  purchased  before  taking  them  home.    Held,  that  de- 
fendant's objection  to  such  question  was  properly  sustained. 

2.  Where  an  answer  of  a  witness  is  not  responsive  to  the  question,  and 
an  objcrction  thereto  is  sustained,  but  the  answer  is  not  stricken  out 
or  withdrawn  from  the  jury,  an  assignment  of  error  with  reference 
thereto  will  not  be  considered. 

3.  Where,  in  an  action  to  recover  the  value  of  cattle  taken  under  execu- 
tion from  the  possession  of  the  judgment  debtor,  it  is  conclusively 
shown  that  all  the  cattle  on  the  debtor's  ranch  had  his  brand,  except 
those  taken,  the  fact  that  such  debtor  was  not  permitted  to  answer 
whether  he  had  a  brand  for  his  cattle  did  not  prejudice  plaintiff. 

t.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
the  possession  of  the  judgment  debtor,  who  testified  that  he  was 
keeping  them  for  plaintiff,  the  testimony  of  a  grain  dealer,  who  knew 
nothing  of  the  transaction,  as  to  whether  he  sold  hay  to  such  debtor 
about  that  time,  which  was  charged  to  plaintiff,  was  properly  excluded. 

6.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
the  possession  of  the  judgment  debtor,  where  the  defendant  sheriff 
has  testified  on  cross-examination  that  he  took  the  cattle  which  were 
not  branded  because  there  was  a  chattel  mortgage  on  those  that  were 
branded,  it  was  not  error  to  permit  him  to  repeat  this  testimony  on 
redirect  examination. 

(Opinion  filed  March  1,  1902.) 
Appeal  from  circuit  court,   Brule  county.     Hon.   Frank   B. 
Smith,  Judge. 

Action  by  John  Q.  Anderson  against  C.  H.  Jordan,  as  sheriflF 
of  Brule  county,  and  others.     From  a  judgment  for  defendants, 
and  from  an  order  refusing  a  new  trial,  plaintiff  appeals.     Affirmed. 
7\  J,  Spangler  and  S.  H,  Wright,  for  appellant. 
James  Brown,  for  respondents. 

Fui^ivER,  J.  Claiming  to  be  the  owner  of  certain  cattle  seized 
and  sold  under  an  execution  as  the  property  of  George  Wright,  a 
judgment  debtor,  plaintiff  brought  this  action  against  the  sheriflF 
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and  his  sureties  to  recover  their  value,  and  now  kppeals  from  a 
judgment  dismissing  the  action,  with  costs,  and  from  an  order  over- 
ruling a  moticm  for  a  new  trial. 

At  all  times  essential  to  this  action,  appellant  was  a  cattle  dealer 
in  Chamberlain,  and  owned  the  cattle  in  controversy  a  short  time 
prior  to  the  levy  and  sale.  The  jury  having  found,  from  testimony 
sharply  conflicting,  that  appellant  sold  and  delivered  the  cattle  to 
Wright,  from  the  actual  possession  of  whom  they  were  taken,  cer- 
tain assignments  of  error  relating  to  the  court's  rulings  on  questions 
of  evidence  is  all  that  this  appeal  presents  for  review.  After  the 
witness  Wright,  at  whose  ranch  the  cattle  were  found,  mixed  with 
cattle  of  his  brand,  had  testified,  in  corroboration  of  appellant,  that 
the  cattle  belonged  to  the  latter,  and  for  the  purpose  of  identifica- 
tion were  marked  with  tar  before  being  delivered  to  him,  under  an 
agreement  that  they  were  to  be  kept  for  a  week  or  two  at  appel- 
lant's expense  unless  a  satisfactory  purchaser  could  sooner  be  found, 
he  was  asked  to  state  his  custom  in  regard  to  branding  cattle  that 
he  had  purchased  before  taking  them  home.  That  the  cattle  seized 
by  the  respondent  sheriff  as  the  property  of  the  witness  Wright  were 
unbranded  is  conceded,  and  his  individual  custom  with  reference  to 
the  place  where  he  usually  branded  cattle  was  not  material  The  com- 
munity not  being  chargeable  with  knowledge  of  the  usages  of  an  in- 
dividual in  his  private  business,  the  seizure  of  the  cattle  is  justified, 
if  they  belonged  to  Wright,  and  his  custom  with  reference  to  brand- 
ing is  without  import.  It  being  clearly  shown  that  the  cattle  taken 
by  the  sheriff  from  the  premises  of  Wright  were  not  branded,  while 
those  with  which  they  were  found  mixed  were  branded,  the 
sustaining  of  an  objection  to  the  introduction  of  testimony  rdating 
to  the  custom  of  the  witness  was  most  certainly  proper. 

'^o  the  question,  *'Did  you  mix  these  cattle  up  with  your  cattle 
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when  they  were  taken  to  your  ranch?*'  the  witness  replied,  "I  told 
the  boys  not  to  mix  them  up."  Although  this  answer  is  not  respon- 
sive, and  the  respondents'  objection  thereto  was  sustained  after  such 
testimony  was  given,  it  was  neither  stricken  from  the  record  or 
withdrawn  from  the  jury,  and  the  assignment  of  error  with  refer- 
ence thereto  requires  no  further  notice. 

It  being  conclusively  shown  by  the  undisputed  testimony  that 
Wright  had  a  brand  of  his  own,  which  had  been  placed  on  the  cattle 
at  his  ranch,  with  the  exception  of  those  seized  by  the  sheriif.  ap- 
pellant was  not  prejudiced  by  the  action  of  the  court  in  sustaining 
an  objection  to  the  further  question  propounded  to  the  witness  Wright 
as  follows  •  '*I  will  ask  you  to  state  whether  you  have  a  brand  for 
your  cattle?" 

Mr.  Babcock,  a  grain  dealer,  was  asked  by  counsel  for  appel- 
lant whether  he  had  sold  certain  hay  in  the  month  of  March,  1898, 
to  Mr.  Wright,  which  was  charged  to  Mr.  Anderson,  and  the  ruling 
of  the  trial  court  in  sustaining  an  objection  to  such  question  is  as- 
signed as  error.  It  being  clearly  shown  that  all  this  witness  pur- 
ported to  know  about  the  transaction  was  immaterial,  hearsay  in 
character,  and  of  no  probative  force,  it  was  entirely  proper  to  ex- 
clude the  same.  Moreover,  counsel  were  permitted  to  show,  with- 
out objection,  and  by  the  only  witness  having  any  personal  knowl- 
edge of  the  matter,  that  the  hay  was  delivered  to  Wright  by  a  per- 
son in  the  employ  of  Mr.  Babcock,  between  the  9th  and  the  26th 
day  of  March,  1898,  and  that  the  bill  therefor  was  presented  to 
and  paid  by  appellant.  The  answer  to  another  question  propounded 
to  this  witness,  relative  to  the  delivery  of  some  hides  by  Wright  to 
Babcock,  was  excluded,  probably  for  the  reason  that  no  foundation 
had  been  laid,  and,  in  view  of  the  fact  that  appellant  himself  was 
permitted  thereafter  to  state  all  the  particulars  with  reference  to 
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the  loss  of  two  calves  while  the  same  were  in  the  possession  of 
Wright,  and  as  to  the  sale  of  their  hides  by  Wright  to  Babcock, 
from  whom  appellant  afterward  received  their  value,  leaves  nothing 
w^ith  reference  to  the  point  of  which  there  is  any  just  ground  for 
complaint. 

In  response  to  questions  propounded  by  counsel  for  appellant, 
the  sheriff  testified  on  cross-examination  in  part  as  follows :  "Thes^ 
cattle  were  mixed  up  with  Mr.  Wright's  cattle  at  the  ranch,  but  they 
had  a  tar  mark  on  them.  Wright's  cattle  were  branded.  I  couldn't 
say  what  brand.-  I  know  there  was  a  *G'  on  some  of  them;  I 
know  they  had  a  brand  on.  I  picked  out  those  that  had  a  tar  mark 
and  levied  upon  them.  I  didn't  levy  upon  any  that  were  branded 
with  Mr.  Wright's  brand.  That  was  my  instructions  irom  Mr.  Gerin 
and  Mr.  Brown — not  to  levy  on  any  with  Wright's  brand.  *  * 
*  Mr.  Brown  said  there  was  a  mortgage  on  them.  * 
'^  *  They  wanted  me  to  get  possession  of  Mr.  Wright's 
cattle  when  I  did  levy  upon  property.  *  *  *  My  main 
object  was  to  find  out  whether  they  were  Wright's  cattle 
or  Anderson's  cattle."  After  being  called  upon  by  counsel  for  ap- 
pellant to  state  his  reasons  for  confining  the  levy  to  unbranded  cat- 
tle, they  were  not  in  a  position  to  complain  of  the  following  ques- 
tion and  answer  thus  elicited  on  redirect  examination:  "Mr.  Jor- 
dan, you  may  state  to  the  best  of  your  recollection  what  was  the 
reason  you  levied  upon  the  cattle  you  did  on  the  occasion  you  made 
the  levy,  and  not  upon  the  other  cattle  that  were  left  there  on  George 
W  right's  place  that  you  didn't  levy  on.  A.  Because  on  those  cat- 
tle that  were  levied  upon  there  was  no  mortgage  upon  record,  and 
as  I  have  stated  heretofore  there  was  a  mortgage  upon  those  cat- 
tle that  the  brand  was  on." 

Certified  copies  of  the  judgment,  and  an  order  of  cdurt  author- 
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izing  execution  to  issue  thereon,  together  with  certain  other  exhib- 
its relating  thereto,  and  upon  which  the  sheriff  justified  the  seiz- 
ure, were  offered  and  received  in  evidence  over  the  objection  of 
counsel  for  appellant  to  the  effect  that  such  documents  do  not  af- 
firmatively appear  to  have  been  filed  and  entered  in  the  office  of  the 
clerk  of  courts;  but,  in  view  of  a  stipulation  contained  in  the  rec- 
ord, as  well  as  the  plain  recitals  of  the  exhibits  complained  of,  and 
the  presumption  that  the  sheriff  returned  his  execution  within  the 
required  time,  the  contention  is  neither  sustained  by  the  law  nor  the 
facts. 

The  remaining  assignments  of  error,  all  of  which  have  been 
carefully  examined,  are  so  perceptibly  without  merit,  according  to 
universalized  principles,  that  we  deem  it  useless  to  give  each  a  sep- 
arate notice.  As  the  ownership  of  the  cattle  is  the  principal  ques- 
tion in  the  case,  and  the  one  which  the  jury  after  a  fair  trial  has 
settled  in  a  manner  that  cannot  be  questioned  in  this  court,  the 
judgment  appealed  from  is  affirmed. 


Lyon  v.  Plankinton  Bank  et  al. 

Plaintiff  claimed  land  under  sale  on  executions  on  judgments  against  D» 
and  alleged  that  defendantb  unjustly  claimed  some  interest  therein. 
Defendants  denied  the  complaint,  and  alleged,  as  new  matter,  that  D 
formerly  owned  the  land,  and  that  he  had  conveyed  it  to  defendants, 
and  proved  the  execution  of  the  deed.  Plaintiff  then  gave  evidence 
tending  to  show  that  th«3  deed  was  intended  to  delay  or  defraud  cred- 
itors. Held,  that,  under  Comp.  Laws,  §  4933,  providing  that  an  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a  counterclaim,  is 
to  be  deemed  controverted  by  the  plaintiff  on  a  direct  denial  or  avoid- 
ance, as  the  case  may  require,  the  issue  of  fraud  was  within  the 
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pleadings,  and  it  was  error  for  the  court  to  make  no  finding  on  thai 
issue. 

(Opinion  filed  March  1.  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  William  H.  Lyon  against  the  Plankinton  Bank  and 
another.  From  a  judgment  for  defendants,  plaintiff  appeals.  Re* 
versed. 

Davis,  Lyon  &  Gates  and  Grigsby  &  Grigsby,  for  appellants. 

A.  B,  Kittredge  and  E,  R,  Winans,  for  respondents. 

Haney,  P.  J.  It  is  alleged  in  the  complaint  in  this  action  that 
the  defendant  bank  is  a  corporation  under  the  laws  of  Wisconsin ; 
that  on  June  i,  1893,  the  defendant  bank  assigned  all  of  its  prop- 
erty for  the  benefit  of  its  creditors  to  the  defendant  William  Plank- 
inton, who  thereupon  qualified  and  entered  upon  the  discharge  of  his 
duties  as  assignee;  that  the  plaintiflf  is  the  owner  of  certain  realty 
in  Minnehaha  county;  that  defendants  unjustly  claim  an  estate  or 
interest  therein  adverse  to  the  plaintiif ;  that  defendants'  clairn  is 
without  any  right  whatever ;  and  that  they  have  no  estate,  right,  ti- 
tle, or  interest  in  the  described  realty,  or  any  part  thereof.  De- 
fendants deny  all  the  allegations  of  the  complaint  except  the  incor- 
poration "of  the  defendant  bank  and  the  receivership  of  the  defend- 
ant William  Plankinton,  and  allege  that  on  May  24,  1893,  F.  T. 
Day,  who  was  then  the  owner  in  fee  of  the  land  described  in  the 
complaint,  conveyed  the  same  (his  wife  joining)  for  a  good  and 
valuable  consideration,  to  the  defendant  bank,  by  deed  duly  exe- 
cuted and  acknowledged,  and  recorded  in  the  office  of  the  register 
of  deeds  of  Minnehaha  county;  that  afterwards,  on  June  i,  1893, 
the  bank  made  an  assignment,  under  the  laws  of  Wisconsin,  for  the 
benefit  of  its  creditors,  to  the  defendant  William  Plankinton ;    that 

Vol.  15  S.  D.— 26 
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the  defendants  are  the  owners  in  fee  of  the  premises ;  and  they  de- 
mand that  the  complaint  be  dismissed,  with  costs.  The  action  was 
tried  by  the  court  without  a  jury.  It  was  admitted  that  on  May  24, 
1893,  and  prior  .thereto,  the  premises  in  controversy  were  ow^ned  by 
F.  T.  Day.  The  plaintiff  proved  that  on  June  2,  1893,  one  Mef- 
vin  Grigsby  commenced  an  action  in  his  favor  against  Day,  and  on 
that  day  attached  the  premises :  that  on  the  same  day  he  caused  a 
notice  of  the  pendency  of  his  action  to  be  recorded  in  Minnehaha 
county;  that  Grigsby  recovered  and  docketed  a  judgment  in  such 
action  for  $21,128.94,  on  November  23,  1894;  that  execution  was  is- 
sued thereon,  and  the  premises  in  controversy  were  sold  thereunder 
on  December  28,  1895;  ^^^^  such  sale  was  duly  confirmed;  that  a 
sheriff's  certificate  of  sale  issued  to  him  was  recorded  January  27, 
1896;  that  on  January  27,  1896,  such  certificate  was  assigned  to  the 
plaintiff  for  $9,000;  that  a  sheriff's  deed  was  duly  executed,  ac- 
knowledged, and  delivered  to  the  plaintiff  on  December  30,  1896; 
and  that  such  deed  was  recorded  February  16,  1897.  Defendants 
proved  the  execution  of  a  deed  absolute  in  form  from  Day  and 
wife  to  the  defendant  bank,  acknowledged  May  24th,  and  recorded 
June  23,  1893,  which,  for  the  purposes  of  this  appeal,  will  be  re- 
garded as  describing  the  land  in  dispute.  F.  T.  Day,  called  by  the 
plaintiff  in  rebuttal,  testified,  without  objection,  as  follows:  "My 
residence  is  Milwaukee,  Wis.  The  original  of  Exhibit  i  [the  deed 
t'orm  Day  to  the  bank]  was  executed  by  me.  I  received  no  money 
consideration  for  this  deed.  I  got  no  consideration  at  the  time  the 
deed  was  executed.  It  was  executed  to  secure  notes  that  I  had 
given  the  Plankinton  bank.  Q.  What  was  said  at  the  time  as  to 
the  recording  of  the  deed?  A.  That  it  was  not  to  be  recorded. 
Q.  What  was  done  with  it  ?  A.  I  don't  know.  I  have  never 
seen  it  since  I  executed  it.     Q.     What  did  you  do  with  it  after  ex- 
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editing  it?  A.  It  was  taken  to  the  board  of  directors  of  the 
bank.  O.  What'  was  the  reason  for  this  agreement  not  to  record 
the  deed?  A.  Because  it  would  have  ruined  my  credit.  Q.  How 
much  other  property  did  you  transfer  to  the  bank  at  that  time  by 
instruments  similar  to  this  one,  or  at  about  that  time?  A.  There 
must  have  been  about  25.000  acres  of  land.  Q.  Where  was  this 
land  situated?  A.  In  South  Dakota,  North  Dakota,  and  Minne- 
sota, except  some  in  Wisconsin,  possibly,  but  I  rather  think  not — 
large  quantities  in  these  states.  I  estimated  the  value  of  these  lands 
at  about  $300,000.  A  short  time  previous  I  deeded,  under  a  sim- 
ilar instrument,  a  large  tract  in  Milwaukee  county,  and  also  at  the 
same  time  turned  over  some  stock.  In  my  judgment  the  value  of 
the  property  in  Milwaukee,  both  lands  and  stock,  was  $400,000,  or 
nearly  that.  My  indebtedness  to  the  Plankinton  bank  at  that  time 
was  about  $150,000;  it  might  have  reached  $175,000 — somewhere 
around  there  .as  near  as  I  remember.  The  Plankinton  bank 
did  not  realize  on  any  of  these  securities  that  I  know  of  while  I 
was  president  of  the  bank.  The  assignee  afterwards  received,  as 
near  as  I  can  tell,  about  $70,000  or  $80,000  from  one  piece  of  prop- 
erty. At  the  time  I  turned  over  this  property  to  the  bank  my  indebt- 
edness to  the  bank,  nor  any  part  of  it,  was  not  receipted,  canceled, 
nor  extended.  No  portion  of  the  debt  was  paid ;  it  was  left  in  its 
original  condition.  Q.  What  was  the  understanding  or  agree- 
ment, if  any,  at  the  time  of  the  execution  of  these  deeds,  as  to 
your  handling  or  continuing  to  handle  or  dispose  of  the  property 
tha*:  was  conveyed  by  these  deeds?  A.  I  could  go  on  disposing 
of  the  property  just  the  same  as  before  the  instrument  was  executed. 
At  the  time  I  made  these  transfers  to  the  bank,  my  liabilities  to 
other  creditors  than  the  bank  were  about  $150,000.  The  parties 
with  whom  I  had  these  negotiations  on  the  part  of  the  bank  were 
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familiar  with  my  business  affairs  and  general  indebtedness,  I  think. 
It  must  have  been  June  i,  1893,  that  I  made  an  assignment  for  the 
benefit  of  my  creditors."  Defendants  read  in  rebuttal  from  the  dep- 
osition of  A.  E.  Fletcher,  taken  on  their  own  behalf,  as  follows: 
''Q.  What  sort  of  an  entry  did  the  officers  make  on  the  books  as 
to  the  credit  Mr.  Day  should  be  allowed  for  this  transfer  of  this 
property  on  the  24th  of  May?  A.  There  was  no  entry  made  upon 
the  books,  because  no  transactions  had  taken  place;  no  sales  had 
been  effected  up  to  the  time  of  the  transfer.  They  were  transfer- 
red as  security  for  his  entire  indet)tedness,  whatever  it  might  be. 
A  greater  portion  of  his  indebtedness  was  represented  by  notes,  a 
portion  was  in  the  shape  of  an  overdraft,  and  these  securities  were 
given  to  cover  whatever  indebtedness  he  might  have."  None  of 
this  testimony  concerning  the  execution  of  the  deed  from  Day  to 
the  bank  was  contradicted.  At  the  conclusion  of  the  trial  the 
plaintiff  requested  the  court  to  make  the  following,  among  other, 
findings  of  fact:  "(12)  That  it  was  agreed  when  these  deeds 
[from  Day  to  the  bank]  were  executed  that  said  Day  should  go  on 
and  handle  and  dispose  of  the  lands  described  in  the  deeds  the  same 
as  before  the  instruments  were  given  ;  (13)  that  at  the  same  time  it 
was  agreed  that  said  deeds  should  not  be  recorded,  for  the  reason 
that  the  recording  of  the  deeds  would  ruin  the  credit  of  said  Day ; 
( 14)  that  the  aforesaid  agreement,  and  the  withholding  of  said  deeds 
from  record  in  pursuance  thereof,  was  intended  to  hinder  and  de- 
lay the  creditors  of  said  Day,  and  was  fraud  upon  them."  This 
request  was  denied.  The  court  found  ''that  on  May  24,  1893,  the 
said  Day  was  president  of  said  bank,  and  was  then  justly  indebted 
to  said  bank  in  a  sum  exceeding  $175,000;  that  he  executed  and 
delivered  said  instrument,  together  with  other  deeds  in  hke  form, 
conveying  large  quantities  of  land  for  the  purpose  of  securing  the 
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payment  of  all  his  indebtedness  to  said  bank,  and  for  no  other  con- 
sideration; that  said  indebtedness,  amounting  to  not  less  than  $175,- 
000,  remains  due  and  unpaid'';  and  concluded,  as  matters  of  law, 
"(i)  that  said  instrument  is  a  mortgage  and  a  valid  and  subsist- 
ing lien  upon  said  premises,  securing  the  payment  of  said  indebted- 
ness; and  such  lien  is  superior  to  the  right,  title,  and  interest  of 
the  plaintiff  in  said  premises;  (2)  that,  subject  to  said  lien,  the 
plaintiff  is  the  owner  of  said  premises." 

Anything  out  of  the  usual  course  of  business  is  a  sign  of  fraud. 
Taking  an  absolute  deed  as  a  security  for  money  is  a  mark  of  fraud, 
for  it  is  calculated  to  deceive  creditors,  and  to  make  them  believe 
that  no  part  of  the  property  is  subject  to  their  demands,  when  in 
fact  it  is  otherwise.  A  deed  not  at  first  fraudulent  may  become  so 
by  being  concealed,  because  by  its  concealment  persons  may  be  in- 
duced to  give  credit  to  the  grantor.  The  omission  to  place  a  deed 
on  record  is  an  instance  of  concealment  within  the  rule.  Bump, 
Fraud.  Conv.  pp.  39,  41,  51.  There  was  abundant  evidence  received 
without  objection  in  this  case  of  facts  calculated  to  cast  suspicion  upon 
the  conveyance  relied  upon  by  defendants,  and  the  trial  court  should 
have  found  whether  or  not  it  was  made  with  intent  to  delay  or  de- 
fraud creditors,  provided  that  issue  was  within  the  pleadings.  In 
Murphy  v.  Bank,  13  S.  D.  501,  83  N.  W.  575,  where  the  pleadings 
were  substantially  the  same  as  in  the  case  at  bar,  this  court  made  use 
of  the  following  language:  "It  is  further  contended  by  the  appel- 
lant that  the  mortgage  is  fraudulent  as  to  creditors,  but  the  ques- 
tion of  fraud  is  not  raised  by  the  pleadings,  nor  was  there  any  finding 
upon  that  subject;  hence  the  question  of  fraud  is  not  properly  before 
us."  Doubtless  this  language  influenced  the  learned  circuit  court 
in  deciding  the  present  case.  While  satisfied  with  the  decision  in 
Murphy  v.  Bank  in  all  other  respects,  we  think  it  should  not  have 
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been  assumed  therein  that  the  question  of  fraud  was  not  raised 
by  the  pleadings.  In  that  case,  as  in  this,  the  answer  contains  no 
counterclaim.  The  new  matter  therein  could  be  replied  to  only 
upon  an  order  of  the  court  made  upon  application  of  the  defend- 
ants. Lumber  Co.  v.  Keefe,  6  Dak.  i6o,  41  N.  W.  743.  The  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a  counterclaim, 
r  is  to  be  deemed  controverted  by  the  adverse  party  upon  a  direct  de- 
nial or  avoidance,  as  the  case  may  require.  Comp.  Laws,  §  4933. 
The  new  matter  in  this  answer  consists  of  two  allegations:  (i) 
That  Day  formerly  owned  the  land  in  controversy,  and  (2)  that  he 
conveyed  it  to  the  defendant  bank.  Each  of  these  allegations  is 
to  be  deemed  controverted  by  the  plaintiff  upon  a  direct  denial 
or  avoidance,  as  the  case  may  require.  It  was  agreed  that  Day  for- 
merly owned  the  land.  Defendants  proved  the  execution  of  his 
deed  to  the  bank.  It  was  then  relevant  and  proper  for  the  plaintiff 
to  avoid  the  effect  of  the  deed  by  offering  testimony  tending  to 
prove  that  it  was  intended  to  delay  or  defraud  creditors.  As  we 
have  seen,  such  testimony  was  offered  and  received  without  ob- 
jection. As  it  cast  suspicion  upon  the  transaction,  it  was  the  duty 
of  the  trial  court  to  find  upon  the  issue  of  fact  thus  presented.  The 
court  having  failed  to  find  upon  this  material  issue  of  fact,  after  hav- 
ing been  requested  so  to  do.  the  judgment  cannot  be  sustained. 
It  is  reversed  and  a  new  trial  ordered. 

Fuller,  J.  While  concurring  with  my  associates  in  the  view 
that  the  judgment  appealed  from  cannot  be  sustained  for  the  reasons 
specified  by  Judge  Haney,  I  desire  to  mention  another  point  fatal, 
in  any  event,  to  the  claim  of  respondent,  and  which  appears  to  ren- 
der a  new  trial  wholly  unnecessary.  In  the  quitclaim  deed  upon 
which  the  assignee  of  the  Plankinton  bank  wholly  relied  at  the 
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trial  to  establish  his  allegation  of  fee-simple  ov/nership,  the  prem- 
ises are  described  as  being  situated  in  the  county  of  Minnehaha  and 
state  of  Minnesota;  but  the  court  erroneously  permitted  counsel 
for  respondent  to  show  by  parol  testimony  that  the  parties  intended 
to  incumber  the  South  Dakota  land  described  in  the  complaint. 
Now,  had  the  name  of  the  state  been  omitted,  it  might  have  been 
judicially  known  that  there  were  no  other  sections,  townships, 
and  ranges  in  Minnehaha  county,  South  Dakota,  to  which  the 
descriptions  contained  in  the  deed  are  applicable;  but,  upon  the 
face  of  the  deed  as  written,  no  inconsistency  appears.  Without 
the  assumption  of  unwarranted  judicial  knowledge,  to  the  effect  that 
there  is  not  beyond  the  jurisdiction  of  our  courts,  in  the  state  of 
Minnesota,  a  Minnehaha  county  in  which  is  situated  land  owned 
by  the  grantor  answering  the  description  given,  no  ambiguity  is 
perceptible,  and  the  court  was  without  authority  to  extend  its  in- 
quiry- beyond  the  terms  of  the  deed,  as  to  what  was  really  intended. 
Abundant  authority  exists  to  support  the  proposition  that  state 
courts  of  record  may  take  cognizance  of  the  counties  and  boundar- 
ies of  the  state  in  which  they  sit,  together  with  the  location  of  its 
chief  cities  and  incorporated  towns ;  but  judicial  knowledge  does 
not  extend  to  such  characteristics  of  another  state,  nor  to  the  stat- 
utes, ordinances,  or  proceedings  creating  the  same.  Woodward  v. 
Railroad  Co.,  21  Wis.  313;  17  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
906,  941;  U.  S.  v.  Beebe,  2  Dak.  292,  11  N.  W.  505;  2  Freem. 
Judgm.  571.  In  BroWn  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200, 
Mr.  Justice  Swayne^  in  speaking  of  the  universal  notoriety  essen- 
tial to  matters  of  judicial  notice,  wisely  proclaimed  the  following 
precautionary  doctrine:  "This  power  is  to  be  exercised  by  the 
courts  with  caution.  Care  must  be  taken  that  the  requisite  noto- 
riety exists.     Every  reasonable  doubt  upon  the  subject  should  be 
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resolved  promptly  in  the  negative."  Unless  the  action  be  to  reform 
a  written  instrument,  on  the  ground  of  fraud  or  mistake,  it  seems 
to  be  well  settled  that,  in  the  absence  of  ambiguity,  either  patent 
or  latent,  parol  evidence  is  inadmissible  to  give  to  such  instrument 
a  meaning  other  than  that  conveyed  by  the  language  employed. 
In  Elofrson  v.  Lindsay  (Wis.),  63  N.  W.  89,  the  supreme  court 
of  Wisconsin  say :  "Where  the  description  in  a  deed  is  free  from 
ambiguity,  parol  evidence  is  not  admissible  to  show  that  the  prem- 
ises in  controversy  were  intended  to  be  included  therein.  The  prop- 
er remedy  for  the  correction  of  a  mistake  in  a  deed  is  by  suit  in 
equity."  The  following  cases  are  to  the  same  effect:  Pierson  v. 
McCahill,  21  Cal.  122;  Muldoon  v.  Deline,  135  N.  Y.  150,  31  N. 
E.  1091 ;  Clarke  v.  Lancaster,  11  Am.  Rep.  486;  Clark  v.  Baird, 
9  X.  Y.  183;  Rowland  v.  McCown,  20  Or.  538,  26  Pac.  853; 
Norwood  V.  Byrd  (S.  C),  42  Am.  Dec.  406;  Emerick  v.  Kohler, 
29  Harb.  165;  Ritchie  v.  Peas,  114  111.  353,  3  N.  E.  897;  Hannon 
V.  Hilliard,  101  Ind.  310;  Jennings  v.  Brizeadine,  44  Mo.  332;  Long 
V.  Iron  Co.,  loi  N.  Y.  638,  4  X.  E.  735.  In  treating  the  subject 
here  under  consideration,  Mr.  Jones  says:  ^'Nothing  passes  by 
a  deed  except  what  is  described  in  it,  whatever  the  intention  of  the 
parties  may  have  been.  Though  parol  evidence  is  often  admissible 
to  ascertain  what  lands  are  embraced  in  the  description,  such  evi- 
dence cannot  make  the  deed  operate  upon  land  not  embraced  in 
the  descriptive  words.  *  *  *  The  maxim,  "'Falsa  demonstra- 
tio  non  nocet'\  is  not  applicable  unless  the  descriptive  phrase  to 
be  suppressed  is  clearly  repugnant  to  other  and  more  important 
I^arts  of  the  description.  To  justify  the  suppression  of  a  part  of 
a  description,  this  must  not  only  be  out  of  harmony  with  other  parts 
of  the  description,  but  it  must  be  undeniably  so,  in  some  important 
respect,  after  putting  a  reasonable  construction  upon  the  rest  of  the 
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description.  *  *  *  The  office  of  extrinsic  evidence,  as  applied 
to  the  description  of  a  parcel,  is  to  explain  a  latent  ambiguity,  or 
to  point  out  the  property  described  on  the  ground.  Such  evidence 
must  not  contradict  the  deed,  or  make  a  description  of  other  land 
than  that  described  in  the  deed.  It  cannot  be  used  to  make  the  deed 
convey  land  not  embraced  in  the  words  used  to  describe  the  sub- 
ject matter  of  the  deed,  but  only  to  ascertain  the  intention  of  the 
parties  as  expressed  by  such  words.  The  test  of  the  admissibility 
of  such  evidence  is  involved  in  the  inquiry  whether  it  tends  to  ex- 
plain some  descriptive  word  or  expression*  ai  doubtful  import  con- 
tained in  the  deed,  so  that  the  description,  aided  by  such  explana- 
tion, identifies  the  land  conveyed."  i  Jones,  Real  Prop.  c.  i8. 
In  the  absence  of  anything  to  indicate  a  desire  for  reformation,  a 
deed  calling  for  land  in  Minnesota  cannot,  in  my  opinion,'  be  ex- 
tended by  parol  evidence  to  embrace  land  in  South  Dakota,  as 
against  one  who  has  regularly  acquired  title  since  date  of  such  in- 
strument; nor  does  the  record  of  such  deed  in  this  state  give  notice 
to,  or  put  a  purchaser  at  an  execution  sale  on  inquiry.  Banks  v. 
Ammon,  27  Pa.  172;  Van  Thorniley  v.  Peters,  26  Ohio  St.  471; 
McLouth  V.  Hurt,  51  Tex.  115.  This  deed,  absolute  in  form,  though 
given  and  accepted  as  a  mortgage,  with  a  secret  understanding  be- 
tween the  parties  that  the  same  should  be  withheld  from  record, 
for  the  express  purpose  of  protecting  the  credit  of  an  insolvent 
grantor,  but  subsequently  recorded  in  the  book  of  deeds,  certainly 
fails  to  impart  the  notice  contemplated  by  the  statute,  and  for  the 
purposes  of  this  action  the  same  is  of  no  validity. 

If  I  am  correct  in  this  view,  the  case  ought  to  be  remanded 
with  the  direction  that  a  decree  be  entered  quieting  in  appellant  the 
title  to  the  premises  described  in  his  complaint. 
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Sutton  et  al  v.  Consolidated  Apex  Min.  Co.  et  al 

i.  The  manager  and  superintendent  of  a  mining  company,  who  was  also 
a  stockholder  and  director,  and  who  as  such  took  part  in  procuring 
loans  secured  by  mortgages  on  <.he  property,  and  expended  the  money- 
received  in  and  about  the  same  without  infoi-ming  the  mortgagees 
that  he  claimed  a, miner's  lien  for  his  services,  could  not  be  estopped 
from  asserting  that  such  lien  was  prior  to  the  mortgages,  where  It 
did  not  affirmatively  appear  that  the  mortgagees  were  in  any  manner 
misled  to  their  prejudice  by  his  conduct. 

2.  A  contention  that  the^  amendment  to  the  miner's  lien  law  made  in  1895 
(Laws  1895,  Chap.  134)  impaired  the  obligation  of  certain  mortgage 
contracts,  because  by  its  terms  it  postponed  the  mortgage  liens  to  a 
miner's  lien  filed  after  the  mortgages  were  recorded,  was  bad,  where 
it  appeared  that  the  party  asserting  the  miner's  lien  commenced 
work  for  the  company  long  prior  to  the  execution  of  the  mortgages, 
his  lien  dating  from  the  time  he  was  first  employed. 

(Opinion  filed  March  1,  1902.) 
Appeal  from  circuit  court,   Pennington  county.     Hon.   Levi 
McGee,  Judge. 

This  case  was  first  decided  by  this  court  in  an  opinion  reported 
in  14  S.  D.  33,  84  N.  W.  211.  In  that  opinion  the  judgment  of  the 
trial  court  giving  certain  liens  priority  over  the  mortgages  was 
reversed.  A  rehearing  was  subsequently  granted  and  this  opinion 
is  upon  the  rehearing.  The  former  judgment  affirmed  in  part  and 
reversed  in  part. 

fowler.  Cull  and  Whitfield,  for  appellants. 
Charles  W.  Brozcn,  Chaimcey  L.  Wood  and  Charles  /.  Buell,  for 
respondents. 

Corson,  J.  This  case  w^as  decided  at  a  former  term  of  this 
court,  and  reported  in  14  S.  D.  33,  84  N.  W.  211.  A  petition 
for  rehearing  was  granted,  and  the  case  is  now  before  us  on  such  re- 
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hearing.  Upon  the  reconsideration  of  the  opinion,  we  have  ar- 
rived at  the  conclusion  that  the  court  erred  in  that  portion  of  the 
opinion  in  which  it  says,  *'We  think  the  facts  found  in  regard  to 
Farrar's  connection  with  the  company  clearly  brings  him  within  the 
rule  in  the  cases  above  cited.  *  *  *  He  is  therefore,  in  equity 
and  good  conscience,  estopped  from  now  claiming  any  lien  as 
against  these  mortgagees."  Upon  a  review  of  the  findings  there 
seems  to  be  no  specific  finding  that  the  mortgagees,  or  either  of  theiji, 
were  in  any  manner  misled  to  their  prejudice'  by  the  conduct  or  acts 
of  Farrar,  or  that  they  were  induced  or  led  to  do  what  they  other- 
wise would  not  have  done  except  for  his  conduct  and  acts.  In 
order  to  constitute  an  estoppel  it  is  not  sufficient  to  show  that  the 
language,  acts,  or  conduct  of  one  might  have  misled  a  party  to  his 
prejudice;  but  it  must  affirmatively  appear  that  such  party  was  in 
fact  misled  or  induced  by  such  acts,  conduct,  or  language  to  do  some- 
thing that  he  would  not  otherwise  have  done  except  for  such  acts, 
language,  or  conduct,  and  that  he  would  be  injured  and  sustain  loss 
by  allowing  the  party  to  show  the  existence  of  a  different  state  of 
facts  than  those  represented.  This  is  the  rule  recognized  by  this 
court  in  Tolerton  &  Stetson  Co.  v.  Casperson,  7  S.  D.  206,  63 
N.  W.  908.  In  that  case  the  defendant  sought  to  defeat  an  at- 
tachment proceeding  which  he  had  encouraged  the  plaintiff  to  take, 
and  the  plaintiff  insisted  that  he  was  therefore  estopped  from  ques- 
tioning the  proceeding.  It  was  affirmatively  shown  in  that  case  that 
the  attachment  proceeding  would  never  have  been  taken  had  not  the 
agent  of  the  plaintiff  fully  relied  upcMi  the  statements  of  the  defend- 
ant to  him.  This  seems  to  have  been  the  view  taken  by  the  courts 
in  the  cases  cited  by  appellants  in  the  case  at  bar.  In  Hinchley  v. 
Greany,  118  Mass.  595,  the  supreme  court  of  Massachusetts  says 
"that  when  a  party  wilfully  misrepresents  a  fact  to  another,  and 
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on  the  strength  of  such  false  representation  he  is  induced  to  alter 
his  position,  the  former  is  precluded  from  setting  up  that  the  rep- 
resentation was  not  true."     And  the  court  in  that  case  cites,  among 
others,  Bank  v.  Buffinton,  97  Mass,  498.    In  that  case  the  action 
was  on  promissory  notes,  and  the  defendant  attempted  to  defeat 
the  action  on  the  ground  that  his  purported  signature  as  an  in- 
dorser  was  forged,  but  it  was  shown  that  he  had  represented  to  the 
cashier  of  the  bank  that  his  signature  was  genuine,  and  the  bank, 
relying  upon  that  representation,   had    neglected    to    take    action 
against  the  other  parties  to  the  notes.     Upon  this  state  of  facts  the 
court  charged  the  jury  as  follows :     "That  it,  upon  all  the  evidence 
in  the  case,  they  should  be  satisfied  that  the  defendant  made  the 
representation  and  statement  or  acknowledgment  aforesaid,  knowing 
it  to  be  untrue,  and  with  intent  to  mislead  or  induce  the  plaintiffs  to 
act  upon  it,  and  that  the  plaintiflFs  did  rely  and  act  upon  it,  and  were 
injured  thereby,  the  defendant  would  be  estopped  from  showing 
that  his  name  on  the  back  of  said  notes  was  not  his  genuine  sig- 
nature, and  that  it  was  not  put  there  by  him  or  by  his  authority." 
This  instruction  was  held  to  be  correct.     It  will  be  noticed  that  in 
that  case  it  was  affirmatively  shown  that  the  bank,  through  its  cash- 
ier, relied  upon  the  representation  of  the  defendant  that  his  sig- 
nature was  genuine,  and  consequently  neglected  to  take  the  proper 
steps  to  hold  the  other  parties  to  the  notes.     In  the  case  of  Trow- 
bridge V.  Mathews,  28  Wis.  656,  cited  by  appellants,  the  supreme 
court  of  Wisconsin   recognizes  a  similar  rule.     In  that  case   the 
plaintiff  sought  to  enforce  a  mechanic's  lien  against  the  property, 
which  had  been  purchased  by  defendant  Mathews  of  one  Jackson, 
and  in  his  answer  he  set  up  as  a  defense  that  after  the  demand  of 
the  plaintiff  had  accrued,  and  before  he  paid  over  the  money  "to 
Jackson,  the  plaintiffs,  with  fraudulent  intent  to  injure  the  defendant. 
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represented  to  him  that  Jackson  was  not  indebted  to  them,  or  at 
most  only  a  few  dollars,  and  that,  relying  upon  such  representa- 
tions, he  immediately  completed  the  purchase  of  the  property,  and 
paid  Jackson  the  unpaid  purchase  money  therefor,  amounting  to 
between  $4,000  and  $5,000,  which,  but  for  the  false  representation 
made  by  the  plaintiff,  he  would  not  have  done.  The  trial  court 
ruled  out  much  of  the  evidence  tending  to  prove  this  defense,  and 
the  court  held  this  was  error,  and  held,  in  effect,  that  the  answer, 
if  established  by  the  evidence,  would  have  constituted  a  good  de- 
fense to  the  action.  It  will  be  noticed  that  in  this  case  also  it  was 
aflfirmatively  stated  in  the  answer  .that  the  defendant  relied  upon  the 
representation  made  by  the  plaintiffs,  and  would  not  have  paid 
over  the  money  to  Jackson  but  for  such  representation.  In  the  case 
of  Kent  V.  Mining  Co.,  78  N.  Y.  159,  and  in  the  case  of  McGraw 
V.  Bayard,  96  111.  146,  cited  by  appellants,  the  facts  are  so  compli- 
cated that  it  is  somewhat  difficult  to  determine  the  exact  points  de- 
cided by  the  court,  and  we  shall  not  attempt  to  review  them.  In 
the  absence,  therefore,  of  any  finding  that  the  mortgagees  relied 
upon  the  acts  or  conduct  of  Farrar,  and  were  led  or  induced  by 
such  acts  or  conduct  to  do  what  they  would  otherwise  not  have  done, 
Farrar  was  not  estopped  from  enforcing  his  mechanic's  lien  against 
the  mortgages.  Voting  for  and  obtaining  the  loans  and  expend- 
ing the  money  obtained  as  such  loans,  and  acting  as  managing 
agent  and  superintendent  of  the  corporation,  would  not  alone  be 
sufficient  to  estop  him  from  asserting  his  lien. 

It  is  further  contended  by  the  appellant  that  the  amendment 
to  the  miner's  lien  law,  made  in  1895,  impairs  the  obligation  of  the 
mortgage  contract,  for  by  its  terms  it  would  postpone  the  lien  of 
the  mortgages  to  a  miner's  lien  which  was  filed  more  than  one  year 
after  the  first  mortgage  was  recorded,  and  four  months  after  the 
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second  mortgage  was  recorded.  But  the  finding  of  the  court  is 
that  the  defendant  Farrar  commenced  work  for  the  Consolidated 
Apex  Mining  Company  on  October  24,  1894,  long  prior  to  the  ex- 
ecution of  either  of  the  two  mortgages,  and  his  lien  would  date  from 
the  time  he  was  first  employed  by  the  company.  Under  this  view, 
it  is  not  necessary  for  us  to  pass  upon  the  questions  of  validity  or 
invalidity  of  the  amendments  as  found  in  chapter  134,  Laws  1895. 
The  finding  of  the  court  that  the  said  Farrar,  as  superintendent, 
"necessarily  performed  a  large  amount  of  manual  labor"  upon  said 
mine,  was  evidently  made  with  the  view  to  bring  the  case  within  tlie 
law  as  laid  down  in  Mining  Co.  v.  Cullins,  104  U.  S.  176,  26  L. 
Ed.  704.  In  that  case  the  supreme  court  of  the  United  States 
held  that  a  person  hired  by  the  owner  of  the  mine  to  oversee  the 
miners,  and  generally  to  control  and  direct  its  workings,  and  do  in 
the  jjerformance  of  his  duties  some  manual  labor,  was  entitled  to^ 
a  lien  upon  the  mines,  conferred  by  the  laws  of  Utah  territory. 
Section  2793,  Comp.  Laws  of  the  territory  referred  to,  is  substan- 
tially the  same  as  the  law  relating  to  that  subject  in  this  state.  We 
are  of  the  opinion  that,  under  the  findings  of  the  court  in  this  case  the 
judgment  of  Farrar  and  the  Pennington  County  Bank  should  be  af- 
firmed. The  court  is  also  of  the  opinion  that,  in  consideration  of  the 
fact  that  the  court  below  seems  to  have  taken  the  view  that  the  goods, 
wares  and  merchandise  furnished  to  the  Consolidated 'Apex  Min- 
ing Company  constituted  a  lien  upon  the  property  of  that  company,, 
and  that  it  was  not  necessary  to  determine  precisely  what  goods, 
w^ares,  and  merchandise  were  used  in  the  construction  of  any  partic- 
ular building,  shaft,  or  tunnel,  in  order  to  bind  the  mining  com- 
pany, it  is  proper  that  a  new^  trial  should  be  granted  to  the  Cong- 
don  Hardware  Company  to  enable  it  to  show,  if  it  can,  what  part, 
and  how  much,  of  the  goods,  wares,  and  merchandise,  if  any,  were 
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furnished  for  and  used  in  any  specific  building,  shaft,  Or  tunnel, 
designated  in  the  statute. 

The  contention  of  the  counsel  for  the  respondents  that  the  as- 
signments of  error  are  insufficient  to  enable  the  court  to  review  the 
questions  presented  on  the  appeal  in  this  case  is  untenable.  We 
are  of  the  opinion  that  the  assignments  of  error  are  sufficient  to  en- 
able the  counsel  and  court  to  understand  what  errors  are  relied  on 
for  a  reversal  of  the  case. 

So  much  of  the  opinion  as  directs  a  modification  of  the  judg- 
ment appealed  from  is  disaffirmed,  and  the  judgment  of  the  circuit 
court  as  to  defendant  John  J.  Farrar  and  the  Pennington  County 
Bank  is  affirmed,  and  the  judgment,  so  far  as  it  affects  the  Cong- 
don  Hardware  Company,  is  reversed,  and  a  new  trial  as  to  that 
company  is  ordered. 


CoLKR  et  al  ,v.  Sterling,  County  Treasurer,  et  al. 

1.  An  instrumect  directed  to  the  treasurer  of  a  school  district,  and  direct- 
ing the  payment  of  money  at  a  future  time,  not  being  in  conformity 
with  Laws  Dak.  1879,  Chap.  14,  §§44,  92,  giving  a  form  for  school 
warrants,  and  not  authorizing  the  issuance  of  warrants  payable  in 
tne  future,  is  not  a  school  warrant,  and  is  not  receivable  for  school 
taxes,  under  Laws  S.  D.  1891,  Chap.  14,  §  80,  providing  that  such 
warrants  shall  be  so  received. 

2.  Under  Comp.  Laws,  §  5535,  providing  that  part  2  of  the  Code,  which 
includes  Chapter  6,  which  is  the  statute  of  limitations,  shall  be  ap- 
plicable to  a  proceeding  under  the  chapter  which  relates  to  mandamus, 
etc.,  a  proceeding  in  mandamus  to  compel  a  school  treasurer  to  accept 
in  payment  of  school  taxes  an  order  on  such  treasurer,  not  under  seal, 
and  pajfable  at  a  date  several  years  after  its  issuance,  must  be  com- 
menced within  six  years  of  the  maturity  of  the  order,  under  Comp. 
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Laws,  §  4850,  limiting  action  on  contract  to  six  years,  notwithstand- 
ing Laws  S.  D.  1891,  Chap.  14,  §  80,  making  school  warrants  receiv- 
able for  taxes,  which  was  passed  after  the  former  act,  does  not  ex- 
cept warrants  barred  by  limitation. 

3.  Where  a  bill  of  exceptions  is  not  filed  till  after  the  expiration  of  the 
statutory  period  after  the  rendition  of  the  judgment,  but  it  does  not  ap- 
pear that  the  time  was  not  extended  by  the  court,  as  authorized  for 
good  cause,  or  by  consent  of  the  adverse  party,  it  will  be  presumed 
on  appeal  that  the  time  was  so  extended. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Beadle  county.  Hon.  A.  \V.  Camp- 
bell, Judge. 

Mandamus  by  W.  N.  Coler  and  another  against  Edward  Sterl- 
ing, as  treasurer,  and  others  to  compel  the  reception  of  certain  school 
warrants  in  satisfaction  of  school  taxes.  From  a  judgment  in  favor 
of  plaintiff  defendants  appeal.    Reversed. 

Henry  C.  Hinckley,  for  appellants. 

John  L,  Pyle,  for  respondents. 

Haney,  p.  J.  The  purpose  of  this  special  proceeding  is  to 
compel  the  treasurer  of  Beadle  county  and  the  treasurer  of  the  board 
of  education  of  the  city  of  Huron  to  receive  two  alleged  school  war- 
rants in  satisfaction  of  school  taxes  due  from  the  plaintiffs  to  the 
board  of  education.  The  alleged  warrants  are  the  same,  except  as 
to  amount,  one  of  which  reads  as  follows :  "$200.oo.  Territory  of 
Dakota,  County  of  Beadle.  Huron,  February  15th,  1881.  To  L. 
J.  Corbin,  Treasurer  of  School  District  Number  One;  On  the  15th 
day  of  February,  1884,  pay  to  C.  C.  Hills  or  bearer,  the  sum  of 
two  hundred  dollars,  for  cash,  out  of  any  money  in  your  hands 
belonging  to  the  school  house  fund,  not  otherwise  appropriated,  be- 
longing to  said  district,  with  interest  at  ten  per  cent  per  aftnum, 
payable  annually.     O.   A.   Cheney,   District  Clerk.    T.  J.   Nichol, 
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Director."  The  court  below  found  that  the  board  of  education  of 
the  City  of  Huron  is  the  lawful  successor  of  school  district  No. 
I,  and  concluded  that  the  alleged  warrants  should  be  received  for 
plaintiff's  taxes.  When  this  controversy  arose,  the  law  provided 
that  "school  warrants  shall  be  received  for  school  taxes."  Laws  S. 
D.  1891,  Chap.  14,  §  80.  It  is  contended  by  defendants,  however, 
that  the  instruments  tendered  by  the  plaintiffs  in  satisfaction  of  their 
taxes  are  not  school  warrants,  for  the  reason  that  they  provide  for 
payment  three  years  after  date  of  issue.  The  law  in  force  when  they 
were  issued  contains  the  following : 

'*Sec.  44.  School  Orders — Payment  of.  The  clerk  shall  draw 
all  warrants  or  orders  for  the  payment  of  money  for 
teachers'  wages,  or  any  other  purpose  legally  ordered  by  the  school 
board,  or  by  the  voters  at  any  district  meeting.  Said  orders  shall 
also  be  signed  by  the  director,  and  paid  by  the  treasurer  on  pre- 
sentation. Each  order  shall  specify  whether  the  money  is  to  be 
paid  from  the  teachers'  fund,  the  contingent  fund  or  the  school  house 
fund;  a^d  in  case  the  treasurer  has  no  money  in  the  fimd  drawn 
upon  to  pay  such  school  warrant,  he  shall  indorse  it  'Not  paid  for 
want  of  funds"  and  all  orders  so  presented  and  indorsed  shall 
draw  ten  per  cent  interest  after  presentation  until  paid,  unless 
otherwise  expressed  in  writing.  If  there  be  money  in  his  hands 
to  pay  a  portion  of  such  warrant,  he  shall  pay  such  money  and  in- 
dorse the  amount  so  paid  upon  the  warrant,  and  interest  at  ten 
per  cent  shall  accrue  upon  the  amount  unpaid." 

"Sec.  92.     The  form  of  order  on  the  district  treasurer  may  be 

as  follows:     *To ,  treasurer  of  school  district  number 

of  the  county  of .     Pay  to  the  order  of ,  the  sum  of 

dollars  for  ,  out  of  any  money  in  your  hands  be- 
longing to  the  fund,  not  otherwise  appropriated,  belong- 

Vol  15S  D.— 27 
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ing  to  said  district.     ,  District  Clerk.     ,  Director. 

Dated  at ,  D.  T.,  this day  of  i8— .'  " 

Laws  Dak.  1879,  c.  14,  §§  44,  92. 

In  view  of  these  provisions  of  the  statute,  it  seems  clear  that 
the  school  district  was  not  authorized  to  issue  warrants  or  orders 
payable  by  their  terms  at  a  future  date.  Whether  the  instruments 
in  suit  are  valid  for  any  purpose  we  do  not  decide;  but  they  were 
not  school  warrants  when  issued,  and  therefore  are  not  receivable 
for  taxes  under  the  law  of  1891.  Again,  the  co-called  warrants 
are  not  under  seal.  They  were  issued  February  15,  1881,  and 
were,  by  their  terms,  payable  February  15,  1884.  This  proceeding 
was  comroenced  in  June,  1896.  If  these  instruments  are  of  any  val- 
idity whatever,  they  are  express  contracts  falling  within  the  six- 
years  limitation.  Comp.  Laws,  §  4850.  They  are  not,  nor  do  they 
purport  to  be,  ordinary  school  warrants,  payable  upon  presentation 
Jn  the  order  of  registration,  or  when  sufficient  funds  shall  have 
been  accumulated  for  the  purpose.  They  are  express. promises  to  pay 
specified  sums  at  specified  times,  upon  which  causes  of  action  ac- 
crued February  15,  1884.  It  is  contended,  however,  that  the  lim- 
itations upon  civil  actions  prescribed  by  the  code  of  civil  procedure 
have  no  application  to  special  proceedings  of  a  civil  nature.  The 
only  authority  cited  by  respondent  in  support  of  this  contention  is 
Pelton  V.  Supervisors,  10  Wis.  63.  That  was  an  action  upon  a 
county  order  or  warrant.  The  defendant  pleaded  the  statute  of  lim- 
itations. After  having  decided  the  only  question  involved  by  hold- 
ing that  such  orders  are  simple  contracts  barred  in  six  years  from 
date  of  presentation  for  payment,  the  court  suggests  that:  "Al- 
though the  action  might  be  barred  upon  them  in  six  years,  still 
orders  are  available  to  the  amount  of  their  face  in  payment  of  county 
taxes  under  the  provisions  of  the  statute ;  so  that,  though  an  action 
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will  not  lie  upon  an  order  upon  which  the  statute  of  limitation  has 
run,  still  it  is  not  lost  to  the  holder  thereof."  This  dictum  may  be 
entitled  to  respect,  but  it  is  not  binding  as  a  precedent.  We  think 
the  statutes  of  this  state  demand  a  different  construction.  "Ex- 
icept  as  otherwise  provided  in  this  chapter,  the  provisions  of  part 
2  of  this  code  are  applicable  to  and  constitute  the  rules  of  practice 
in  the  proceedings  mentioned  in  this  chapter."  Comp.  Laws,  § 
5535-  '*This  chapter"  relates  to  writs  of  certiorari,  mandamus,  and 
prohibition.  "Part  2  of  this  code"  includes  chapter  6,  which  pre- 
scribes the  periods  within  which  actions  may  be  commenced.  The 
chapter  relating  to  mandamus  contains  no  provisions  on  the  subject  of 
limitations.  Therefore,  we  think,  that,  whether  remedies  are  sought 
in  the  courts  of  this  state  by  means  of  civil  actions  or  special  pro- 
ceedings of  a  civil  nature,  they  are  subject  to  the  statute  of  limita- 
tions. Since  the  adoption  of  the  Revised  Codes  of  1877,  territorial, 
state,  county,  city,  and  school  warrants  have  been  receivable  for 
taxes,  the  law  making  no  express  exception  as  to  warrants  bar- 
red by  the  statute  of  limitations.  Pol  Code  1877,  c.  28,  §  42; 
Laws  1891,  c.  14,  §  80;  Laws  1897,  c.  28  §  80.  Hence  in  ascertain- 
ing the  legislative  intent  it  cannot  be  argued  that  any  additional 
force  should  be  given  the  act  of  1891  because  enacted  later  than 
the  Code  of  Civil  Procedure.  Where  the  provisions  of  one  code 
conflict  with  another,  the  provisions  of  each  must  prevail  as  to  all 
matters  arising  thereunder.  Roberts  v.  Parker,  14  S.  D.  323, 
85  N.  W.  591.  If  there  is  any  conflict  between  the  law  relating 
to  procedure  in  mandamus  proceedings  and  the  law  relating  to 
the  receipt  of  warrants  for  taxes,  the  former  must  prevail  on  this 
appeal.  The  conflict  in  this  instance,  however,  is  more  apparent 
than  real.  Effect  can  consistently  be  given  to  both  provisions.  It 
Tiight  be  conceded  that  the  law  permits  barred   warrants  to  be 
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received  in  satisfaction  of  taxes,  or  that  public  officers  are  author- 
ized to  waive  the  statute  of  limitations,  but  it  cannot  be  contended 
that  such  officers  are  deprived  of  the  right  to  plead  the  statute 
whenever  the  holder  of  such  warrants  attempts  to  enforce  his 
rights  either  in  a  civil  action  or  special  proceeding  of  a  civil  nature. 
The  questioned  here  discussed  was  neither  involved  nor  decided 
in  Town  Lot  Co.  v.  Lane,  7  S.  D.  599,  65  N.  VV.  17. 

It  appears  from  the  abstract  that  the  decision  and  judgment  of 
the  lower  court  were  rendered  February  3,  1898,  and  that  the  bill 
of  exceptions  was  settled  March  7,  1899.  Neither  the  trial  court 
nor  the  judge  thereof  is  authorized  to  extend  the  time  for  serving  and 
settling  a  bill  of  exceptions  or  statement,  or  to  fix  another  time  in 
which  the  same  may  be  served  and  settled  after  the  statutory  and 
extended  time  has  expired,  except  by  consent  of  the  adverse  party, 
or  for  "good  cause  shown."  McGillycuddy  v.  Morris,  7  S.  D, 
592,65  N.  W.  14.  In  the  absence,  however,  of  any  showing  to  the 
contrary,  where  exceptions  appear  to  have  been  settled  after  the 
statutory  period  has  elapsed,  it  will  be  presumed  that  the  time 
was  extended  by  consent  or  for  good  cause  shown.  In  the  ab- 
sence of  an  additional  abstract,  the  court  on  appeal  will  assume  that 
a  bill  of  exceptions  was  properly  settled,  though  such  fact  does 
not  affirmatively  appear  from  the  abstract.  State  v.  Evans,  12  S. 
D.  473,  81  N.  W.  893.  If  it  shall  appear,  when  this  proceeding  has 
been  remanded,  that  the  defendants,  or  either  of  them,  shall  have 
complied  with  the  plaintiffs'  demand  after  the  appeal  was  taken, 
or  if  for  any  reason  a  peremptory  writ  of  mandamus  should  not  be 
issued,  the  circuit  court  can  make  such  disposition  of  the  matter 
as  shall  be  consistent  with  the  changed  conditions  and  the  views 
herein  expressed. 

The  judgment  is  reversed. 
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Stokes  v.  Allen. 


1.    A  tax  list  as 

follows: 

1 

h 

Name 

Description 

1 

1" 

1 

-< 

1-1 

H.  S.  Sutliff 

Lots  1  &  2  S.  E.  4  N.  E  4 

1 

116 

54 

107 

11 

Barbara  George 

S.  W.  4N.  E.4&W.2S.  E.4 

Less 

R.  W. 

D.  C.  Ry. 

116 

96 

— does  not  sufDciently  describe  the  latter  tract,  the  failure  to  give  the 
section,  township  and  range  and  the  phrase,  "Less  R.  W.  D.  0.  Ry." 
rendering  the  description  unintelligible. 

2.  A  notice  of  expiration  of  redemption  from  a  tax  sale  which  omits 
to  give  the  section,  township  or  range  of  the  property  is  not  a  com- 
pliance with  Sess.  Laws  1891,  Chap.  14,  §  121,  requiring  the  notice 
to  contain  a  description  of  the  property  sold,  etc. 

3.  Under  Sess.  Laws,  1891,  Chap.  14,  §  118,  providing  that  "the  owner  or 

occupant  of  lands  sold  for  taxes  or  any  other  person  may  redeem  the 
same  at  any  time  within  two  years  or  at  any  time  before  the  execution 
of  a  deed  by  the  county  treasurer,"  a  tax  deed  issued  after  the  re- 
demption of  the  property  is  void. 

4.  A  tax  deed,  though  void  on  its  face,  constitutes  color  of  title,  and  the 

real  owner  is  entitled  to  have  it  canceled. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Codington  county.  Hon.  A.  VV. 
Campbell,  Judge. 

Action  by  W.  H.  Stokes  against  M.  C.  Allen  to  cancel  of  record 
a  certain  tax  deed.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

M.  E.  Sheldon,  for  appellant. 

John  B.  Hanten,  for  respondent. 
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Corson,  J.  This  is  an  action  by  the  plaintiff,  who  claims  to  be 
,the  owner  of  a  certain  tract  of  land  in  Kampeska  township,  Cod- 
ington county,  to  cancel  of  record  a  certain  tax  deed  held  by  the 
defendant,  executed  by  the  county  treasurer  of  the  said  county  on 
fthe  29th  of  November,  1898,  on  a  sale  made  by  said  county  for 
taxes  assessed  in  1893.  Finding  and  judgment  for  the  plaintiflF, 
and  the  defendant  appeals.  On  the  trial  of  the  case  the  court  found 
the  facts  and  stated  its  ccTnclusions  of  law,  the  material  parts  of 
which  are  as  follows : 

'*(7)  That  the  duplicate  tax  list  for  said  township  in  said 
county  and  state  for  the  year  1893  shows  an  extension  of  taxes  as 
to  said  tract  of  land  in  the  following  manner : 

EXHIBIT  4. 
Tax  List  for  the  Year  i8p3,  Kampeska  Township, 


Name 

Description     - 

3 

1 

1 

Sis 

t 

u« 

a 

54 

1 

< 
107 

116 

1 

H.  S.  Sutllff 
Barbara  Oeorge 

Lots  1  &  2  S.  E.  4  N.  E.  4 

S.  W.  4  N.  E.  4  &  W.  2  S.  E.  4                 R.  w! 

D.  0.  Ry. 

tl 
96 

"(13)  That  said  tax  deed  as  made  is  signed  *H.  Mathiesen, 
Co.  Treas.,  County  Treasurer  in  and  for  Codington  County/  and 
is  not  sealed  by  the  county  treasurer. 

*'(i4)  That  the  said  plaintiff  redeemed  from  said  tax  sale  of 
1894  for  delinquent  taxes  of  1893  on  the  i6th  day  of  December, 

1897." 

From  its  findings  the  court  concludes,  among  other  things,  as 
follows :  "That  said  deed  is  invalid,  because  said  land  described 
in  said  tax  deed,  and  of  which  the  said  plaintiff  is  the  owner,  has 
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not  been  properly  described  nor  listed  for  taxation,  and  has  not 
been  properly  described  in  the  assessment  roll,  and  has  not  been 
properly  described  in  the  original  and  duplicate  tax  lists  for  the 
year  1893/'  That  the  said  premises  "has  been  redeemed  from 
the  tax  sale  of  1894  for  the  delinquent  sale  of  1893,  and  that  the 
plaintiff  is  entitled  to  the  cancellation  of  said  tax  deed  and  to  have 
his  title  quieted." 

There  are  a  large  number  of  errors  assigned  by  the  appellant 
and  discussed  in  his  brief,  but  in  the  view  we  take  of  the  case  the 
decision  of  the  court  was  fully  justified  by  the  findings  before  re- 
ferred to.  The  description  of  the  property  is  clearly  defective, 
under  the  decision  of  this  court  in  Turner  v.  Hand  County,  11 
S.  D.  348,  ^^  N.  W.  589.  See,  also.  Power  v.  Bowdle,  3  N.  D. 
107,  54  N.  W.  404,  21  L.  R.  A.  328,  44  Am.  St.  Rep.  511; 
Keith  v.  Hayden,  26  Minn.  212,  2  N.  W.  495.  It  will  be  ob- 
served from  the  portion  of  exhibit  4  given  in  this  opinion,  that  no 
section,  township  or  range  is  given  in  describing  the  property. 
It  is  true  that  above  the  entry  of  Barbara  George  is  that  of  H. 
S.  Sutliff,  in  which  his  property  seems  to  have  been  in  section  or 
lot  I,  town  or  block  116,  range  54,  but  there  is  nothing  to  indicate 
that  the  property  attempted  to  be  assessed  to  Barbara  George  was 
either  in  the  section,  township,  or  range  in  which  Sutliff's  property 
is  situated.  The  fact,  therefore,  that  there  is  no  section,  township 
or  range  given  in  connection  with  the  letters  and  figures  appearing 
in  the  exhibit,  and  the  deduction  to  be  made  therefrom  by  the 
words  and  letters  "Less  R.  W.  D.  C.  Ry.",  renders  the  descrip- 
tion of  the  property  unintelligible.  Appellant  contends  that  he 
introduced  evidence  on  the  trial,  of  experts,  showing  that  it  was 
the  custom  to  use  such  symbols,  and  that  such  a  combination  of  let- 
ters and  figures  could  be  deciphered  by  parties  familiar  with  such 
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symbols;  but  it  is  difficult  for  us  to  understand  how  such  an  ex- 
pert could  decipher  the  section,  township,  and  range  from  the  de- 
scription given,  even  if  he  could  interpret  the  S3anbols.  The  same 
contention  was  made  in  Power  v.  Bowdle,  supra,  but  the  supreme 
court  of  North  Dakota  did  not  deem  it  tenable. 

The  notice  served  upon  Barbara  George  purporting  to  have 
been  signed  by  the  defendant,  notifying  her  that  he  would  apply 
for  a  deed  if  the  premises  were  not  redeemed,  was  clearly  insuffi- 
cient, in  that  it  failed  to  contain  a  full  description  of  the  property- 
It  omitted  to  give  the  section,  township,  or  range.  Section  121, 
Chap.  14,  Sess.  Laws  1891,  in  force  when  these  tax  proceedings  were 
had,  requires  that  the  notice  to  be  given  shall  contain  "the  de- 
scription of  the  property  sold,  the  name  of  the  purchaser  and 
assignee,  if  any,  and  that  the  right  of  redemption  will  expire  and  a 
deed  for  said  land  or  lot  be  made  within  sixty  days  from  the  com- 
pleted service  thereof."  The  notice  given  therefore  fails  to  com- 
I'ly  with  the  requirements  of  the  law,  and  was  clearly  insufficient 

It  also  appears  from  the  findings  and  in  the  court's  conclusicm 
that  the  property  was  redeemed  from  the  sale  prior  to  the  execu- 
tion of  the  tax  deed  sought  to  be  canceled  in  this  action.  Section 
118,  Chap.  14,  Sess.  Laws  1891,  provides:  **The  owner  or  occupant 
of  any  lands  sold  for  taxes,  or  any  other  person,  may  redeem  the 
same  at  any  time  within  two  years  after  the  date  of  such  sale,  or 
at  any  time  before  the  execution  of  a  deed  of  conveyance  thereof 
by  the  county  treasurer."  The  property  having  been  redeemed, 
^the  treasurer  was  not  authorized  to  issue  any  deed  thereafter,  and 
a  deed  so  issued  was  invalid  if  it  had  been  otherwise  valid.  With- 
out, therefore,  further  setting  out  the  errors  and  defects  in  the 
proceedings  found  by  the  court,  we  deem  the  foregoing  amply  suf- 
ficient to  support  the  judgment  of  the  court  in  canceling  the  tax  deed 
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in  controversy.  It  is  contended  on  the  part  of  the  appellant  that, 
if  the  tax  deed  was  void  on  its  face,  it  cast  no  cloud  upon  the  title 
of  the  plaintiff;  but  this  contention  cannot  be  sustained,  under  the 
rulings  of  this  court  holding  that  a  tax  deed,  though  void  on  its 
face,  is  sufficient  to  constitute  color  of  title.  Parker  v.  Vinson, 
II  S.  D.  381,  77  N.  W.  1023.  The  plaintiff  was  therefore  clearly 
entitled  to  the  judgment  canceling  the  tax  deed  and  quieting  the 
plaintiff's  title  to  the  property. 

The  judgment  of  the  circuit  court  and  the  order  denying  a  new 
trial  are  affirmed. 


Jencks  et  aL  v.  Murphy  et  a/. 

Though  a  mortgagor  of  personal  property  has  defaulted,  and  delivered 
possession  to  the  mortgagee  on  the  latter's  demand,  he  still  holds 
the  legal  title,  the  title  of  the  mortgagee  heing  merely  a  right  of  pos- 
session for  the  purpose  of  foreclosure;  and  where  a  third  party  levies 
an  attachment  against  rhe  mortgagor's  interest,  and  the  mortgagor 
obtains  a  judgment  dismissing  his  action,  he  is  entitled  to  sue  on  the 
attachment  bond,  and  recover  whatever  damages  he  has  sustained^ 
to  the  extent  of  his  interest;  and  an  answer  setting  up  as  a  defense 
that  the  mortgagee  has  recovered  Judgment  against  the  attachment 
plaintift  for  the  conversion  of  the  identical  property,  and  that  the 
Judgment  has  heen  paid,  is  therefore  demurrable,  as  not  affecting  the 
mortgagor's  right  of  action. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Beadle  county.  Hon.  A.  W.  Camp- 
bell, Judge, 

Action  on  an  attachment  bond  by  LeRoy  Jencks  and  Charles 
A.  Johnson  against  John  Murphy,  Thomas  J.  Murphy,  and  others. 
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From  a  judgment  in  favor  of  defendants,  plaintiffs  appeal.     Re- 
versed. 

Bartlctt  Tripp  and'-R.  B.  Tripp,  for  appellants. 

T.  H.  Null  and  E.  H.  Aplin,  for  respondents. 

Corson,  J.  This  is  an  action  upon  an  attachment  bond.  Judg- 
ment was  rendered  for  the  defendants,  and  the  plaintiffs  appeal. 

The  plaintiffs  alleged  that  they  were  the  owners  of  certain  per- 
sonal property ;  that  the  attachment  proceedings  had  been  dismissed ; 
that  they  had  sustained  damages  by  reason  of  the  attachment  of 
the  property — by  the  loss  of  the  use  of  the  same,  $2,500;  for  money 
expended  in  the  employment  of  counsel,  $100;  for  the  loss  of  time 
and  money  in  their  efforts  to  obtain  the  possession  of  the  same, 
$100;  damages  by  the  judgment  against  them,  for  costs,  $100. 
The  defendants  set  out,  among  other  defenses,  the  proceedings  and 
judgment  in  a  certain  action,  wherein  the  present  plaintiffs  were 
defendants  and  one  Warrick  was  plaintiff,  in  bar  to  this  action. 
To  this  defense  the  plaintiffs  demurred  on  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  action.  The 
demurrer  w^as  overruled,  with  $20  costs  in  favor  of  the  defendants. 
The  appeal  is  taken  from  the  judgment,  with  notice  therein  that 
plaintiffs  would  ask  a  review^  of  the  order  overruling  the  demurrer 
and  assessing  them  with  costs. 

A  question  of  practice  was  raised  by  the  respondents,  by  reason 
of  the  fact  that  the  plaintiffs  offered  no  evidence — their  attorney  an- 
nouncing that  he  stood  upon  the  demurrer  to  the  defense  demurred 
to — and  permitted  judgment  to  be  entered  for  the  defendants.  But 
in  view  of  the  fact  that  the  ruling  of  the  court  upon  the  demurrer 
was  fully  discussed  by  counsel  in  their  respective  briefs,  we  shall 
proceed  to  consider  the  order  of  the  court  made  upon  the  demurrer, 
without  discussing  the  question  of  practice  raised. 
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The  defense  of  the  defendants  set  out  in  the  supplemental 
answer  demurred  to  may  be  summarized  as  follows:  The  defend- 
ants alleged  that  on  June  30,  1898,  an  action  was  ccmmenced  in  the 
circuit  court  of  Beadle  county,  wherein  one  Warrick  was  plaintiff, 
and  LeRoy  Jencks,  Charles  A.  Johnson,  Adelbert  Johnson,  John 
Murphy,  and  Thomas  J.  Murphy  were  defendants;  that  in  the 
complaint  in  said  action  it  was  alleged  that  on  the  first  day  of 
August,  1896,  the  defendants  LeRoy  Jencks  and  Charles  and  Adel- 
bert Johnson,  under  the  firm  name  of  Jenks,  Johnson  &  Co.,  were 
the  owners  and  in  the  possession  of  a  certain  artesian  well  drill- 
ing outfit,  engine,  and  tools,  of  the  value  of  $2,400,  then  being  used 
in  sinking  a  well  on  the  farm  of  said  Thomas  J.  Murphy,  in  Beadle 
county ;  that  on  said  date  said  Jencks,  Johnson  &  Co.,  to  secure  the 
payment  on  October  i,  1896,  of  $1,800,  duly  executed  to  one 
Stevenson  their  certain  chattel  mortgage  upon  said  personal  prop- 
erty; that  on  or  about  August  i,  1896,  said  Stevenson  transferred 
said  indebtedness  and  mortgage  to  the  plaintiff,  Warrick ;  that  said 
Jencks,  Johnson  &  Co.  failed  to  pay  said  $1,800,  or  any  part  thereof, 
on  October  i,  1896,  or  at  any  other  time;  that  the  same  remained 
wholly  due  and  unpaid;  that  on  or  about  the  8th  day  of  October, 
1896,  the  defendants,  John  and  Thomas  J.  Murphy,  at  said  Murphy 
farm,  in  said  county,  wrongfully  took  possession  of  said  personal 
property,  and  converted  the  same  to  their  own  use ;  that  the  plain- 
tiff demanded  possession  thereof  of  said  Murphys ;  that  they  refused 
to  deliver  the  same,  and  were  .still  imlaw fully  withholding  the  pos- 
session of  the  same,  in  the  sum  of  $300,  wherefore  plaintiff  de- 
manded judgment  against  said  defendants  for  the  sum  of  $2,400, 
the  value  of  said  property,  with  $300  damages,  and  costs  of  the 
suit ;  that  to  said  complaint  the  defendants  Jenks,  Johnson  &  Co.  an- 
swered and  admitted  all  the  allegations  of  the  complaint;  that  said 
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John  and  Thomas  J.  Murphy,  defendants  in  that  action,  appeared 
and  answered,  denying  the  allegations  of  the  complaint,  and  set- 
ting up  an  affirmative  defense  and  counterclaim,  and  upon  the  is- 
sues so  framed  the  cause  was  tried.  It  is  further  alleged  that 
upon  said  trial  evidence  was  offered,  which  was  fully  set  out  in 
the  defense  demurred  to,  but  which  it  is  not  necessary  to  give  in  de- 
tail in  this  opinion.  It  was  further  alleged  that  as  a  result  of  that 
trial  a  verdict  was  rendered  for  the  plaintiff  and  against  the  de- 
fendants John  and  Thomas  J.  Murphy,  for  the  sum  of  $i,ooo, 
which  verdict  comprised  and  found  the  value  of  the  property  on 
October  8,  1896,  with  interest  thereon  from  that  date,  also  a  fair 
compensation  for  the  time  and  money  expended  in  the  pursuit  of 
the  property,  and  the  right  of  the  plaintiff  to  the  possession  of  said 
property  in  litigation  on  October  8,  1896,  and  which  prqperty  is 
the  identical  property  set  up  in  this  action ;  that  upon,  said  verdict 
judgment  was  entered  on  or  about  September  24,  1898,  against  the 
defendants  John  and  Thomas  J.  Murphy,  which  said,  judgment  was 
duly  paid  by  said  defendants  on  or  about  December  i,  1898,  and 
the  same  was  satisfied  and  discharged  of  record;  that  the  right  of 
possession  of  the  property,  tools,  and  machinery  referred  to  in  the 
complaint  in  this  action  was  fully  tried  and  determined  in  said 
former  action,  and  adjudged  to  be  in  said  Warrick,  and  not  in 
Jencks,  Johnson  &  Co.,  nor  in  either  of  them.  It  appears  from 
the  evidence  set  out  in  the  defense  demurred  to  that  Jencks,  John- 
son &  Co.,  being  unable  to  pay  the  amount  of  $1,800,  for  which  they 
had  mortgaged  the  property  to  Stevenson,  Warrick's  assignor,  oil 
demand  of  Warrick,  delivered  the  property  to  him;  that  Warrick 
left  the  property  temporarily  with  the  Murphys,  defendants  herein, 
and  that  when  he  called  for  it  on  the  following  day  the  said  Mur- 
phys refused  to  surrender  it  on  the  ground  that  it  had  been  pledged 
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/to  them  for  board  and  expenditures  made  by  them  on  behalf  of 
Jencks,  Johnson  &  Co. ;  and  that  upon  the  refusal  of  the  Murphys 
to  surrender  the  possession  an  action  was  brought,  resulting  in  a 
verdict  in  favor  of  Warrick  for  the  sum  of  $i,ooo,  which  was  paid 
by  the  Murphys. 

The.  first  question  which  naturally  presents  itself  is,  what  ti- 
tle did  Warrick  have,  and  what  title  did  the  Murphys  acquire  under 
him  by  payment  of  the  judgment  set  out  in  the  answer?  In  this 
jurisdiction  the  title  to  personal  property  is  not  vested  in  the  mort- 
gagee by  the  mortgage,  but  remains  in  the  mortgagor  until  after 
a  foreclosure  and  sale  of  the  mortgaged  property.  The  title  of 
Warrick,  therefore,  was  simply  the  right  to  the  possession  for 
the  purpose  of  foreclosure  and  sale  of  the  property.  The  Mur- 
phys, by  paying  the  judgment  recovered  against  them,  only  suc- 
ceeded to  the  rights  of  Warrick,  and  thereby  acquired  his  right  of 
possession,  and  were  subrogated  to  his  right  to  foreclose  the  mort- 
gage as  against  Jencks,  Johnson  &  Co. ;  but  the  legal  title  to  the  prop- 
erty still  remained  in  Jencks,  Johnson  &  Co.  This  being  so,  at 
the  time  the  attachment  proceedings  were  commenced  Jencks,  John- 
son &  Co.,  defendants  in  the  attachment  suit,  and  plaintiffs  here, 
still  being  the  holders  of  the  legal  title  to  the  property,  had  an  at- 
tachable interest  therein,  which  rnight  be  available  upon  the  pay- 
ment of  the  Warrick  mortgage.  Whether  or  not  the  Murphy  at- 
tachment was  properly  levied  upon  the  property  does  not  affirm- 
atively appear,  and  need  not  now  be  considered.  It  is  quite  clear, 
however,  that  when  the  attachment  proceedings  were  dismissed, 
and  judgment  rendered  in  favor  of  Jencks,  Johnson  &  Co.  in  that 
action,  a  right  of  action  on  the  undertaking  given  by  the  Mur- 
phys immediately  accrued  to  Jencks,  Johnson  &  Co.,  to  recover  such 
damages  as  they  might  have  sustained  by  reason  of  the  attach- 
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ment  proceedings.  We  fail  to  discover  in  what  manner  the  suit 
of  Warrick  against  the  M*urphys  and  ihe  present  plaintiffs,  Jencks, 
Johnson  &  Co.,  could  bar  that  right.  Warrick  had  a  right  of  ac- 
tion against  the  Murphys  for  the  value  of  the  property  so  converted 
ly  them,  to  the  extent  of  the  interest  of  his  mortgage :  but  he  had  no 
right  to  damages  for  the  use  of  the  same,  as  he  could  acquire  no 
right  to  the  use  of  the  same  until  there  was  a  foreclosure  and  sale 
of  the  property.  It  would  seem  to  logically  follow  that  Jencks, 
Johnson  &  Co.,  still  being  the  legal  owners  of  the  property,  had 
a  right  to  recover  for  its  use  after  a  reasonable  time  for  foreclosing 
the  same,  which,  by  the  provisions  of  chapter  26  of  the  Laws  of 
1889,  was  fixed  at  twenty  days.  Whether  or  not  any  lien  was  ac- 
quired upon  this  right  of  Jencks,  Johnson  &  Co.  to  the  value  of 
the  use  of  the  property  under  the  proceedings  in  the  attachment 
suit  of  the  Murphys  against  Jencks,  Johnson  &  Co.  cannot  be  as- 
certained from  this  record,  but  we  are  clearly  of  the  opinion  that 
the  proceedings  in  the  action  of  Warrick  against  Jencks,  John- 
son &  Co.  and  the  Murphys  do  not  constitute  a  bar  to  the  present 
action.  What  damages  the  plaintiffs  sustained  by  reason  of  the 
attachment  suit  of  the  Murphys  against  them  can  only  be  deter- 
mined on  the  trial,  under  the  evidence  that  may  be  introduced 
tending  to  show  what  damages  the  plaintiffs  sustained  by  reason  of 
the  attachment  suit,  and  what  proceedings  were  had  under  the 
warrant  of  attachment.  As  before  stated,  whether  or  not  the 
plaintiffs  would  be  entitled  to  any  damages  for  the  use  of  the  prop- 
erty would  depend  upon  whether  or  not  the  Murphys  had  ac- 
quired a  lien  upon  the  legal  interest  of  the  plaintiffs  in  the  property 
under  their  attachment  proceedings. 

These  views  necessarily  lead  to  the  conclusion  that  the  learned 
circuit  court  was  in  error  in  holding  that  the  defense  demurred  to 
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constituted  a  bar  to  the  action.  The  facts  alleged  in  that  para- 
graph of  the  answer,  so  far  as  they  tend  to  mitigate  the  damages 
recoverable  in  this  action,  might  be  shown  under  a  proper  answer 
pleaded  by  way  of  mitigation  of  damages.  The  demurrer  to  this 
defense  should  have  been  sustained.  The  judgment  of  the  circuit 
court  and  the  order  overruling  the  demurrer  are  reversed,  and  that 
court  is  directed  to  enter  an  order  sustaining  the  demurrer  to  the 
defense  demurred  to. 


Grigsby  v.  Plankinton  Bank,  et  al. 
(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  William  E.  Grigsby  against  the  Plankinton  Bank  and 
another.  From  a  judgment  for  the  defendants,  plaintiff  appeals. 
Reversed. 

Davis,  Lyon  &  Gates  and  Grigsby  &  Grigsby,  for  appellant. 

A,  B,  Kittredge  and  £.  R.  IVinans,  for  respondents. 

HanEy,  P.  J.  For  the  reasons  given  in  Lyon  v.  Bank,  15  S. 
D.  400.  89  N.  VV.  1017,  the  judgment  in  this  case  is  reversed,  and  a 
new  trial  ordertd. 


Murphy  v.  Plankinton  Bank  et  al. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.     Hon.  Joseph 
VV.  Jones,  Judge. 
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Action  by  Mary  C.  Murphy  against  the  Plankinton  Bank  and 
another.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Davis,  Lyon  &  Gates  and  Grigsby  &  Grigsby,  for  appellants. 

A.  B.  Kit tr edge  and  £.  R.  Winans,  for  respondents. 

Haney,  p.  J.  For  the  reasons  given  in  Lyon  v.  Bank,  15  S. 
D.  400,  89  N.  \V.  1017,  the  judgment  in  this  case  is  reversed,  and  a 
new  trial  ordered. 


Mach  v.  Blanchard. 

1.  A  judgment  by  default,  though  erroneous  in  granting  more  relief  than 
was  demanded,  Is  not  -void,  and  cannot  be  attacked  In  collateral  pro- 
ceedings. 

2.  Under  Comp.  Laws,  §  5343,  providing  that  an  action  Is  deemed  pending 

from  the  time  of  its  commencement  until  its  final  determination  on 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment 
be  sooner  satisfied,  the  opening  of  an  erroneous,  but  valid,  judgment, 
on  which  the  mortgagor's  title  rested,  and  the  dismissal  of  the  action 
subsequent  to  the  execution  of  the  mortgage,  nullifies  the  mortgac^ 
CoBsoN,  J.,  dissenting. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Yankton  county.  Hon  E.  G.  Smith, 
Judge. 

Action  by  Annie  Mach  against  William  Blanchard  for  the  can- 
cellation of  a  mortgage.  From  a  judgment  in  favor  of  the  plain- 
tiil,  the  defendant  appeals.     Affirmed. 

R.  B,  Tripp,  for  appellant. 

Where  the  complaint  states  a  cause  of  action,  (as  this  court  has 
held  this  did.)  and  the  plaintiff  in  his  special  prayer  has  failed  to  ask 
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sufficient  relief,  or  has  even  mistaken  the  particular  relief  to  which 
he  is  entitled,  he  can  have  full  adequate  relief  under  a  general  prayer 
such  as  was  attached  to  this  complaint.  Mutual  B.  &  L.  Ass.  v. 
Wyetfi,  17  So.  45;  People  ex  rel  Field  v.  Turner,  i  Cal.  152;  Rol- 
lins V.  Forbes,  10  Cal.  299;  Herrmg  v.  Neely,  43  la.  157 ;  Laverty  v. 
Sexton,  41  la.  435 ;  McClun  v.  McClun,  52  N.  E.  828 ;  Sloan  v.  Safe 
D.  &  T.  Co.,  20  Atl.  922;  Thompson  v.  Heywood,  129  Mass.  401 ; 
Lande's  v.  Olds,  9  Minn.  90;  Barkwell  v.  Swan,  13  So.  809; 
Muenks  v.  Bunch,  3  S.  W.  63;  Wood  v.  Brown,  34  N.  Y.  346; 
Hemson  v.  Decker,  29  How.  385 ;  Grafton  v.  Remsen,  16  How.  32 ; 
Riddle  v.  Roll,  24  O.  St.  572;  Ross  v.  Carroll,  11  S.  E.  760;  Gar- 
vin V.  Hall,  78  S.  W.  731 ;   Silverberg  v.  Pearson,  12  S.  W.  850. 

If,  however,  an  objection  of  any  kind  existed  to  the  prayer,  it 
would  not  avail  on  this  attach.  As  stated.  Section  5097  does  not  re- 
late to  jurisdiction,  but  procedure  merely.  Sannoner  v.  Jacobson, 
14  S.  W.  458;  Chase  v.  Christianson,  41  Cal.  253;  Blondean  v. 
Snyder,  31  Pac.  591;  Ketchum  v.  White,  33  N.  W.  627;  State  v. 
Butler,  61  la.  572,  16  N.  W.  733 ;  First  Nat.  Bank  v.  Hughes,  10 
Mo.  App.  7;  Harrison  v.  Union  T.  Co.,  39  N.  E.  353;  Peck  v.  Ry. 
Co.,  85  N.  Y.  250;  Brenen  v.  North,  39  N.  Y.  Supp.  975;  Ryan  v. 
Mayer,  36  id.  315;  Ross  v.  Carroll,  11  S.  E.  760;  Kendall  v.  Math- 
er, 48  Tex.  598;  Chailee  v.  Hooper,  54  Vt.  513;  Jones  v.  Jones,  78 
Wis.  446,  47  N.  W.  728 ;  Van  Fleet,  Col.  Att.  Sees.  753,  248. 

The  mortgage  was  not  voidable  from  being  given  within  the  time 
for  an  appeal  from  the  judgment.  Subsequent  incumbrances,  pur- 
chasers, or  other  third  persons  can  always  safely  act  on  a  valid  un- 
superceded  judgment  of  a  court  of  general  jurisdiction.  Section 
5343  Comp.  Laws  does  not  change  this  rule.  Weber  v.  Tschetter, 
I  S.  D.  205;    Minn.  Co.  v.  Schaack,  74  N.  W.  445;    37  Am.  St. 

Rep.  29;    In  re  Kirby,   10  S.  D.  322;    Jorgensen  v.  Railroad,  25 
Vol.  16  S.  D.— 28 
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Minn.  209;  Lyle  v.  Pope,  11  B.  Min.  197;  Page  v.  Waring,  76  N. 
Y.  474;  Scudder  v.  Sargent,  17  N.  VV.  369;  see,  Moody  v.  Midcn, 
30  S.  T.  258;  Herrington  v.  McCoUum,  73  111.  483;  Howard  v. 
Entreken,  24  Kans.  428;  Karr  v.  Burns,  40  Pac.  1087;  Keller  v. 
Stanley,  5  S.  W.  477;  Herrington  v.  Herrington,  27  Mo.  562; 
Davis  V.  Hall,  3  S.  W.  382;  Scudder  v.  Sargent,  17  N.  W.  369; 
Watson  V.  Ulbrich,  24  N.  W.  732 ;  Security  A.  T.  Co.  v.  Longracse, 
76  N.  W.  1073 ;  Valentine  v.  Austin,  26  N.  E.  973 ;  Hunter  v.  RuflF, 
25  S.  E.  65 ;  Ferrier  v.  Buzirk,  6  la.  258 ;  Herrington  v.  McCoUum, 
73  111.  483;  Foot  V.  Gibbs,  i  Gray  412;  Durant  v.  Essex,  7  Wan. 
109 ;  Dewey  v.  Fielder,  80  N.  W.  1304. 

So  far  as  third  persons  are  concerned  it  seems  clear  that  their 
acts  done  by  authority  of  a  judgment  which  was  not  void  but  void- 
able only  may  be  justified  under  the  judgment,  notwithstanding  its 
subsequent  vacation,  60  Am.  Dec.  662 ;  Schmidt  v.  Niemeyer,  100 
Mo.  37,  13  S.  W.  405.  See  also,  Withers  v.  Jacks,  21  Pac.  824; 
Purser  v.  Cady,  49  Pac.  180;  Florida  C.  R.  R.  Co.  v.  Bisbee,  18  Fla, 
60;  Hannas  v.  Hannas,  no  111.  53  Wadhams  v.  Gay,  73  111.  415; 
Ferges  v.  Woodworth,  44  111.  374 ;  McCormick  v.  McClure,  39  Am. 
D.  441 ;  Thomas  v.  Nicklas,  ii  N.  W.  722  \  Philips  v.  Germon,  43 
la.  loi ;  Evans  v.  Kahr,  57  Pac.  950;  Phillips  v.  Johnson,  12  Am. 
D.  505;  Taylor  v.  Lane,  26  La.  Ann.  307;  Machlin  v.  Allenberg, 
13  S.  W.  350;  Parker  v.  Courtney,  44  N.  W.  863;  McAusland  v. 
Pundt,  I  Neb.  211;  Langley  v.  Warner,  3  N.  Y.  327;  Olyphant  v. 
Phyfe  58  N.  Y.  Supp.  217;  Lovett  v.  German  R.  Ch.,  12  Barb  67; 
Taylor  v.  Boyd,  17  Am.  D.  603;  Ludlow  v.  Kidd,  3  O.  541 ;  Men- 
ges  V.  Dentler,  33  Pa.  St.  495.  75  Am.  D.  616;  Anderson  v.  Am- 
monell,  9  Lea.  11 ;   Rector  v.  Fitzgerald,  5$  Fed.  808. 

French  &  Orvis,  for  respondent. 

There  is  an  important  difference  between  the  setting  aside  of  an 
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irregular  judgment  and  the  reversal  of  an  erroneous  judgment.  An 
irregular  judgment  is  called  voidable,  and  when  set  aside  is  treated 
as  though  void  from  the  beginning,  for  the  party  himself  is  held 
chargeable  with  the  irregularity,  while  a  judgment  pronounced  by 
the  court,  although  upon  an  erroneous  view  of  the  law,  and  subject 
therefore  to  be  reversed  by  an  appellate  tribunal,  is  never  treated  as 
void,  but  valid  for  all  purposes  of  protection  to  the  party  acting  un- 
der it  before  reversal,  i  Black  on  Judg.  355,  242.  Simpson  v. 
Hombeck,  3  Lions  53 :  Sromster  v.  Blockstrek,  3  S.  E.  36.  A  de- 
cree which  adjudicates  a  matter  not  presented  by  the  pleadings, 
nor  within  the  issue,  is  a  nullity.  Munday  v.  Vail,  34  N.  J.,  L.  418 ; 
Reynolds  et  al  v.  Stockton,  10  N.  E.  385;  Belford  v.  Woodward, 
158  111.  122;  People  V.  Seelye,  32  N.  E.  458;  Watson  v.  San  Fran- 
cisco Co.,  50  Cal.  523. 

No  final  judgment  was  ever  rendered  in  the  former  case.  The 
action  was  pending  at  the  time  the  appellant  took  his  mortgage.  Sec- 
tion 5343  Comp.  Laws ;  In  re  Blythe's  Estate,  34  Pac.  108 ;  Naftz- 
ger  V.  Gregg,  33  Pac.  757;  Fresno  Mining  Co.  v.  Fresno  Co.,  36 
Pac.  -412;  Harris  v.  Barngart,  32  Rac.  589;  Elder  v.  Mining  Co. 
79  N.  W.  834 ;  Rector  v.  Fitzgerald,  19  U.  S.  App.  423 ;  Macklin 
V.  Allenberg,  13  S.  W.  350;  Marks  v.  Cowles,  61  Ala.  299;  Clarey 
V.  Marshall's  heirs,  4  Dana,  95;  DeBdle  v.  Foxworthy's  heirs,  9 
B.  Mon.  228;  Harle  v.  Langdon's  heirs,  60  Tex.  555;  Earle  v. 
Couch,  3  Met.  450. 

Hanky,  P.  J.  This  appeal  is  from  an  order  sustaining  a  de- 
murrer to  the  answer  on  the  ground  that  it  fails  to  state  a  defense. 
Defendant  having  elected  to  stand  on  his  answer,  judgment  was 
rendered  in  favor  of  the  plaintiff,  from  w^hich  the  defendant  ap- 
pealed. 
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The  following  facts  are  admitted  by  the  demurrer:  In  Sep- 
tember, 1882,  Joseph  Parszyk,  who  owned  a  quarter  section  of  land 
in  Yankton  county,  executed  and  delivered  a  warranty  deed  pur- 
porting to  convey  the  same  to  Annie  Mach,  plaintiff  in  this  action. 
The  deed,  having  been  duly  acknowledged,  was  recorded  October 
3,  1882.  In  November,  1896,  Parszyk  commenced  an  action  to  have 
the  deed  canceled,  alleging  in  his  complaint  that  when  it  was  exe- 
cuted he  was  of  unsound  mind  and  wholly  incapable  by  reason  of  his 
mental  derangement  of  performing  any  act  of  business,  that  he 
had  subsequently  been  restored  to  mental  capacity,  that  prior  to 
the  commencement  of  the  action  he  offered  to  restore  everything 
of  value  received  at  the  time  of  the  conveyance,  that  such  offer 
was  rejected,  and  that  the  defendant  therein  refused  to  reconvey 
the  land.  He  demanded  judgment  "that  the  warranty  deed  from 
plaintiff  to  defendant  be  delivered  up  for  cancellation,  and  that  the 
said  deed  be  duly  canceled  of  record  by  the  register  of  deeds  of 
said  county,  and  for  such  other  and  further  relief  as  may  be  just 
and  equitable,  besides  the  costs  of  this  action."  The  summons  was 
personally  served  upon  Annie  Mach  in  Yankton  county.  On  Jan- 
uary 23,  1897,  she  having  made  default,  a  judgment  was  entered 
wherein  it  was  ordered,  adjudged,  and  decreed  that  the  deed  from 
Parszyk  to  her  "be,  and  the  same  is  hereby,  canceled,  and  the  title 
to  the  said  described  property  be,  and  it  is  hereby,  confirmed  in 
the  plaintiff,  Joseph  Parszyk,  and  the  register  of  deeds  of  Yankton 
county.  South  Dakota,  is  hereby  authorized  and  directed  to  cancel 
said  deed  of  record;  and  is  is  further  ordered  that  the  defendant, 
Annie  Mach,  and  all  persons  claiming  by,  through^  or  under  her, 
be,  and  she  and  they  are  hereby,  forever  barred  and  enjoined  from 
asserting  any  right,  title,  or  interest  of  whatsoever  kind  to  said  prop- 
erty."    On  January  29,  1897,  after  this  judgment  had  been  duly  re- 
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corded  in  the  office  of  the  register  of  deeds,  Parszyk  borrowed  $800 
of  the  defendant,  Blanchard,  giving  as  security  a  mortgage  c«i  the 
land  in  controversy,  which  was  recorded  on  the  same  day.  On 
the  following  day  Annie  Mach,  by  her  attorneys,  served  upxMi  the  at- 
torneys for  Parszyk  a  notice  of  motion  to  vacate  the  default  judg- 
ment and  for  leave  to  serve  and  file  an  answer.  This  motion  com- 
ing on  for  hearing  on  March  23,  1897,  it  was  ordered  that  the  de- 
fault be  opened  and  that  the  defendant,  be  allowed  to  serve  and 
file  an  answer.  An  appeal  having  been  taken  tp  this  court,  the 
order  opening  the  default  was  affirmed.  Parszyk  v.  Mach,  10 
S.  D.  555,  74  N.  W.  1027.  On  December  i,  1898,  a  judgment  was 
entered  on  motion  of  the  plaintiff,  Parszyk,  dismissing  the  action 
without  prejudice  and  awarding  the  defendant  her  costs  and  dis- 
bursements. In  the  meantime  the  land  had  been  sold  under  and  by 
virtue  of  the  power  of  sale  contained  in  the  mortgage,  and  a  cer- 
tificate of  sale  issued  to  the  mortgagee,  the  defendant  in  this  action. 
After  the  former  action  was  dismissed,  the  present  action  was  com- 
menced, for  the  purpose  of  having  defendant's  mortgage  declared 
to  be  void  and  of  no  legal  effect. 

If  Parszyk  was  a  person  entirely  without  understanding  when 
the  deed  to  plaintiff  was  executed,  title  to  the  land  in  controversy 
was  not  conveyed  from  the  former  to  the  latter.  Comp.  Laws,  § 
2519.  If  he  was  then  a  person  of  unsound  mind,  but  not  entirely 
without  understanding,  his  incapacity  not  having  been  judicially  de- 
termined, the  title  passed,  subject  to  rescission.  Id.  §  2520.  If 
Parszyk  belonged  to  the  first-mentioned  class  of  persons,  the  title 
was  in  fact  in  him  when  the  mortgage  was  executed,  independently 
of  the  default  judgment.  While  record  evidence  of  a  transfer  may 
under  certain  circumstances  be  conclusive,  the  recording  of  an  in- 
strument or  judgment  affecting  real  property  in  the  office  of  the 
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register  of  deeds  does  not  of  itsell  transfer  the  title.  In  this  state 
there  may  be  a  valid  transfer  as  between  the  parties  thereto  and  those 
having  notice  thereof,  by  means  of  an  unrecorded  instrument. 
Comp.  Laws,  §  3297.  Although  purchasers  of  the  plaintiff  for 
value  and  without  notice  might  hav;e  been  protected  by  the  record  ev- 
idence of  the  transfer  from  Parszyk  to  her,  as  between  the  parties 
to  the  warranty  deed,  there  was  no  transfer  in  fact,  if  Parszyk  was 
a  person  entirely  without  understanding  when  that  instrument  was 
executed.  Howeyer,  no  issue  is  raised  by  the  answer  as  to  Pars- 
zyk's  mental  condition  in  fact ;  the  defendant  basing  his  rights  alone 
upon  the  existence  of  the  default  judgment  when  his  mortgage  was 
executed.  As  his  counsel  has  argued  the  case  upon  the  theory  that 
the  judgment  operated  to  transfer  the  title  from  the  plaintiff  to 
Parszyk,  it  will  be  assumed  that  the  deed  from  Parszyk  to  the  plain- 
tiff conveyed  the  title,  subject  to  the  former's  right  of  rescission. 
We  will  also  assume  that  the  judgment  revested  title  in  Parszyk, 
and  proceed  to  consider  what,  if  any,  effect  its  vacation  had  upon  the 
mortgage  executed  after  it  was  entered  and  before  the  default  was 
opened  by  order  of  the  circuit  court.  The  judgment  was  either 
regular,  erroneous,  or  void.  If  it  was  void  it  was  ineffectual  for 
any  purpose,  and  defendant  could  derive  no  title  through  it.  If 
it  was  merely  erroneous,  or  if  it  was  in  all  respects  regular,  assum- 
ing that  title  can  be  transferred  by  the  mere  entry  of  a  judgment, 
defendant's  rights  under  the  mortgage  are  unassailable,  unless  af- 
fected by  the  subsequent  proceedings  in  the  action  wherein  the  judg- 
ment was  rendered.  Was  the  judgment  void?  The  court  had  ju- 
risdiction of  the  parties.  It  had  authority  to  hear  and  determine 
actions  for  the  rescission  of  contracts  and  conveyances  made  by  per- 
sons of  unsound  mind;  and  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action.     Parszyk  v.  Mach,  supra. 


Digitized  by  VjOOQIC 


.  Mach  v.  Blanchakd  439 

March,  1902.]  Opinion  of  the  Court— Hanby,  P.  J. 

It  is  contended,  however,  that  the  judgment  was  void,  for  the 
reason  that  it  granted  relief  not  demanded  in  the  complaint.  In 
the  decision  on  the  appeal  from  the  order  opening  the  default,  this 
court  said  "that,  while  the  complaint  states  a  cause  of  action,  no 
substantial  relief  was  demanded;  and  there  being  no  answer,  noth- 
ing in  excess  of  the  prayer  could  be  granted.  In  order  to  sustain 
a  judgment  by.  default  under  section  5097,  supra,  although  the 
pleader  has  stated  facts  that  are  actionable,  the  relief  granted  must 
not  exceed  what  was  demanded.  Simonson  v.  Blake,  20  How.  Prac. 
484;  Bullwinker  v.  Ryker,  12  Abb.  Prac.  311..  That  the  decree  in 
this  instance  grants  relief  not  demanded  is  so  clear  that  further 
comment  would  be  wholly  gratuitous."  It  was  further  decided — 
the  only  question  necessarily  involved  in  the  appeal — that  the  cir- 
cuit court  did  not  abuse  its  discretion  in  opening  the  default.  Pars- 
zyk  v.  Mach,  supra.  This  court  having  evidently  assumed  that  it 
was  dealing  with  a  direct  attack,  its  decision  cannot  be  construed  as' 
authority  for  holding  that  the  judgment  was  void.  In  New  York, 
Iowa,  California,  and  Wisconsin,  under  statutes  relating  to  demands 
for  relief  and  relief  in  default  cases  substantially,  if  not  identically, 
the  same  as  those  in  this  state,  the  courts  of  last  resort  have  held* 
that,  where  the  defendant  has  not  answered  and  the  judgment 
grants  relief  not  demanded  in  the  complaint,  the  judgment  is  not 
on  that  account  void,  but  only  erroneous,  and  it  cannot  be  assailed 
in  a  collateral  proceeding.  Harrison  v.  Trust  Co.,  144  N.  Y.  326, 
39  N.  E.  353;  Ketchum  v.  White,  72  Iowa,  193,  33  N.  W.  627: 
Bond  V.  Pacheco,  30  Cal.  530;  Chase  v.  Christianson,  41  Cal.  253: 
Jones  V.  Jones,  78  Wis  446,  47  N.  W.  728.  The  same  conclusion 
was,  in  effect,  reached  by  this  court  in  McArthur  v.  Southard,  10 
S.  D.  566,  74  N.  W.  103 1.  And  this  court  has  held  in  a  criminal 
action  that,  where  the  court  below  has  jurisdiction  of  the  person  and 
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of  the  offense,  the  imposition  of  a  sentence  in  excess  of  what  the 
law  permits  does  not  render  the  judgment  void.  In  re  Taylor,  7 
S.  D.  3a2,  64  N.  W.  253,  45  L.  R.  A.  136,  58  Am.  St.  Rep.  843.  Our" 
conclusion  is  that  the  judgment  in  Parszyk  v.  Mach  was  erroneous, 
but  not  void,  and  that  it  cannot  be  assailed  in  this  action.  This 
view  is  supported  by  abundant  authority  and  is  consonant  with 
sound  reason. 

The  judgment  being  erroneous,  but  not  void,  and  having  been 
entered  when  defendant's  mortgage  was  executed,  the  consequences 
of  its  subsequent  vacation  or  reversal  in  the  due  course  of  litiga- 
tion remain  to  be  considered.  Though  it  was  not  vacated  by  the 
order  opening  the  default,  the  dismissal  of  the  action  operated  to 
set  it  aside.  The  default  was  opened  within  the  time  allowed  by 
law,  and  such  further  proceedings  were  had  that  the  judgment 
ceased  to  exist.  The  action  terminated  in  favor  of  the  defendant. 
There  was,  in  effect,  a  reversal  of  the  judgment  in  due  course  of 
legal  procedure,  subsequent  to  the  execution  of  defendant's  mort- 
gage, and  the  question  arises,  what  was  the  effect  of  such  reversal 
upon  the  rights  of  the  mortgagee?  It  certainly  will  be  conceded 
'that  whatever  rights  to  the  mortgaged  property  were  conferred  cm 
the  mortgagor  by  the  judgment  were,  as  to  him  at  least,  restored 
by  its  reversal.  Nearly  all  the  authorities  hold  that,  where  the 
plaintiff  purchases  the  property  of  the  defendant,  at  a  sale  under 
a  judgment  or  decree,  his  title  will  be  defeated  by  subsequent  re- 
versal. It  is  also  a  rule  nowhere  disputed  that  third  persons,  pur- 
casing  at  a  sale  made  "under  the  authority  of  a  judgment  or  decree, 
not  suspended  by  any  stay  of  proceedings,  thereby  acquire  rights 
which  no  subsequent  reversal  of  such  judgment  or  decree  can  in  any 
respect  impair.  Freem.  Judgm.  §§  482,  484.  The  latter  rule  rests 
on  grounds  of  public  policy.     It  is  intended  to  encourage  bidding  at 
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judicial  sales,  and  thus  protect  defendants  from  having  their  prop- 
erty sacrificed  at  nominal  prices.  Had  Parzyk  obtained  a  money 
judgment,  and  defendant  purchased  plaintiffs  property  at  a  sale 
under  an  execution  issued  thereon  prior  to  the  opening  of  the  default 
the  subsequent  dismissal  of  the  action  would  not  have  affected  his 
rights.  In  that  case  defendant's  purchase  would  have  been  made 
while  the  action  was  pending,  and  liable  to  be  vacated  or  reversed 
m  the  usual  course  of  procedure.  He  would  be  protected,  not  be- 
cause he  was  without  notice  of  the  pendency  of  the  action,  or  notice 
that  proceedings  had  been  or  would  be  taken  to  reverse  the  judg- 
ment, but  because  rights  acquired  by  judicial  sales  are  protected  in 
the  interests  of  those  whose- property  is  thus  conveyed  by  operation 
of  law.  Defendant's  position  as  mortgagee  cannot  be  regarded  as 
more  favorable  than  that  of  a  purchaser.  There  was  in  this  case  no 
judicial  sale.  "An  action  is  deemed  to  be  pending  from  the  time  of 
its  commencement  until  its  final  determination  upon  appeal,  or  until 
the  time  for  appeal  has  passed,  unless  the  judgment  be  sooner  satis- 
fied." Comp.  Laws,  §  5343.  This  is  a  general  provision  of  the  law 
of  civil  procedure.  Its  language  is  plain.  Had  the  legislature  in- 
tended that  civil  actions  should  be  deemed  to  be  pending  during 
the  period  mentioned  for  certain  purposes  only,  it  would  have  so 
expressed  itself.  Defendant  was  bound  to  know  the  law.  He  was 
bound  to  know  that  the  judgment  upon  which  his  mortgagor's  title 
depended  was  liable  to  be  vacated  or  reversed  in  the  authorized 
course  of  civil  procedure.  One  who  purchases  a  judgment  takes 
it  at  the  peril  of  having  it  vacated  or  reversed.  Why  should  the  de- 
lendant  in  this  action  stand  in  any  better  position  than  the  assignee 
of  a  money  judgment  ?  The  reason  for  the  rule  which  protects  pur- 
chasers at  judicial  sales  cannot  be  invoked.  "When  the  reason  for 
a  rule  ceases,  so  should  the  rule  itself."    Comp.  Laws,  §  4697.    As- 


Digitized  by  VjOOQ IC 


™ 


442  Mach  V,  Blanchard. 

6()iniv/n  of  the  Court— Haney,  P.  J  [16  S.  D. 

suming  that  the  judgment  was  self-executing,  and  operated  as  a 
conveyance — a  proposition  not  free  from  debt  in  this  state — ^it  cer- 
tainly did  not  vest  an  indefeasible  title  in  Parszyk.  His  rights  rest- 
ed upon  a  pending  action,  and  we  can  discover  no  reason  for  hold- 
ing that  the  defendant  acquired  any  rights  superior  to  those  of  his 
mortgagor.  It  is  no  greater  hardship  for  defendant  to  lose  his  se- 
curity than  it  would  be  for  the,  plaintiff  to  lose  her  land.  Her  fail- 
ure to  defend  before  the  opening  of  the  default  has  been  adjudged 
excusable.  Defendant  may  have  been  ill-advised  as  to  the  law,  but 
that  was  not  the  fault  of  the  plaintiff.  It  may  be  proper  to  add  that 
defendant  did  not  act  upon  the  advice  of  his  present  counsel,  and 
that  persons  of  ordinar>'  prudence  do  not  usually  make  real  estate 
loans  under  the  circumstances  disclosed  in  this  case. 

As  heretofore  suggested,  decisions  involving  judicial  sales  are 
not  applicable  to  this  appeal.  Therefore  many  authorities  cited  by 
appellant's  counsel  require  no  consideration.  It  was  held  in  Nebras- 
ka that  where  a  district  court  enters  a  decree  quieting  title  to  real 
estate  in  a  party  to  the  action,  and  such  party  sells  and  conveys  it 
to  an  innocent  third  person  for  a  valuable  consideration,  and  after- 
wards the  decree,  not  having  been  superseded  by  bond,  is  reversed 
in  the  appellate  court,  such  purchaser  will  not  be  affected  by  the  re- 
versal. Parker  v.  Courtnay,  28  Neb.  605,  44  N.  W.  863,  26  Am.  St. 
Rep.  360.  The  opposite  conclusion  was  reached  by  the  supreme  court 
of  Minnesota  in  an  opinion  wherein  the  reason  of  the  rule  which  pro- 
tects purchasers  at  sales  made  under  executions  of  judgments  is  stat- 
ed with  accuracy  and  clearness,  and  wherein  it  is  shown  that  such 
rule  has  no  application  to  persons  who  purchase  from  the  plaintiff  in 
actions  to  quiet  title.  Lord  v.  Hawkins,  39  Minn,  73,  38  N.  W.  689. 
The  Nebraska  decision  will  be  found  to  rest  largely  upon  an  early 
Ohio  case  strikingly  analogous  to  the  one  at  bar.    It  was  there  held 
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that  the  decree  in  an  action  to  obtain  a  conveyance  of  certain  land 
operated  as  a  conveyance,  subject,  as  between  the  parties,  to  a  re- 
vesting of  the  title  by  a  reversal,  and  that,  the  plaintiff  haying  con- 
veyed before  citation  of  error  was  served,  a  reversal  did  not  devest 
the  purchaser's  title.  Concerning  the  second  proposition  the  court 
said :  "But  the  most  difficult  and  important  point  in  this  case  is  as 
to  the  effect  the  reversal  is  to  have  upon  the  rights  of  third  persons, 
legitimately  and  innocently  acquired.  After  the  time  limited  in  the 
decree  itself  had  transpired,  and  the  decree  became  an  absolute  title, 
the  party  thus  invested  with  title  and  in  possession  of  the  land  sold 
and  conveyed  it  to  a  third  person,  who  stands  before  the  court  as 
an  innocent  purchaser  for  a  valuable  consideration  without  notice. 
Can  his  rights  be  devested  by  a  reversal  of  the  decree  upon  which 
his  title  was  originally  founded?  We  are  of  opinion  that  they  can- 
not be  so  devested.  When  James  Boyd  conveyed  to  Abraham  Boyd, 
he  had  a  complete  title,  which  it  was  competent  for  him  to  transmit 
by  conveyance  in  the  usual  mode.  In  making  this  conveyance  he 
devested  himself  of  title,  and  invested  it  in  Abraham  Boyd,  the  de- 
fendant, who  reposed  himself  upon  the  solemn  and  final  decree  of  a 
court  of  competent  jurisdiction,  then  in  full  force  and  of  unques- 
tionable validity.  By  this  act  of  conveyance,  made  in  good  faith, 
James  Boyd  put  an  end  to  his  power  over  the  land.  He  could  not 
resume  his  interest  in  it  without  the  consent  of  his  grantee,  and  no 
decree  subsequently  made  in  the  suit,  or  in  any  new  suit  growing  out 
of  it,  against  James  Boyd,  could  affect  an  interest  which  he  had  not 
in  the  subject.  This  consequence,  upon  the  premises  here  assumed, 
seems  to  be  conceded  by  the  counsel  for  the  plaintiff.  But  he  ar- 
gues that  the  conveyance  cannot  be  treated  as  one  made  in  good 
faith,  because,  as  he  insists,  it  was  made  pendente  lite.  If  this  posi- 
tion be  correct,  the  result  contended  for  necessarily  follows ;    for  a 
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conveyance  of  a  subject  in  litigaticm,  made  pending  the  litigation, 
is  universally  treated  as  made  in  bad  faith,  and  as  universally  held 
not  to  change  the  rights  of  any  of  the  parties."-  Taylor's  Lessee  v. 
Boyd,  3  Ohio,  338,  17  Am.  Dec.  603.  The  court  then  discussed  the 
contention  that  a  writ  of  error  is  but  a  continuance  of  the  original 
suit,  and  reached  the  conclusion  that  it  is  itself  a  new  and  original 
proceeding,  which  can  only  affect  parties  or  strangers  from  the  ser- 
vice of  the  citation.  If  the  action  wherein  the  decree  was  rendered 
had  been  "deemed  to  be  pending"  when  the  property  was  conveyed 
to  the  purchaser,  the  court  could  not,  in  harmony  with  its  own  rea- 
soning, have  decided  in  his  favor.  As  has  been  shown,  the  Parszyk- 
Mach  action  was  pending  when  the  defendant's  mortgage  was  exe- 
cuted. Read  in  connection  with  our  statutes  defining  the  pendency 
of  actions  and  our  appellate  procedure  in  civil  actions,  the  Ohio  de- 
cision sustains  the  view  heretofore  taken  of  the  rights  of  both  Par- 
szyk  and  the  defendant.  The  following  cases  are  to  the  same  effect — 
the  purchaser  being  protected  because  the  judgment  was  reversed 
on  writ  of  error  or  bill  of  review,  and  therefore  the  action  was  not 
pending:  Macklin  v.  AUenberg  (Mo.  Sup.)  13  S.  W.  350;  McCor- 
mick  V.  McClure  (Ind.)  39  Am.  Dec.  441 ;  Rector  v.  Fitzgerald,  8 
C.  C.  A.  277,  59  Fed.  808;    Ludlow's  Heirs  v.  Kidd's  Ex'rs,  3  Ohio 

541. 

We  think  the  learned  circuit  court  did  not  err  in  sustaining  the 
demurrer  to  defendant's  answer,  and  its  judgment  is  affirmed. 

Corson  J.,  dissents. 


KiRBY  V.   Berguin. 

1.  An  objection  to  testimony  on  the  grround  that  it  contradicts  and  varies 
the  terms  of  a  written  Instrument  Is  unavailable  where  the  instru- 
ment itself  is  not  in  evidence. 
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2.  In  an  action  on  a  note,  it  appeared  that  a  lightning-rod  dealer,  act- 
ing under  an  assumed  name,  procured  defendant's  signature  to  an 
order  for  rods,  representing  that  they  would  cost  only  %iO.  Subse- 
quently, in  defendant's  absence,  two  of  the  dealer's  employes  put  up 
the  rods;  and  next  day  they  returned  with  what  they  claimed  to  be 
defendant's  order,  and  by  representing  that  the  order  was  for  |187, 
and  was  negotiable,  and  that  they  would  negotiate  it,  so  that  defend- 
ant would  have  to  pay  the  full  amount,  unless  he  did  as  they  direct- 
ed, they  procured  his  signature  to  a  note  for  |140 — the  note  in  suit — 
which  the  dealer  transferred  to  plaintiff.  Held,  that  the  evidence  of 
the  circumstances  leading  up  to  the  execution  of  the  note  was  ad- 
missible to  show  a  fraudulent  conspiracy  between  the  lightning-rod 
dealer  and  his  employes  to  obtain  defendant's  signature  to  the  note. 

3.  .The  evidence  was  sufficient  to  sustain  a  finding  of  the  jury  that  the  . 

note  was  procured  by  a  fraudulent  scheme,  beginning  with  the  first 
solicitation  of  the  order  for  the  lightning  rods. 

4.  Where  a  negotiable  instrument  is  shown  to  have  been  obtained  by 
fraud  or  duress,  the  burden  is  on  a  subsequent  holder  to  show  that 
he  was  a  bona  fide  purchaser  for  value,  without  notice. 

B,  Where  a  note  was  executed  in  compromise  of  a  merchandise  order 
which  was  obtained  by  fraud,  and  which  was  a  part  of  a  fraudulent 
scheme  to  secure  the  note — ^the  maker's  signature  to  the  note  being 
obtained  by  threats  of  forcing  him  tb  pay  the  full  amount  of  the  or- 
der— the  execution  of  the  note  was  not  a  waiver  of  the  right  to  set 
up  the  fraud  as  a  defense  against  the  obligation  represented  by  the 
note. 

^.  In  an  action  on  a  negotiable  note,  it  appeared  that  a  lightning-rod 
dealer,  through  a  conspiracy  with  two  of  his  employes,  obtained  a 
fraudulent  order  for  rods  from  defendant,  and  then,  pursuant  to  the 
same  scheme,  procured  the  note  sued  on  in  settlement  of  the  order. 
The  note  was  payable  to  one  of  the  employes  and  was  transferred  by 
the  dealer  to  plaintiff,  who  had  known  the  dealer  for  ten  years,  and 
had  collected  many  of  his  lightning-rod  bills.  Held,  sufficient  to 
justify  an  instruction  that  if  plaintiff  had  no  notice  of  the  fraud  re- 
lied on  by  defendant,  and  "had  no  reason  to  suspect  it,"  he  was  not 
chargeable  with  notice  thereof. 
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7.  The  evidence  was  stifflcient  to  sustain  a  finding  by  the  jury  that  plain- 

tiff was  not  a  bona  fide  purchaser. 

8.  At  the  close  of  the  evidence  In  a  civil  action^  plaintiff  requested  the 

court  to  put  its  charge  In  writing,  and  sent  It  out  to  the  jury  upon 
their  retirement.  The  court,  however,  charged  the  jury  orally,  no 
objection  being  taken  until  the  charge  was  finished  when  plaintiff 
excepted  to  the  charge  not  being  In  writing;  and  thereupon  the 
court  directed  the  reporter  to  transcribe  the  charge  into  Ibnghand,  and 
to  deliver  it  to  the  bailiff  having  the  Jury  in  charge,  no  objection 
being  taken  to  such  direction.  The  reporter  asked  plaintiff  if  he 
really  wished  the  jury  to  have  the  charge  In  writing,  and,  on  hein^ 
told  "Yes,"  wrote  it  out  and  delivered  it  to  the  bailiff.  Held,  that 
plaintiff  being  presumed  to  have  heard  the  court's  direction  to  the 
reporter  and  having  assented  to  the  reporter's  delivering  the  charge 
to  the  bailiff,  there  was  a  waiver  by  plaintiff  of  objection  to  the  ir- 
'  regularity  of  the  proceedings. 

9.  In  an  action  by  the  assignee  of  a  note  against  the  maker,  wherein  the 
defense  was  that  the  note  was  procured  from  defendant  by  plaintiff's 
assignor  in  settlement  of  an  order  for  lightning  rods  fraudulently 
procured  by  such  assignor  from  defendant,  defendant's  counsel,  in 
his  argument  to  the  jury,  stated  that  he  had  read  in  a  paper  the  plain- 
tiff had  a  large  number  of  houses,  but  that  he  did  not  belieye  he  had 
any  of  his  assignor's  lightning  rods  on  them.  Held,  that  the  remarks 
did  not  transcend  the  licence  allowed  attorneys  In  their  arguments  to 
the  jury. 

(Opinion  filed  March  1,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Joe  Kirby  against  W.  G.  Berguin  upon  a  promissory 
note.  From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Joe  Kirby,  in  pro.. per. 

Davis,  Lyon  &  Gates,  for  respondent. 

Corson,  J.     This  is  an  action  by  the  plaintiff  as  ah  indorsee 
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of  a  negotiable  promissory  note  executed  by  the  defendant.  The 
case  was  tried  to  a  jury,  and  a  verdict  returned  in  favor  of  the  de- 
fendant. From  the  judgment  thereon,  and  an  order  denying  a  new 
trial,  the  plaintiff  has  appealed. 

The  defendant,  in  paragraph  3  of  his  answer,  alleged  that  his 
signature  to  the  note  sued  on  in  this  action  was  extorted  from  him 
by  means  of  a  fraudulent  scheme,  combination,  and  conspiracy  on 
the  part  of  William  Barker,  \\\  BencHffe,  C.  Schott,  and  William 
Cross  to  secure  the  signature  of  the  defendant  to  said  note  for  the 
purpose  of  disposing  of  the  same  to  an  innocent  purchaser,  and 
thereby  defraud  the  defendant  out  of  the  amount  of  said  note,  and 
that  in  pursuance  of  such  fraudulent  combination,  scheme,  and  con- 
spiracy, the  party  calling  himself  William  Cross  called  at  the  home 
of  the  defendant  and  solicited  from  him  an  order  for  light- 
ning rods  to  be  placed  on  defendant's  buildings,  and  which  order 
the  said  Cross  represented  to  the  defendant  was  for  the  sum  of  $20, 
the  amount  for  which  said  Cross  agreed  to  furnish  said  rods  to  the 
defendant;  that  on  the  following  day,  w^hile  the  defendant  was  ab- 
sent from  home,  BencHffe  and  Schott,  in  pursuance  of  said  fraud- 
ulent scheme  and  conspiracy,  came  to  the  defendant's  premises  and 
erected  lightning  rods  on  the  same;  that  on  the  day  following,  for 
the  purpose  of  further  carrying  out  said  fraudulent  scheme  and  con- 
spiracy, the  said  BencHffe  and  Schott  returned  to  the  home  of  the  de- 
fendant, and  fraudulently  claimed  that  there  was  due  on  the  order  for 
said  lightning  rods  $187,  and  represented  to  the  defendant,  falsely 
and  fraudulently,  that  the  order  he  had  given  for  said  rods  was  ne- 
gotiable, and  threatened  the  def'endant  that  if  he  did  not  settle  said 
claim,  and  give  his  note  therefor,  they  would  sell  and  transfer  said 
order  to  an  innocent  person,  who  would  sue  and  collect  the  full 
amount  of  the  same,  but,  in  order  to  settle  said  claim,  they  stated 
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they  would  accept  a  note  for  $140,  signed  by  the  defendant;  that 
the  said  parties  by  artifice  prevented  the  defendant  from  reading 
said  order,  and  the  defendant,  relying  upon  said  statements  as  to 
the  contents  of  the  same,  and  believing  themf  to  be  true,  and  by 
reason  of  said  threats,  signed  and  delivered  the  note  in  suit  in  this 
action.  Defendant  further  alleges  in  his  answer  that  tlie  plaintiff 
became  the  owner  and  holder  of  said  note  with  the  knowledge  of  the 
deceit,  fraud,  and  conspiracy  under  which  the  same  was  extorted 
from  the  defendant. 

There  are  a  number  of  errors  assigned,  but  they  may  be  grouped 
under  three  heads:  First,  errors  of  the  court  in  the  admission  of 
evidence;  second,  errors  of  the  court  in  its  charge  to  the  jury;  third, 
irregularity  in  the  proceedings  of  the  court  and  jury,  by  which  plain- 
tiff  was  prevented  from  having  a  fair  trial. 

On  the  trial  the  defendant,  called  as  a  witness  in  his  own  be- 
half, testified  at  considerable  length  to  the  conversation  between  him- 
self and  the  parties  mentioned  in  the  answer,  and  the  representa- 
tions made  by  them,  resulting  in  the  giving  of  the  note  sued  on  in 
this  action.  The  evidence  so  given  tended  to  prove  substantially 
the  facts  set  up  in  the  answer,  but  somewhat  more  in  detail.  This 
evidence  was  admitted  over  the  objections  of  the  plaintiff  that  the 
same  was  inadmissible  for  the  reason  that  the  order  itself  was  not 
in  evidence,  and  also  because  the  same  was  incompetent,  irrelevant, 
and  immaterial.  The  appellant  further  contends  that  this  evidence 
was  inadmissible  as  it  tended  to  vary  the  terms  of  a  written  con- 
tract. This  contention  is  untenable,  for  the  reason  that  the  writ- 
ten contract  or  order  given  for  these  lightning  rods  is  not  before 
us,  as  it  was  not  introduced  in  evidence  by  either  party,  and,  for  the 
purpose  of  proving  that  the  note  was  obtained  from  him  by  fraud, 
it  was  competent  for  the  defendant  to  show  all  the  transactions  be- 
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tween  himself  and  the  alleged  conspirators,  as  to  the  manner  of  ob- 
taining the  note  from  him.  It  appears  by  the  evidence  of  the  de- 
fendant that  the  man  claiming  himself  to  be  Cross  came  to  his 
home  and  solicited  the  privilege  of  putting  lightning  rods  upon  his 
house  and  bam,  stating  that  the  same  would  not  cost  more  than 
about  $20,  and  induced  the  defendant  to  sign  an  order  for  said 
rods,  representing  to  him  that  the  amount  specified  in  the  order 
was  the  same  as  that  above  named.  It  seems  quite  clear  from  the 
evidence  that  this  person  giving  his  name  as  Cross  was  in  fact  Will- 
iam Barker,  the  man  really  engaged  in  the  business  of  putting  up 
lightning  rods,  and  who  transferred  the  note  in  suit  to  the  plaintiff ; 
that  on  the  day  following,  Bencliffe  and  Schott,  in  the  absence  of 
the  defendant,  put  up  the  rods.  On  the  following  day  Bencliife 
and  Schott  returned,  having  in  their  possession  what  they  repre- 
sented to  be  the  order,  and  claimed  that  there  was  due  thereon  the 
sum  of  $187,  and  further  represented  that  the  order  was  negotiable, 
and,  if  the  defendant  refused  to  pay  it,  they  would  transfer  it  to 
an  innocent  holder,  and  that  the  defendant  v/ould  be  compelled  to 
pay  the  full  amount,  but,  as  a  compromise,  they  offered  to  take 
his  note  for  the  $140;  and,  acting  under  the  belief  that  the  threats 
made  by  Bencliffe  and  Schott  would  be  carried  out,  he  executed  the 
note  in  controversy,  made  payable  to  Schott,  as  payee.  We  are  of 
the  opinion  that  the  evidence  of  the  defendant  was  competent,  rel- 
evant, and  material,  under  the  allegations  of  the  answer,  and  the 
court  committed  no  error  in  admitting  the  same. 

It  is  contended  on  the  part  of  the  plaintiff  that  as  he  was  a 
purchaser  of  the  note  in  controversy  before  its  maturity,  for  value, 
he  was  protected  against  the  defense  interposed  by  the  defend- 
ant.    But  this  court  has  held,  following  what  it  deems  to  be  the 

weight  of  authority,  that,  where  a  negotiable  instrument  is  shown  to 
Vol.  16  S.  D.— 29 
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have  been  obtained  by  fraud,  the  burden  of  proof  is  upon  the  in- 
dorsee or  holder  to  prove  that  he  was  a  purchaser  for  value 
before  maturity,  in  good  faith,  ^nd  without  notice.  Landauer  v. 
Improvement  Co.,  lo  S.  D.  205,  72  N.  W.  467;  Knowlton  v. 
Schultz,  6  N.  D.  417,  71  N.  W.  550;  Vosburgh  v.  Diefendorf,  119 
N.  Y.  357,  23  N.  E.  8oi,  16  Am.  St.  Rep.  836.  In  the  latter  case 
the  court  of  appeals  of  New  York  uses  the  following  language: 
"But  in  this  state  it  must  be  regarded  now  as  a  settled  rule  that, 
when  the  maker  of  a  negotiable  paper  shows  that  it  has  been  ob- 
tained from  him  by  fraud  or  duress,  a  subsequent  transferee  must, 
before  entitled  to  recover  on  it,  show  that  he  is  a  bona  fide  pur- 
chaser.*' Unless  the  plaintiff,  therefore,  was  such  a  purchaser, 
he  is  not  protected. 

It  is  further  contended  on  the  part  of  the  appellant  that,  if 
the  original  transaction  between  the  defendant  and  Barker  or  Cross 
was  tainted  with  fraud,  the  transaction  was  subsequently  compro- 
mised by  the  parties,  and  the  note  in  controversy  was  given  as  a 
result  of  that  compromise,  and  hence  the  defendant  cannot  avail 
himself  of  the  original  fraud.  But  we  cannot  agree  with  the  coun- 
sel in  this  contention.  In  our  opinion  the  jury  were  fully  justi- 
fied in  finding  that  the  procuring  of  the  note  was  a  part  of  the 
fraudulent  scheme  intended  by  the  parties  in  the  inception  of  the 
transaction.  The  note  was  but  the  conclusion  of  the  original  fraud- 
ulent conspiracy.  The  note  was  given  to  C.  Schott  as  payee,  and 
seems  to  have  been  indorsed  in  Schott's  name  by  Bencliffe,  and 
was  transferred  to  the  plaintiff  by  William  Barker.  The  evidence 
tends-  to  prove  that  Barker  took  the  order,  representing  himeslf  as 
Cross;  that  Bencliffe  and  Schott  performed  the  work,  and  secured 
the  note  to  be  given  to  Schott  as  payee,  and  that  Bencliffe  signed 
Schott's  name  to  the  note  as  indorser,  with  Schott's  consent;  and 
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that  Barker  transferred  the  same  to  the  plaintiff.  The  jury  were 
therefore  warranted  in  finding  that  the  acts  of  each  of  the  parties 
were  acts  in  furtherance  of  the  alleged  conspiracy,  and  constituted 
a  part  of  the  same.  This  seems  to  have  been  the  view  of  the  su- 
preme court  of  Vermont  in  the  quite  analogous  case  of  Ormsbee 
V.  Howe,  54  Vt.  182,  41  Am.  Rep.  841.  In  that  case  a  similar  con- 
tention was  made  that  there  was  a  settlement  of  the  claim,  and  that 
the  note  was  given  as  a  result  of  such  settlement.  Threats,  how- 
ever had  been  made  that  the  order  would  be  sued,  and  by  reason  of 
such  threats  the  note  in  question  was  given.  In  its  opinion  that 
learned  court  says :  "This  case  discloses  a  scheme  to  get  this  wire 
clothes  line  onto  the  people  in  a  fraudulent  way.  It  was  first  to  get 
an  order  from  a  man  by  the  use  of  all  fraud  necessary  for  that  pur- 
pose, and  then,  by  confronting  him  with  the  order,  and  by  threats 
of  suit,  to  get  a  settlement.  The  scheme,  as  originally  concocted, 
extended  through  to  the  obtaining  of  the  note.  The  order 
being  obtained  by  fraud,  no  debt  was  created.  There  was  nothing 
to  found  a  settlement  upon.  *  *  *  The  fact  that  the  defendant 
yields  to  the  demand  and  threats,  and  promises  to  pay,  or  gives 
a  note  with  knowledge  of  the  fraud,  cannot  help  the  promisee,  be- 
cause the  note  is  but  the  fruit,  the  outgrowth,  of  Preston's  original 
fraudulent  conception  and  act.  His  soiled  hands  have  not  thereby 
become  clean."  The  appellant  has  called  our  attention  to  the  case 
of  Peckham  v.  Hendren,  76  Ind.  47,  in  which  the  supreme  court  of 
Indiana  seems  to  have  taken  a  different  view,  but  we  are  unable 
to  agree  with  that  learned  court  in  its  conclusion. 

The  plaintiff  further  contends  that  the  court  erred  in  the  fol- 
lowing portion  of  its  charge  to  the  jury:  "If  the  jury  further  be- 
lieve from  the  evidence  that  he  [the  plaintiff]  had  no  notice  of  the 
special  defense  now  set  up  by  the  defendant,  and  had  no  reason  to 
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suspect  it,  hie  will  not  be  chargeable  with  notice  of  the  same."  This 
instruction  is  clearly  correct,  as  applied  to  the  facts  of  this  case. 
As  we  have  seen,  a  party  who  takes  a  note  procured  by  fraud  from 
the  maker  must  not  only  show  that  he  is  a  purchaser  for  value  be- 
fore maturity,  without  notice,  but  that  he  purchased  it  in  good 
faith.  If,  therefore,  there  were  circumstances  connected  with  the 
transaction  which  would  arouse  the  suspicion  of  an  ordinarily  pru- 
dent man,  and  he  failed  to  make  the  investigation  suggested  by 
these  suspicions,  he  cannot  be  said  to  be  a  purchaser  in  good  faith. 
It  was  shown  in  the  case  at  bar  that  the  plaintiff  had  known  Barker 
for  about  ten  years,  and  collected  many  of  his  lightning  rod  notes, 
and  therefore  knew  that  he  was  engaged  in  the  lightning  rod  bus- 
iness ;  saw  upon  the  face  of  the  note  that  it  was  taken  in  the  name 
of  Schott,  an  employe  of  Barker,  and  transferred  by  him,  and  yet 
Barker  negotiated  the  sale  to  the  plaintiff.  The  jury  may  well 
have  arrived  at  the  conclusion  that  there  were  sufficient  suspicious 
circumstances  connected  with  the  transfer  of  the  note  to  put  the 
plaintiff  upon  inquiry,  and  we  are  of  the  opinion  that  the  jury  were 
fully  justified  in  finding  that  he  was  not  a  purchaser  in  good  faith. 
We  are  also  of  the  opinion  that  the  court  was  clearly  right  in  in- 
structing the  jury,  under  the  evidence  in  this  case,  that  "the  burden, 
of  proof  upon  this  question  of  good  faith  rests  upon  the  plaintiflF", 
as  there  was  sufficient  proof  that  the  note  was  obtained  by  fraud 
to  shift  the  burden  of  proof  upcoi  the  plaintiff  to  show  his  good 
faith.  We  have  sufficiently  discussed  this  question  in  a  previous 
part  of  this  opinion. 

As  before  stated,  the  motion  for  a  new  trial  was  also  made  upon 
the  ground  of  irregularity  in  the  proceedings  of  the  court,  in  that 
it  omitted  to  charge  the  jury  in  writing,  as  requested  by  the  plain- 
tiff, and  in  that,  subsequently  to  the  retirement  of  the  jury  to  delib- 
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erate  upon  their  verdict,  the  charge  of  the  jury  was  written  out  by 
the  stenographer  and  delivered  to  the  bailiff,  who  handed  the  same 
to  the  jury.  It  appears  from  the  record  in  this  case  that  at  the 
close  of  the  evidence,  and  about  the  time  of  the  beginning  of  the 
argument,  the  plaintiff  stated  to  the  court  that  he  desired  its  charge 
to  the  jury  to  be  in  writing,  and  sent  out  to  the  jury  upon  their  re- 
tirement. The  court,  however,  proceeded  to  charge  the  jury  ,orally, 
no  objection  being  made  thereto  at  the  time;  but  at  the  conclusion 
of  the  charge  the  plaintiff  excepted  to  the  charge,  as  not  having 
been  reduced  to  writing.  Thereupon  the  court  directed  the  re- 
porter to  transcribe  the  charge  correctly  in  longhand  and  deliver  it 
to  the  bailiff  having  the  jury  in  charge.  No  objection  seems  to 
have  been  made  to  this  direction  of  the  court.  Mr.  Higby,  the  sten- 
ographer, says  in  his  affidavit:  "I  transcribed  the  charge  of  the 
court  correctly,  and  while  I  was  so  transcribing  the  same  I  saw  the 
plaintiff  and  asked  him  if  he  really  wanted  a  written  charge  given 
to  the  jury,  and  he  said,  in  substance,  that  he  did",  and  that  the 
affiant  continued  his  work  on  the  charge,  and  delivered  it  to  the 
bailiff  as  directed  by  the  court.  If  there  were  any  irregularities  in 
the  proceedings  they  were  waived  by  the  plaintiff,  who  must  be  pre- 
sumed to  have  heard  the  order  of  the  court  directing  the  stenog- 
rapher to  write  out  the  charge  in  longhand  and  deliver  it  to  the 
bailiff  for  the  jury,  and  to  which  plaintiff  made  no  objection.  Again, 
the  plaintiff,  when  asked  by  the  stenographer  if  he  wanted  the  charge 
to  go  to  the  jury,  replied  that  he  did.  He  cannot  be  heard  now  to 
complain  that  the  proceedings  to  which  he  assented  were  irregular. 
It  is  further  contended  on  the  part  of  the  appellant  that  the 
proceedings  were  irregular,  in  that  the  counsel  for  the  defendant 
made  remarks  to  the  jury  that  were  prejudicial  to  the  plaintiff;  but 
this  contention  is  untenable.     It  seems  that,  in  the  course  of  the  ar- 
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gument  for  the  defendant,  Mr.  D.  R.  Bailey  stated  to  the  jury  that 
he  noticed  in  one  of  the  Sioux  Falls  papers  that  the  plaintiff  had 
fifty-seven  houses;  and,  some  objection  being  made  to  this  by  the 
plaintiff,  he  explained  that  the  plaintiff's  wealth  had  nothing  to  do 
with  the  case;  that  what  he  started  out  to  say  was,  if  the  plaintiff 
had  that  number  of  houses,  or  any  other  number,  he  did  not  believe 
that  he  had  any  of  Barker's  lightning  rods  upon  them ;  that  Barker 
sold  the  rods,  and  Kirby  did  the  collecting.  This  was  evidently  said, 
as  were  the  remarks  of  Mr.  Park  Davis,  as  oral  argument  to  the 
jury,  and  did  not  seem  to  have  transcended  the  license  allowed  the 
attorneys  in  arguing  their  case  to  the  jury.  Our  attention  is  called 
to  the  case  of  Lindsay  v.  Pettigrew,  lo  S.  D.  228,  72  N.  W.  574. 
In  that  case  the  counsel  stated  to  the  jury  what  he  claimed  to  be 
facts  in  regard  to  previous  trials  in  the  same  case,  changes  of  venue, 
etc.  These  statements  were  directly  calculated  to  prejudice  the  jury 
against  the  opposing  party,  and,  as  these  facts  had  not  been  intro- 
duced in  evidence,  this  court  held  that  counsel  exceeded  his  priv- 
ilege, and  upon  that  ground  reversed  the  court  below. 

There  are  several  other  assignments  of  error,  but,  as  they  have 
not  been  argued  by  counsel,  we  shall  assume  that  they  were  waived. 

Finding  no  error  in  the  record  of  the  court  below,  the  judgment 
of  the  circuit  court  and  the  order  denying  a  new  trial  are  affirmed. 


Dunn  v.  National  Bank  of  Canton.   (Keller,  Intervener). 

1.  In  an  action  against  a  bank  on  a  certificate  of  deposit  for  $695, 
brought  by  the  holder,  the  payee  intervened,  and  claimed  that  it  had 
been  obtained  from  him  by  fraud  by  a  gambler,  who  indorsed  it  to 
plaintift  for  $50.  Plaintift  was  acquainted  with  such  gambler  to  the  ex- 
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tent  that  he  went  on  the  latter's  appearance  bond  when  he  was  ar- 
rested two  days  later  on  intervener's  complaint.  The  jury  returned 
a  general  verdict  in  favor  of  intervener  and  against  plaintiff,  but  in 
answering  special  interrogatories  stated  that  plaintiff,  at  the  time 
he  took  the  certificate  of  deposit,  did  not  have  any  notice  or  knowl- 
edge that  his  indorse r,  the  gambler,  had  obtained  it  by  fraud  and 
without  consideration.  Held,  that  under  Comp.  Laws,  §  4739,  pro- 
viding that  good  faith  consists  in  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  another,  together  with  an 
absence  of  all  information  or  belief  of  facts  which  would  render  the 
transaction  unconscientious,  the  plaintift  was  not  a  bona  fide  purchaser 
of  the  certificate,  notwithstanding  the  special  verdict  that  plaintiff 
was  without  knowledge  of  the  fraud,  and  hence  was  not  entitled  to 
recover. 

2.  One  who  has  been  defrauded  out  of  a  certificate  of  deposit  by  a  gamb- 
ler is  not  estopped  from  denying  the  title  of  the  indorsee  of  such  gamb- 
ler (the  indorsee  not  being  a  bona  fide  purchaser)  by  the  fact  that 
he  was  present  when  the  transfer  was  made  and  made  no  objections; 
his  presence  being  merely  an  incident  to  the  scheme  to  defraud. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Lincoln  county.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  Frank  Dunn  against  the  National  Bank  of  Canton, 
in  which  J.  A.  Keller  intervened.  From  a  judgment  in  favor  of 
the  intervener,  plaintiff  appeals.     Affirmed. 

M.  E.  Rudolph  and  L.  B.  French,  for  appellant. 

C  B,  Kennedy,  for  respondent. 

Hanky,  P.  J.  The  plaintiff  seeks  to  recover  upon  a  certificate 
of  deposit  for  $695,  issued  by  the  defendant.  Defendant  denies  that 
plaintiff  owns  the  certificate,  and  the  intervener  claimes  that  he  is  the 
owner  of  it.  Whether  the  certificate  is  owned  by  the  plaintiff  or 
the  intervener  is  the  only  controversy. 

Upon  the  trial  the  jury  returned  the  following  verdict :    "We, 
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the  jury  in  the  above-entitled  action,  find  for  the  intervener,  J.  A. 
Keller,  on  all  the  issues  against  plaintiff,  Frank  Dunn,  and  we  furth- 
er find  in  his  favor  against  the  National  Bank  of  Canton  in  the  sum 
of  $743.65.  We,  the  jury  in  the  above-entitled  action,  find  for  the 
National  Bank  of  Canton  and  against  the  plaintiff  on  all  the  issues." 
The  jury  in  answer  to  the  interrogatories  submitted  to  them  by  the 
court,  returned  the  following  special  verdict  and  findings:  "(i) 
Did  the  intervener,  J.  A.  Keller,  loan  to  Bowers  in  any  manner, 
while  in  the  gaming  room,  the  certificate  of  deposit  to  enable  Bow- 
ers to  engage  in  gambling?  Answer.  No.  (2)  Did  the  plaintiff, 
Frank  Dunn,  at  the  time  he  took  the  certificate  of  deposit  in  the  pres- 
ence of  Keller,  have  any  notice  or  knowledge  that  Plummer  had 
obtained  the  certificate  of  deposit  from  Keller  by  fraud  and  without 
consideration?  Answer,  No.  (3)  How  much  did  the  plaintiff, 
Dunn,  pay  for  the  certificate  of  deposit?  Answer.  $692.50.  (4) 
Did  the  plaintiff,  Dunn,  afterwards  receive  back  from  Plummer  the 
sum  of  $642.50,  and  place  the  same  to  Plummer's  credit?  Answer, 
Yes.  (5)  Did  Plummer  afterwards  draw  out  said  sum  so  placed 
to  his  credit  at  Dunn's?  Answer,  Yes.  (6)  If  you  answer  the  last 
question  *Yes,'  state  whether,  at  the  time  Plummer  drew  out  the 
money  placed  to  his  credit,  did  Dunn  know  that  the  certificate  was 
procured  from  Keller  by  fraud  or  without  consideration  ?  Answer, 
Yes.  Judgment  was  rendered  in  favor  of  the  intervener,  against 
the  defendant  for  the  amount  of  the  certificate  with  interest,  and 
against  the  plaintiff  dismissing  his  complaint  upon  the  merits. 
Plaintiff's  application  for  a  new  trial  was  denied,  and  he  appealed. 
The  contention  that  the  intervener  is  a  mere  interloper  and 
that  his  complaint  in  intervention  should  have  been  dismissed  is 
untenable.  The  law  of  this  case  was  otherwise  determined  on  a 
former  appeal.     For  the  same  reason  it  cannot  now  be  contended 
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that  the  court  erred. in  charging  the  jury  that  if  they  believed  from 
a  preponderance  of  the  evidence  that  the  certificate  was  obtained 
from  the  intervener  by  fraud,  or  without  consideration,  then  the  bur- 
den of  proof  rested  upon  the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  that  he  bought  it  in  good  faith,  and  for  a  valuable 
consideration.  Dunn  v.  Bank,  ii  S.  D.  305,  77  N.  W.  iii;  Sher- 
man V.  Thresher  Co.,  13  S.  D.  95,  82  N.  W.  413;  Wright  v.  Lee,  10 
S.  D.  263,  72  N.  W.  89s ;  Lumber  Co.  v.  Mitchell,  4  S.  D.  487,  57 
N.  W.  236;  Tanderup  v.  Hansen,  8  S.  D.  375,  66  N.  W.  1073.  It 
is  disclosed  by  the  evidence  that  the  certificate  was  obtained  from 
the  intervener,  to  whom  it  was  originally  issued,  by  means  of  fraud, 
and  without  consideration,  by  professional  gamblers,  from  one  of 
whom  it  was  received  by  the  plaintiff  and  with  whom  the 
plaintiff  was  so  intimately  acquainted  that  he  became  their 
bail  when  arrested,  upon  the  charge  of  having  defrauded  the  inter- 
vener, within  two  days  after  he  received  the  certificate.  It  is  also 
clearly  shown  by  the  evidence,  and  found  by  the  jury,  that  the  plain- 
tiff paid  only  $50  on  the  purchase  price  of  the  certificate  before  he 
knew  that  it  had  been  obtained  through  fraud  and  without  consider- 
ation. Were  it  conceded  that  plamtiff  purchased  the  certificate  in 
good  faith,  he  would  only  be  entitled  to  recover  the  amount  paid 
on  the  contract  of  purchase  before  he  received  notice  of  the  fraud. 
Dresser  v.  Construction  Co.,  93  U.  S.  92,  23  L.  Ed.  815;  Harring- 
ton V.  Mining  Co.  (Mont.)  48  Pac.  758.  But  the  record  does  not 
establish  the  fact  that  plaintiff  was  the  purchaser  in  good  faith.  It 
cannot  be  presumed  that  the  jury  disregarded  the  instructions  of 
the  court  in  any  respect.  Under  its  charge  they  necessarily  found 
by  their  general  verdict  that  the  plaintiff  did  not  buy  the  certificate 
in  good  faith  and  for  a  valuable  consideration.  The  evidence  that 
he  paid  $50  is  undisputed.     Hence  they  found  that  he  was  not  a 
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purchaser  in  good  faith,  unless  there  is  something  in  the  special  find- 
ings inconsistent  with  the  effect  of  the  general  verdict.  The  finding 
that  the  plaintiff  did  not  have  any  notice  or  knowledge,  when  he  took 
the  certificate,  that  it  had  been  obtained  through  fraud,  falls  far 
short  of  establishing  the  fact  that  he  was  a  bona  fide  purchaser.  Good 
faith  consists  in  an  honest  intention  to  abstain  from  taking  any  un- 
conscientious advantage  of  another,  even  through  the  forms  or  tech- 
nicalities of  law,  together  with  an  absence  of  all  information  or  belief 
of  facts  which  would  render  the  transaction  unconscientious.  Comp. 
Laws,  §  4739.  Doubtless,  the  plaintiff  was  not  in  the  gambling  den 
when  the  intervener  was  being  "buncoed."  He  may  not  have  ac- 
tually known  when  the  intervener,  a  stranger,  was  brought  to  his 
place  of  business  to  have  the  certificate  cashed,  precisely  what  meth- 
ods had  been  employed  to  induce  him  to  part  with  it,  but  the  infer- 
ence is  fair  and  reasonable  that  his  information  regarding  the  char- 
acter and  vocation  of  the  person  who  brought  him  was  such  that  he 
could  not  have  believed  the  parties  had  been  engaged  in  an  honest 
transaction.  Upon  all  the  evidence  in  this  record,  we  do  not  believe 
any  intelligent  and  impartial  jury  would  find  that  the  plaintiff  acted 
in  the  absence  of  all  information  or  belief  of  facts  which  would 
render  his  purchase  of  this  certificate  unconscientious,  and  as  we 
construe  the  general  verdict  in  connection  with  the  answers  to  the 
several  interrogatories,  and  the  court's  charge,  the  jury  before  whom 
the  case  was  tried  did  not  so  find. 

There  is  no  merit  in  the  contention  that  the  intervener  is  es- 
topped to  deny  the  plaintiff's  title  by  reason  of  having  been  present 
when  the  certificate  was  delivered  to  the  plaintiff  without  making 
any  objection  to  the  transfer.  How  can  the  doctrine  of  estoppel  in 
pais  be  invoked  for  the  protection  of  one  who  acts  in  bad  faith  ?  The 
foundation  of  such  an  estoppel  is  the  honest  and  reasonable  belief 
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of  the  person  in  whose  favor  it  is  asserted.  The  court  below  very 
properly  charged  the  jury  to  consider  the  intervener's  conduct  when 
plaintiff  received  the  certificate  in  determining  the  question  of  the 
plaintiff's  good  faith,  and  as  has  been  shown  the  jury  found  against 
the  plaintiff  on  that  issue.  If  the  plaintiff  was  not  a  bona  fide  pur- 
chaser his  title  is  no  better  than  that  of  the  gambler  who  first  ob- 
tained possession  of  the  certificate.  The  intervener  is  no  more  pre- 
cluded from  seeking  to  recover  his  property,  by  reason  of  being 
present  when  the  pretended  transfer  to  the  plaintiff  was  made,  than 
he  is  by  reason  of  the  fact  that  he  voluntarily  played  cards,  indorsed 
the  certificate,  and  delivered  it  to  the  men  who  were  fleecing  him  by 
a  very  common  and  bid-fashioned  method.  His  presence  in  plain- 
tiff's place  of  busmess  at  the  time  of  the  transfer  was  merely  an  in- 
cident of  the  scheme  to  fraudulently  secure  his  property. 

Finding  the  record  free  from  reversible  error,  the  judgment  of 
the  circuit  court  is  affirmed. 


Garlock  v.  Calkins  et  al. 

(Opinion  filed  April  1,  1902.) 

On  rehearing.     Denied. 

For  former  report,  see  84  N.  W.  393. 

Appealed  from  circuit  court  Custer  county.  Hon.  Levi  Mc- 
Gee,  Judge. 

This  case  was  first  determined  by  the  court  in  an  opinion  re- 
ported in  14  S.  D.  90,  84  N.  W.  393.  In  that  opinion  the  judgment 
of  the  trial  court  creating  a  judgment  of  a  justice  of  the  peace 
was  reversed.  This  opinion  is  upon  a  rehearing  subsequently  grant- 
ed.   Former  decision  adhered  to. 
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Bd.  L.  Gr/antham,  and  B.  R.  Wood,  for  appellant. 

IV.  E.  Benedict,  for  respondent. 

Corson,  J.  The  appeal  in  this  case  was  decided  at  a  former 
term  of  this  court,  and  is  reported  in  14  S.  D.  90,  84  N.  W.  393. 
A  petition  for  a  rehearing  was  granted,  and  the  case  is  now  before 
us  on  such  rehearing.  Upon  a  careful  review  of  the  questions  pre- 
sented, we  adhere  to  our  former  opinion.  The  order  appealed  from 
is  therefore  reversed. 


HuGHijs  V.  Rudy. 

It  is  the  proYlnce  of  the  court  to  declare  the  legal  eftect  of  a  contract 
proved  by  the  uncontro verted  testimony,  there  being  no  intimation 
of  fraud  or  mistake. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Stanley  county.  Hon.  Loring  E. 
Gaffy,  Judge. 

Action  by  John  F.  Hughes  against  Wilber  F.  Rudy,  to  recover 
upon  a  contract  for  services  as  an  attorney.  Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 

John  A.  Holmes,  for  appellant. 

W,  L»  Shunky  for  respondent. 

FuLLKR,  J.  The  only  issue  of  fact  raised  by  the  pleadings  in  this 
action  to  recover  an  attorney's  fee  of  $2,500  is  whether  the  defend- 
ant, who  was  charged  with  the  crime  of  murder,  retained  plaintiff  to 
conduct  his  defense  for  a  specified  sum,  or  pursuant  to  an  agreement 
to  pay  reasonable  compensation.  The  principal  question  of  law  pre- 
sented by  this  appeal  by  the  defendant  from  a  judgment  of  $1,200  in 
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favor  of  plaintiff  is  whether  the  trial  court  was  justified  in  practically 
withdrawing  from  the  consideration  of  a  jury  everything  but  the 
determination  of  what,  under  all  the  facts  and  circumstances  in  evi- 
dence, constitutes  good  and  reasonable  compensation  for  the  ser- 
vices rendered.  In  addition  to  respondent's  testimony,  admitted 
without  objection,  to  the  effect  that  his  only  agreement  with  ap- 
pellant was  for  reasonable  compensation,  there  was  properly  before 
the  court  and  jury  ample  written  evidence  of  a  valid  contract, 
signed  in  duplicate  by  respondent,  and  delivered  to  appellant,  con- 
taining the  following  provision :  *lt  being  understood  that  I  shall 
charge  for  my  services  good  and  reasonable  compensation,  taking 
into  consideration  all  the  circumstatices  of  the  case."  While  appel- 
lant testified  as  to  prior  negotiations  with  respondent  and  W,  L. 
Shunk,  Esq.,  who  rendered  him  some  assistance  at  the  trial,  and 
swore  that  a  certain  sum  of  money  was  agreed  upon,  he  admitted 
repeatedly  while  upon  the  witness  stand  that  in  his  own  handwriting 
he  finally  agreed  to  pay  respondent  according  to  the  reasonable  value 
of  his  services.  He  says:  "Well,  I  think  I  had  the  paper.  I 
wrote  a  copy.  This  is  my  handwriting,  saying  that  I  agreed  to  pay 
reasonable  fees."  Speaking  of  what  appears  to.  be  the  last  instru- 
ment executed,  he  says :  "1  signed  a  paper  which  I  understood  was 
in  the  nature  of  a  receipt,  saying  that  I  agreed  to  pay  Mr.  Hughes 
reasonable  fees."  As  the  contract  upon  which  respondent  relied 
stood  proved  by  all  the  circumstances,  as  well  as  the  uncontroverted 
testimony  of  both  parties  to  the  action,  and  there  was  no  intimation 
of  fraud  or  mistake,  it  was  not  error  for  the  court  to  declare  its  le- 
gal effect  in  its  charge  to  the  jury;  and  the  verdict  being  for  less 
than  one-half  the  amount  shown  to  be  the  reasonable  value  of  the 
services  performed,  according  to  the  lowest  estimate  of  any  wit- 
ness testifying  to  the  point,  appellant  has  no  just  cause  for  complaint 
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Every  assignment  of  error  urged  by  counsel  for  appellant  has 
received  careful  consideration  and  we  find  nothing  to  justify  a  re- 
versal.    The  judgment  of  the  circuit  court  is  affirmed. 


Peterson  v.  Peterson. 

1.  Where  defendant,  seeking  to  have  a  default  judgment  in  divorce  set 
aside  for  failure  of  the  affidavit  of  publication  to  allege  what  dili- 
gence or  effort  had  been  used  to  find  the  defendant  within  the  states 
does  not  seek  leave  to  answer,  the  only  question  is  whether  the  af- 
fidavit was  sufiScient  to  call  for  judicial  action. 

2.  Where  an  affidavit  for  publication  in  divorce  alleged  that  defendant 

was  not  within  the  state;  that  she  was  a  resident  of  another  state, 
giving  her  postofflce  address  there,  and  alleging  that  plaintlfiTs 
knowledge  of  such  fact  was  derived  from  letters  from  the  defendant 
'  received  witbln  the  last  three  days,  stating  her  address, — ^It  was  suf- 
ficient to  call  for  judicial  action,  and  a  default  would  not  be  set  aside 
on  an  application  which  did  not  seek  leave  to  answer. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  Jones,  Judge. 

Action  by  Sibb  Peterson  against  Olga  Peterson.  From  an 
order  setting  aside  a  default,  plaintiff  appeals.     Reversed. 

Aikens  &  Judge,  for  appellant 

MuUer  &  Conway,  for  respondent. 

Haney,  P.  J.  A  judgment  dissolving  the  marriage  of  the  par- 
ties to  this  action,  and  awarding  plaintiff  the  custody  of  their  child, 
was  rendered  October  8,  1898.  On  April  23,  1899,  defendant  ap- 
peared specially  and  moved  to  vacate  the  judgment  on  the  ground 
that  the  court  was  without  jurisdiction  for  the  reascxi  that  the  affi- 
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davit  for  publication  does  not  allege  what  diligence  had  been  used 
or  efforts  made  to  find  the  defendant  within  the  state.  From  an 
order  granting  such  motion,  the  plaintiff  appealed. 

Defendant  did  not  apply  to  have  the  default  set  aside  with  leave 
to  answer;  therefore  the  question  to  be  determined  is  whether  the 
affidavit  upon  which  the  order  for  publication  was  based  contained 
sufficient  facts  to  call  into  exercise  the  judicial  mind  of  the  lower 
court.  Coughran  v.  Markley  15  S.  D.  37,  87  N.  W.  2.  The  af- 
fidavit is  as  follows:  "Sibb  Peterson,  being  duly  sworn,  on  oath 
says  that  he  is  the  plaintiff  in  the  above  entitled  action ;  that  a  cause 
of  action  exists  in  favor  of  plaintiff  and  against  defendant;  that 
plaintiff  is  now,  and  has  been  fot  more  than  one  year  last  past, 
continuously  a  resident  in  good  faith  in  this  state ;  that  plaintiff  and 
defendant  were  duly  and  legally  married  to  each  pther  on  or  about 
the  30th  day  of  July,  1894,  and  thereafter  for  a  long  time  lived  and 
cohabited  together  as  husband  and  wife ;  that  on  or  about  the  23rd 
day  of  August,  1898,  defendant  committed  adultery;  that  the  re- 
lief prayed  for  in  this  action  is  the  dissolution  of  said  marriage, 
and  to  obtain  the  custody  and  control  of  the  issue  of  said  marriage ; 
that  defendant  cannot  after  due  diligence,  and  due  and  diligent 
search  and  inquiry  made,  be  found  within  this  state,  and  she  is  not 
now  within  this  state ;  that  defendant  is  not  a  resident  of  this  state, 
but  is  a  resident  of  the  state  of  Minnesota,  and  her  post  office  address 
is  Minneapolis,  Minn.;  that  the  means  of  affiant's  knowledge  as 
to  the  residence  and  post  office  address  of  the  defendant  is  derived 
from  letters  written  to  him  from  said  place  stating  that  such  was 
her  residence  and  post  office  address,  which  letters  have  been  re- 
ceived by  affiant  within  the  last  three  days."  If  defendant  was  in 
Minneapolis  when  the  order  for  publication  was  made,  no  degree  of 
diligence  would  have  resulted  in  finding  her  within  this  state.     It 
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is  positively  stated  in  the  affidavit  that  she  was  not  within  this 
state,  that  she  was  a  resident  of  Minnesota,  and  that  her  post  office 
address  was  Minneapolis.  Perhaps  these  statements  in  themselves 
were  not  any  evidence  whatever  tending  to  prove  that  she  was  then 
in  Minneapolis;  but  the  affidavit  goes  further  and  shows  the  af- 
fiant's knowledge  of  her  whereabouts  was  derived  from  letters  writ- 
ten to  him  from  Minneapolis.  Such  letters  should  have  been  at- 
tached to  and  made  a  part  of  the  affidavit.  Nevertheless,  the  court 
was  justified  in  assuming  that  the  affiant  was  truthful,  and  that  he 
had  truthfully  stated  the  only  information  conveyed  by  the  let- 
ters. The  showing  might  easily  have  been  made  more  satisfactory, 
but  it  cannot  be  said  that  there  was  a  total  absence  of  evidence  tend- 
ing to  prove  that  the  defendant  was  then  in  Minneapolis.  Certainly, 
sufficient  facts  were  stated  to  call  into  exercise  the  judicial  mind 
of  the  judge,  and  his  judicial  determination  should  not  have  been 
questioned  upon  the  hearing  of  defendant's  motion  to  vacate  on 
the  ground  that  the  court  was  without  jurisdiction.  Davis  v.  Cook, 
9  S.  D.  319,  69  N.  W.  18;  Coughran  v.  Markley,  supra.  The  fact 
that  the  affiant's  knowledge  was  acquired  by  means  of  letters  re- 
ceived by  him  within  three  days  of  the  time  the  affidavit  was  made, 
clearly  distinguishes  the  case  at  bar  from  that  of  Bothell  v.  Hoell- 
warth,  10  S,  D.  491,  74  N.  W.  231. 

The  order  of  the  circuit  court  is  reversed. 


Knapp  v.  Saunders. 

1.  A  bank  has  power  to  act  as  agent  in  the  collection  and  remission  of 
money,  though  it  be  due  and  payable  under  a  lease. 

2.  The  presumption  is  that  the  cashier  of  a  bank,  in  receiving  money 
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due  one  on  a  lease  and  depositing  It  subject  to  his  check,  is  acting 
oflttcially,  rather  than  individually. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Grant  county.  Hon.  A.  W.  Camp- 
be;i.i..  Judge. 

Action  by  John  C.  Knapp  against  W.  B.  Saunders.  Judgment 
for  defendant,  and  plaintiff  appeals.     Affirmed. 

B.  M,  Bennett  and  /.  /.  Batterton,  for  appellant. 

Thomas  L,  Bouck,  for  respondent. 

Fuller,  J.  As  a  defense  to  this  action  to  recover  $353.45, 
which  it  is  claimed  respondent  collected  as  the  agent  of  appellant* 
from  a  certain  tenant  of  his,  testimony  was  introduced  sufficient  to 
justify  the  jury  in  finding  that  the  Merchants  Bank  of  Milbank, 
of  which  respondent  has  always  been  cashier,  was  the  sole  agency 
through  which  the  business  was  transacted.  To  collect  and  remit 
money  as  the  agents  of  others  being  one  of  the  purposes  for  which 
banks  are  organized,  there  is  no  merit  in  the  contention  that  this 
bank  was  without  authority  to  act  as  the  agent  of  appellant  for  the 
collection  of  the  monthly  rental  of  the  premises  described  in  the 
complaint.  Such  practice  being  entirely  consistent  with  universal 
custom,  strictly  in  accordance  with  the  law  merchant,  and  not  con- 
trary  to  the  statute,  it  might  well  be  judicially  noticed  that  banks 
possess  power  to  act  as  agents  in  the  collection  and  remission  of 
money,  i  Morse,  Banks  &  Banking,  pp  47,  48,  52,  and  cases  cited 
in  the  notes.  The  fact  that  the  money  collected  was  due  and  pay- 
able under  the  terms  of  a  lease  is  not  sufficient  to  constitute  an 
exception  to  the  rule.  Respondent,  being  the  chief  executive  officer 
of  the  bank,  rightfully  shown  to  be  engaged  in  the  collection  bus- 
iness, including  that  of  rents,  the  presumption  is  that  in  receiving 
and  depositing  the  money  subject  to  appeUant's  check,  he  was  act- 
Vol   15S.  D.— 30 
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ing  officially,  rather  than  in  an  individual  capacity ;  and  upon  prob- 
ative evidence  properly  admitted  the  jury  so  found. 

We  find  all  the  rulings  of  the  trial  court  upon  questions  of  evi- 
dence, as  well  as  the  instructions  under  which  such  evidence  was 
submitted  to  the  jury,  to  be  entirely  consistent  with  the  view  we 
have  taken,  and  the  judgment  appealed  from  is  affirmed. 


Dennett  et  al.  v.  Reisdorfer  et  al. 

*  1.    Under  the  statute  prohibiting  an  attorney  from  being  a  surety  on  any 
^undertaking  in  any  suit  or  proceeding,  an  attorney  is  not  liable  as 
surety  on  an  injunctlonal  undertaking. 

2.  Where,  in  an  action  against  the  sureties  on  an  injunctlonal  undertak- 
ing to  recover  damages  sustained  by  plaintiff  by  reason  of  being  kept 
out  of  the  possession  of  his  property,  the  rental  value  of  the  property 
was  shown  by  the  undisputed  testimony  of  competent  witnesses*  the 
admission  in  evidence  of  proceedings  before  a  referee,  had  without 
notice  to  defendants,  for  the  purpose  of  ascertaining  the  amount  of 
damages,  was  not  prejudicial. 

3.  Under  Gomp.  Laws,  S  4650,  authorizing  the  granting  of  an  injunction 

to  stay  a  pending  judicial  proceeding  when  necessary  'to  prevent  a 
multiplicity  of  such  proceedings,"  where  an  injunction  restrains  an 
owner  of  property  from  interfering  with  the  possession  of  another 
pending  an  appeal  to  the  supreme  court  such  owner  cannot  obtain 
possession  of  the  premises  by  virtue  of  a  Judgment  of  ouster  obtained 
in  justice's  court  pending  such  appeal. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Hughes  county.  Hon.  Loring  E. 
Gafi^y,  Judge. 

Action. by  Lizzie  Dennett  and  another  against  Michael  Reis- 
dorfer  and  others.  From  a  judgment  for  plaintiffs,  defendants 
appeal.     Affirmed  in  part,  and  reversed  in  part. 
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Ivan  W,  Goodner,  for  appellants. 
John  Sutherland,  for  respondents. 

Fuller,  J.  For  the  purpose  of  continuing  in  force  a  certain 
restraining  order  pending  an  appeal  to  this  court,  the  defendants, 
in  the  capacity  of  sureties,  executed  the  undertaking  made  the  basis 
of  this  suit,  and  now  appeal  from  a  judgment  in  favor  of  plaintiffs 
fixing  their  liability  for  a  breach  thereof  at  $279.28,  exclusive  of 
costs.  Charles  H.  Burke,  one  of  the  appellants,  being  a  practic- 
ing attorney,  it  is  urged  by  his  counsel  that  in  any  event  there  is 
no  liability  as  to  such  surety;  and  the  case  of  Towle  v.  Bradley, 
2  S.  D.  472,  50  N.  W.  1057,  is  considered  conclusive  upon  the 
proposition.  If,  as  there  held,  "on  grounds  of  public  policy  the 
statute  intends  to,  and  does,  disqualify  an  attorney  absolutely  from 
entering  into  aily  such  contract,"  and  "deprives  him  of  the  legal 
power  or  ability  to  become  a  surety  on  an  undertaking  in  any  ac- 
tion pending  in  the  courts  of  this  state,"  it  is  difficult  to  see  how 
an  act  thus  prohibited  by  a  mandatory  statute  can  possess  any 
binding  qualities.  Where  the  statute  or  rule  of  court  prohibiting 
an  officer  from  accepting  an  attorney  as  surety  is  merely  directory, 
he  who  signs  may  doubtless  be  held  liable,  notwithstanding  the  re- 
striction ;  but  our  statute,  as  construed  by  this  court,  renders  im- 
possible the  execution  of  such  an  undertaking  by  a  practicing  attor- 
ney, and,  as  held  in  the  case  above  cited,  there  can  be  no  effectual 
waiver  either  on  his  part  or  that  of  another.  Under  a  provision 
prohibiting  an  alderman  from  being  surety  in  an  undertaking  to 
the  city  of  Pond  du  Lac,  it  was  squarely  held,  on  the  authority  of 
a  Wisconsin  case  mentioned  in  Towle  v.  Bradley,  supra,  that  an  al- 
derman who  had  executed  such  an  undertaking  as  surety  in  the  sum 
of  $1000,000  incurred  no  liability,  and  an  action  to  recover  thereon 
was  dismissed  as  to  him.     City  of  Fond  du  Lac  v.  Moore,  58  Wis. 
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170,   15  N.  W.  782.     Knowing  the  law,  respondents  might  have 
[  raised  the  question  as  an  objection  to  the  injunction,  and  either  se- 

cured its  dissolution,  or  the  procurement  of  such  an  undertaking 
as  the  statute  contemplates.  If,  as  stated  by  this  court,  "it  is  not 
a  personal  privilege  which  an  attorney  or  a  party  to  the  action  in 
which  an  attorney  executes  an  undertaking  as  surety  may  waive," 
it  is  difficult  to  understand  how  so  gross  a  violation  of  the  stat- 
ute may  operate  to  destroy  its  effect,  and  defeat  the  very  purpose  of 
its  enactment,  by  giving  validity  to  an  undertaking  which  an  at- 
torney is  powerless  to  execute.  As  such  a  conclusion  not  only 
amounts  to  a  complete  waiver,  but  operates  invariably  to  make  the 
statute  wholly  ineffectual,  the  only  reasonable  conclusion  is  that 
there  can  be  no  liability,  and  we  so  hold. 

The  following  facts  are  deemed  essential  to  a  complete  under- 
standing of  the  remaining  questions  to  be  determined:  On  the 
19th  day  of  November,  1897,  at  a  time  when  these  respondents  were 
entitled  to  the  immediate  possession  of  certain  premises  occupied 
by  the  Carter  Publishing  Company,  an  insolvent  corporation,  the 
undertaking  in  suit  was  given  on  its  behalf,  continuing  in  force  an 
order  restraining  respondents  from  taking  possession  of  their  prop- 
erty pending  an  appeal  to  this  court  from  an  order  vacating  an 
injunction,  which  order  was  affirmed  herein,  and  the  property  re- 
stored to  respondents,  on  the  17th  day  of  May,  1898. 

By  the  measure  of  damages  employed,  and  from^the  evidence 
admitted  at  the  trial,  it  was  found  by  the  court  "that  the  rental 
value  of  said  real  estate  from  the  19th  day  of  November,  1897,  to 
the  17th  day  of  May,  1898,  is  the  sum  of  $35  per  month  for  each 
and  every  month  during  said  time,  and  that  the  damages  sustained 
by  said  plaintiffs  by  reason  of  the  continuance  of  said  injunction 
order  on  and  after  the  19th  day  of  November,  1897,  was  the  sum 
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of  $207,  as*  damages  for  withholding  said  premises,  with  inter- 
est thereon  since  the  commencement  of  this  action,  and  the  sum  of 
$62.95,  the  costs  of  said  action  in  the  said  supreme  court,  and  the 
additional  sum  of  $1.10,  fees  of  the  clerk  of  the  court  for  enter- 
ing said  judgment,  together  with  interest  on  said  amount  at  the  rate 
of  7  per  cent  per  annum  from  and  after  the  8th  day  of  May,  1899, 
besides  the  costs  of  this  action."  The  rental  value  of  the  property 
being  shown  by  the  uncontroverted  statements  of  numerous  com- 
petent witnesses  testifying  at  the  trial  without  objection,  appel- 
lants were  not  prejudiced  by  the  admission  in  evidence  of  certain 
proceedings,  had  without  notice  to  them,  before  a  referee,  to  as- 
certain the  amount  of  such  damages,  and  the  assignment  of  error 
relative  to  the  point  requires  no  further  attention. 

About  three  months  after  the  service  of  the  order  restrain- 
ing  respondents  from  in  any  manner  interfering  with  the  posses- 
sion of  the  Carter  Publishing  Company  pending  a  determination  of 
the  appeal  to  this  court,  respondents,  by  an  action  against  such  cor- 
poration in  justice  court,  obtained  another  judgment  of  ouster; 
and  it  is  here  maintained  by  counsel  for  appellants  that  no  dam- 
ages thereafter  are  recoverable  for  rents,  for  the  reason  that  posses- 
sion might  have  been  taken  by  virtue  of  such  judgment.  Now,  the ' 
purpose  and  effect  of  the  injunction  were  to  deprive  respondents  of 
the  right  to  institute  further  proceedings  to  obtain  possession  dur- 
ing the  pendency  of  the  action  by  which  it  was  obtained  and  there  is 
not*  the  slightest  merit  in  the  contention.  To  prevent  a  multi- 
plicity of  such  proceedings"  is  the  object  of  an  injunction  "to  stay 
a  judicial  proceeding  pending  at  the  commencement  of  the  action 
in  which  the  injunction  is  demanded,"  and  for  no  other  purpose  can 
such  preventive  relief  be  granted.  Comp.  Laws,  §  4650.  Appel- 
lants gained  nothing  by  the  failure  of  respondents  to  issue  an  ex- 
ecution in  violation  of  the  injunction. 
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Ruled  by  the  case  of  Towle  v.  Bradley,  supra,  the  action  is 
dismissed  as  to  the  appellant  Burke,  and  in  all  other  respects  the 
judgment  appealed  from  is  affirmed. 


Edmonds  v.  Riley. 

1.  Laws  1893,  Chap.  72,  §  1  requiring  tliat  "upon  the  trial  of  a  question  of 

fact  by  the  court  Its  decision  must  be  given  In  writing  and  filed  with 
the  clerk  within  30  days  after  the  cause  is  submitted  for  decision." 

is  directory,  and  failure  to  file  the  same  within  the  time  limited  will 
not  affect  the  Judgment 

2.  Judgment  for  plaintiff  by  default  having  been  vacated,  it  appeared 
from  the  court's  Journal  that  the  case  was  regularly  called  for  trial 
on  July  6,  1892,  a  Jury  waived,  witnesses  examined,  and  further  trial 
continued  until  the  following  day.  On  July  7th,  there  was  no  mention 
of  the  case  in  the  Journal,  and  no  record  of  any  Judgment  except  ttie 
following  in  the  docket  opposite  the  title  of  the  case,  in  the  clerk's 
handwriting:  "July  6th,  the  case  tried  to  the  court  July  7th,  judg- 
ment for  defendant."  Seven  years  thereafter,  defendant  presented 
to  the  court  an  affidavit  of  the  court  reporter  of  1892,  from  which  it 
appeared  that  at  the  close  of  the  trial  in  July.  1892,  the  then  judge 
directed  the  reporter  to  take  down  in  shorthand  the  findings  of  the 
court  and  its  conclusions  of  law,  and  he  annexed  to  his  affidavit  a 
transcript  of  the  findings  and  conclusions.  Held  proper  for  the  judge 
in  office  to  adopt  the  findings  annexed  to  the  reporter's  affidavit,  and 
sign  the  same  as  the  findings  of  the  court,  and  to  enter  judgment 
thereon. 

8.  Laws  1889,  Chap.  26,  §  1,  makes  void  a  foreclosure  sale  of  chattels 
not  in  conformity  with  the  provisions  of  the  act  Section  7  provides 
that  within  10  days  after  foreclosure  the  person  making  the  sale 
shall  make  out  in  writing  a  full  report  of  all  the  proceedings*  "and 
shall  file  the  same  in  the  office  of  the  register  of  deeds."  Held,  that 
failure  to  file  the  report  invalidated  the  sale. 

(Opinion  filed  April  1.  1902.) 
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Appeal  from  Lawrence  county  court.  Hon.  Frank  Washa- 
BAUGH,  Judge. 

Action  by  James  F.  Edmonds  against  Peter  C.  Riley.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Affirmed. 

Rice  &  Policy,  for  appellant. 

A  judgment  cannot  be  entered  nunc  pro  hmc,  unless  supported 
by  record  evidence;  that  is  such  a  record  as  will  be  recognized  by 
the  court,  and  cannot  rest  in  parole.  Black  on  Judgments,  Sec.  135 ; 
Hegeler  v.  Henckell,  27  Cal.  491 ;  Draughan  v.  Bank,  18  Am.  Dec. 
38 ;  Hudson  v.  Hudson,  56  Am.  Dec.  200 ;  Metcalf  v.  Metcalf,  54 
Am.  Dec.  190;  Raymond  v.  Smith,  71  Am.  Dec.  458;  Ludlow  v. 
Johnson,  17  Am.  Dec.  609;  Gibson  v.  Chouteau,  100  Am.  Dec.  366. 

Corson,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment 
entered  in  favor  of  the  defendant  in  July,  1899,  ^ind  from 
an  order  denying  a  new  trial.  In  the  spring  of  1892 
the  plaintiff  commenced  this  action  in  the  county  court 
of  Lawrence  county  to  recover  of  the  defendant  the  amount 
claimed  to  be  due  upon  a  promissory  note  executed  to 
him.  On  the  Sth  day  of  May  a  judgment  by  default  was  entered 
in  favor  of  the  plaintiff  and  against  the  defendant  for  the  amount 
claimed  to  be  due.  Two  days  thereafter,  on  May  7th,  the  court, 
upon  application  of  the  defendant,  set  aside  the  default  and  granted 
the  defendant  leave  to  file  an  answer.  On  July  6th  of  the  same 
year  a  trial  was  had,  and  by  the  court's  journal  it  appears  that 
the  case  was  regularly,  called  for  trial,  a  jury  waived,  witnesses 
examined,  and  further  trial  continued  until  the  following  day. 
On  the  following  day  (July  7th)  there  was  no  mention  of  the  case 
in  the  journal  of  the  court,  and  no  record  of  any  judgment,  ex- 
cept the  following  appearing  in  the  docket  opposite  the  title  of  the 
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case,  in  the  handwriting  of  the  clerk :  "J^X  ^^^f  ^se  tried  to  the 
court.  July  7th,  judgment  for  defendant."  The  case  remained  in 
this  condition  for  a  period  of  over  seven  years,  and  until  the  13th 
of  July,  1899,  when  the  defendant  presented  to  the  court  an  affi- 
davit of  the  court  reporter  of  1892,  from  which  it  appeared  that  at 
the  conclusion  of  th^  trial  in  July,  1892,  Judge  Plowman,  who  was 
then  judge  of  the  county  court,  directed  the  reporter  to  take  down 
in  shorthand  the  findings  of  the  court  and  its  conclusions  of  law, 
which  the  reporter  did,  and  he  annexed  to  his  affidavit  a  tran- 
script of  the  said  findings  and  conclusions  of  law.  Thereupon 
Judge  Washabaugh,  who  had  succeeded  said  Plowman  as  county 
judge,  adopted  the  findings  and  conclusions  so  annexed  to  the  af- 
fidavit, and  signed  the  same  as  the  findings  and  conclusions  of  the 
court,  entered  judgment  thereon  in  favor  of  the  defendant,  and  va- 
cated and  set  aside  the  default  judgment  entered  in  May,  1892. 

The  appellant  contends  that  the  court  erred  in  overniling  plain- 
riflF*s  objections  to  the  affidavit  of  the  court  reporter,  as  the  same  was 
incompetent  to  establish  a  record  of  the  court ;  and  the  court  erred 
in  making  findings  of  fact  and  conclusions  of  law,  as  it  had  lost 
jurisdiction  of  the  same  by  .lapse  of  time;  and  the  court  erred  in 
making  its  order  setting  aside  the  default  judgment  entered  in 
favor  of  the  plaintiff  in  May,  1892.  It  is  further  contended  on  the 
part  of  the  appellant  that,  as  it  is  provided  by  statute  that  "upon 
the  trial  of  a  question  of  fact  by  the  court  its  decision  must  be  given 
in  writing  and  filed  with  the  clerk  within  thirty  days  after  the  cause 
is  submitted  for  decision''  (Laws  1893,  Chap.  72,  §  i),  and  no 
such  decision  being  filed,  the  judgment  subsequently  entered  was 
unauthorized  and. null  and  void.  The  provision  requiring  the  find- 
ings of  the  court  to  be  filed  within  thirty  days  has  usually  been  re- 
garded as  directory,  and  a  failure  to  file  the  same  within  the  time 
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limited  will  not  affect  the  judgment  If  Judge  Plowman  had  in 
fact  entered  upon  his  minutes  his  findings  and  conclusions  of  law, 
and  through  inadvertance  had  failed  to  write  them  out  in  full 
and  file  them  with  the  clerk,  the  judge  subsequently  sitting  in  the 
court  would  have  been  authorized  to  regard  these  findings  in 
the  minutes  of  the  court  as  constituting  a  decision  in  the  case,  and 
entering  a  judgment  thereon,  i  Black,  Judgm.  §  135.  If  such 
a  proceeding  would  have  been  proper,  we  are  of  the  opinion  that  the 
court  committed  no  error  in  adopting  the  findings  annexed  to 
the  reporter's  affidavit,  and  signing  the  same  as  the  findings  of  the 
court  and  entering  judgment  thereon,  as  the  reporter's  shorthand 
notes,  he  being  a  sworn  officer  of  the  court,  should  be  regarded  as 
equivalent  to  the  judge's  minutes. 

It  is  further  contended  on  the  part  of  the  appellant  that  if  the 
findings  and  conclusions  of  law  and  judgment  were  regular  in 
form,  the  conclusions  of  the  court  are  not  supported  by  the  findings. 
In  the  answer  which  the  defendant  was  permitted  to  file,  he  al- 
leged, in  effect,  that  to  secure  the  payment  of  the  note  upon  which 
the  action  was  instituted  he  executed  to  the  plaintiff  a  chattel  mort- 
gage upon  certain  live  stock  of  the  value  of  $375,  which  the  plain- 
tiff had  converted  to  his  own  use,  and  he  demanded  judgment 
against  the  plaintiff  for  the  value  of  the  same,  less  the  amount  due 
upon  the  note  in  suit.  This  answer  was  interposed  evidently  upon 
the  theory  that  the  proceeding  taken  by  the  plaintiff  to  foreclose 
the  chattel  mortgage  was  irregular  and  invalid.  Upon  this  sub- 
ject the  court  finds  as  follows:  "That  the  plaintiff  appointed  W. 
I.  Wamsley,  who  took  possession  of  the  said  horses  under  the 
said  chattel  mortgage,  gave  due  notice  by  publication,  and  that  he 
sold  the  same  at  public  auction  at  the  court  house  in  Deadwood; 
that  all  the  proceedings  on  said  foreclosure,  as  agreed  by  the  parties. 
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were  in  conformity  to  law,  and  the  said  Wamsley  made  out  a  report 
of  sale  and  delivered  the  same  to  the  plaintiff,  but  that  said'  re£>ort 
was  not  filed  with  the  register  of  deeds,  and  has  not  been  so  filed." 
The  court  concludes,  as  a  matter  of  law,  that  the  sale  is  invalid  by 
reason  of  the  failure  to  file  the  report  required  by  section  7  of 
chapter  26  of  the  laws  of  1889  with  the  register  of  deeds ;  that  the 
defendant  having  elected  in  this  action  to  sue  for  the  value  of  the 
property  at  the  time  of  its  conversion,  is  entitled  to  recover  the 
value  thereof,  to  wit,  $270.50,  subject  to  the  amount  now  due  plain- 
tiff, $236.03."  We  are  of  the  opinion  that  the  contention  of  the 
appellant  is  untenable,  and  that  under  the  law  the  court's  conclu- 
sions are  strictiy  correct.  Section  i.  Chap.  26,  Laws  1889,  declares 
that  the  foreclosure  of  chattel  mortgages  otherwise  than  by  action 
shall  be  in  accordance  with  the  provisions  of  that  act,  and  declares  the 
foreclosure  sale  of  chattels  contrary  to  the  provisions  thereof  shall 
be  invalid,  and  no  titles  to  chattels  shall  pass  thereby.  And  secticm 
7  provides:  "Within  ten  (10)  days  after  the  foreclosure  of  any 
mortgage  as  herein  provided,  the  person  making  the  sale  shall 
make  out  in  writing  a  full  report  of  all  the  proceedings  in  such  fore- 
closure, specifying  particularly  the  property  sold,  the  amount  re- 
ceived therefor,  the  amount  of  the  costs  and  expenses,  itemized, 
and  the  disposition  made  by  him  of  the  proceeds  of  the  sale,  and 
shall  file  the  same  in  the  office  of  the  register  of  deeds  of  the  county 
where  the  mortgage  is  filed,  which  report  shall  be  received  in  all 
courts  as  prima  facie  evidence  of  the  facts  therein  recited."  It 
was  manifestly  the  intention  of  the  legislature  in  the  enactment  of 
the  Laws  of  1889,  and  especially  of  section  7,  to  correct  many  of  the 
abuses  that  had  grown  up  under  the  former  system  of  foreclosing- 
chattel  mortgages  by  advertisement,  and  provide  for  a  permanent 
record  of  such  sale,  so  that  the  mortgagor  might  ascertain  what 
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proceedings  had  been  taken.  The  requirements  of  this  section  are 
not  only  mandatory  in  terms,  but  under  section  i  the  sale,  if  not  made 
in  accordance  with  the  provisions  of  the  act,  is  declared  to  be  in- 
valid, and  that  no  title  to  the  property  shall  pass  thereby.  As  will 
be  seen,  in  the  case  at  bar  the  report  was  made  out  and  given*  to  the 
plaintiff,  but  he  failed  and  neglected  to  file  the  same.  It  is  true 
that  the  court  finds  that  the  proceedings  were  regular,  and  were  in 
conformity  .with  law ;  but  this  does  not  relieve  the  plaintiff  from  the 
duty  imposed  upon  him  to  see  that  the  report  was  properly  filed 
in  the  office  of  the  county  recorder. 

The  learned  counsel  for  the  appellant  contends  that  inasmuch 
as  this  court  has  held  that  the  failure  to  have  the  sale  of  real  prop- 
erty confirmed,  where  the  proceedings  are  shown  to  be  regular  in 
every  respect,  will  not  defeat  the  purchasers'  title,  the  same  rule 
should  be  applied  to  the  case  at  bar.  Baxter  v.  O'Leary,  lo  S.  D. 
150,  72  N.  W.  91,  66  Am.  St.  Rep.  702,  There  is  a  broad  distinc- 
tion between  the  confirmation  of  a  sale  of  real  estate  and  the  re- 
port of  the  sale  of  chattel  property  under  the  act  of  1889.  In  the 
case  of  real  property  the  order  of  confirmation  is  made  prima  facie 
evidence  of  the  regularity  of  the  proceedings,  and  the  absence  of 
such  confirmation  imposes  the  burden  upon  the  party  claiming  under 
the  sale  to  affirmatively  show  that  the  proceedings  were  regular, 
but  it  is  nowhere  declared  that  the  failure  to  make  such  confirma- 
tion renders  the  sale  invalid. 

It  is  further  contended  by  counsel  that  in  construing  section 
5  of  this  act  the  court  held  that  the  failure  to  make  the  sale  within 
twenty  days  did  not  have  the  effect  of  releasing  the  lien  of  the 
mortgagee.  Agricultural  Works  v.  Baker,  11  S.  D.  342,  yy  N. 
W.  586.  That  decision  was  placed  upon  the  ground  that  the  mort- 
gagee under  the  act  might  foreclose  either  by  advertisement  or 
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by  action,  and  that  the  legislature  could  not  have  intended  that 
the  party  failing  to  sell  the  property  within  the  twenty  days  should 
lose  his  lien,  as  it  was  practically  impossible  to  enforce  his  lien  by 
foreclosing  it  by  action  within  twenty  days.  This-  case  is  not, 
therefore  ruled  by  that  case.  By  the  provisions  of  section  7  a 
report  containing  the  matters  therein  provided  must  be  filed  in  order 
to  make  the  sale  regular  and  valid,  and  one  by  which  the  title  to 
the  property  would  pass,  and  it  is  the  duty  of  the  mortgagee  to  see 
that  the  report  is  made  and  filed  within  the  time  specified.  The 
court  was  therefore  clearly  right  in  holding  the  sale  invalid,  and 
in  requiring  the  plaintiff  to  account  for  the  full  value  of  the  prop- 
erty sold  by  him  under  his  chattel  mortgage. 

Finding  no  error  in  the  record,  the  judgment  of  the  county  court 
and  the  order  denying  a  new  trial  are  affirmed. 


Hermon  v.  Sii-ver. 

1.  Comp.  Laws,  §  5090,  subd.  3,  requiring  that,  when  a  motion  for  a  new 
trial  is  made  on  a  bill  of  exceptions  or  statement,  appellant  shall* 
if  the  notice  of  intention  designates  as  the  ground  of  motion  lasuf- 
flciency  of  the  evidence  or  errors  of  law,  specify  the  particulars  In 
which  the  evidence  is  insufficient,  and  the  particular  errors  of  law; 
and  subdivision  4,  requiring  that,  whcu  the  motion  is  to  be  made 
on  the  minutes  of  the  court,  the  notice  of  intention  shall  specify  the 
particulars  in  which  the  evidence  is  insufficient,  or  the  particular 
errors  of  law — are  mandatory,  and,  where  not  complied  with,  neither 
the  trial  court  nor  the  supreme  court  can  review  the  evidence,  or  the 
errors  of  law  not  so  particularly  specified. 

2.  Comp.  Laws,  §  4593,  provides  that  "the  detriment  caused  by  the  breach 
of  warranty  of  the  quality  of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have  had  at  the 
time  to  which  the  warranty  referred,  if  it  had  been  complied  with. 
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over  its  actual  value  at  that  time."  In  an  action  for  the  purchase 
price  of  shoes,  defendant  set  up  a  breach  of  warranty  as  a  defense, 
and  requested  an  instruction  that  "the  measure  of  damages  is  the  ac- 
tual value  of  the  goods  if  they  had  been  as  warranted,  and  what  they 
were  when  delivered  to  a  person  in  the  line  of  ti  retail  dealer,  and 
making  it  his  business  to  sell  shoes  to  the  general  public  for  a  busi- 
ness." Held,  that  the  requested  instruction  did  not  state  the  rule  of 
damages  correctly,  and  was  therefore  properly  refused;  an  instruc- 
tion according  with  the  statute  being  given  instead. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  Lawrence  county  court.  Hon.  Frank  J.  Wash- 
ABAUGH,  Judge. 

Action  by  Joseph  H.  Harmon  against  Oscar  Silver  to  recover 
for  goods  and  merchandise  sold  and  delivered.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

James  P.  Wilson,  for  appellant. 

McLaughlin  &  McLaughlin,  for  respondent. 

Corson,  J.  This  is  an  action  by  the  plaintiff,  as  assignee,  to 
recover  of  the  defendant  the  value  of  certain  goods,  wares,  and  mer- 
chandise sold  to  the  defendant  by  the  plaintiff's  assignors.  The  case 
was  tried  by  a  jury  which  rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $522,  and  from  the  judgment  entered  thereon  de- 
fendant has  appealed. 

It  is  contended  on  the  part  of  the  respondent  that  there  is 
nothing  before  the  court  for  review  except  the  judgment  roll,  as 
there  is  no  specification  of  the  particular  errors  relied  on,  annexed 
to  or  made  a  part  of  the  bill  of  exceptions.  The  record  discloses  that 
on  the  28th  day  of  July,  1900,  the  defendant  served  a  notice  of  in- 
tention to  move  for  a  new  trial,  and  that  said  motion  would  be 
based  on  the  minutes  of  the  court,  and  upon  a  bill  of  exceptions  on 
the  following  grounds :     "  ( i )  Errors  of  law  occurring  at  the  trial ; 
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(2)  the  court  erred  in  refusing  to  give  the  defendant's  instructions 
marked  'Refused';  (3)  insufficiency  of  the  evidence  to  jiistify  the 
verdict;  (4)  the  evidence  conclusively  sh6wed  the  value  of  the 
property  to  be  much  less  than  the  verdict  rendered;  (5)  the  ver- 
dict is  against  the  evidence;  (6)  the  verdict  is  contrary  to  law." 
On  September  24th  the  defendant  served  a  notice  of  motion  for  a 
new  trial,  in  which  he  stated  said  motion  would  be  based  upon  the 
minutes  of  the  court,  errors  of  law  occurring  at  the  trial,  and  upon 
the  bill  of  exceptions  made  therein,  and  insufficiency  of  the  evi- 
dence to  justify  the  verdict.  On  the  6th  day  of  October  the  motion 
was  heard  and  denied.  The  record  further  discloses  that  the  bill 
of  exceptions  was  not  settled  until  December  8th.  It  would  seem, 
therefor,  that  the  motion  for  a  new  trial  was  in  fact  made  upon  the 
minutes  of  the  court.  Subdivision  4,  §  5090,  Comp.  Laws,  pro- 
vides that :  "When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  insufficiency  of  the  ev- 
idence to  justify  the  verdict  or  other  decision,  the  notice  of  inten- 
tion must  specify  the  particulars  in  which  the  evidence  is  alleged  to 
be  insufficient;  and,  if  the  ground  of  the  motion  be  errors  in  law 
occurring  at  the  trial,  and  excepted  to  by  the  moving  party,  the  notice 
of  intention  must  specify  the  particular  errors  upon  which  the 
party  will  rely.  If  the  notice  do  not  contain  the  specifications  here 
indicated,  when  the  motion  is  made  on  the  minutes  of  the  court, 
the  motion  must  be  denied."  In  this  case  neither  the  notice  of  in- 
tention nor  notice  of  motion  contains  any  specifications  of  the  par- 
ticular errors  upon  which  the  appellant  intended  to  rely,  except  as 
to  the  instruction  requested  on  the  part  of  the  defendant  and  re- 
fused by  the  court.  If  it  should  be  claimed  that  there  was  in  fact  a 
bill  of  exceptions  upon  which  the  motion  for  new  trial  was  heard 
in  the  court  below,  the  appellant  is  in  no  better  position,  for  the 
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reason  that,  when  the  motion  for  a  new  trial  is  made  upon  a  bill 
of  exceptions  or  statement,  the  appellant  must»  if  the  notice  of  in- 
tention designates  as  the  ground  of  motion  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient,  and,  wh'en  the  notice  of 
intention  designates  as  the  ground  of  motion  errors  in  law,  the 
statement  shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  no  such  specification  is  made,  the  statement  must  be 
disregarded  on  the  motion.  Subdivision  3,  §  5090,  Comp.  Laws. 
When  the  record  discloses  no  such  specification  of  particulars,  neither 
the  trial  court  nor  this  court  is  authorized  to  review  the  evidence, 
or  any  alleged  error  of  law  not  so  particularly  specified.  Land 
Mortgage  Co.  v.  Case,  13  S.  D.  28,  82  N.  W.  90.  See  also  cases 
therein  cited.  The  provisions  of  the  statute  are  mandatory,  and 
the  specification  of  the  particulars  required  constitutes  an  essen- 
tial part  of  a  bill  of  exceptions  or  notice  of  intention  in  the  cases 
specified  in  subdivision  4,  §  5090,  and  cannot  be  dispensed  with. 
The  notice  of  intention  annexed  to  and  made  a  part  of  the 
bill  of  exceptions  does  particularly  specify  the  court's  alleged  er- 
ror in  refusing  the  instruction  requested  on  the  part  of  the  defend- 
ant marked  "Refused."  The  alleged  error  was  properly  before  the 
trial  court,  and  will  be  reviewed  by  this  court.  That  instruction 
reads  as  follows:  "That  the  court  instruct  the  jury  that  in  arriv- 
ing at  a  verdict  in  this  case,  that  the  measure  of  damages  in  this 
case  is  the  actual  value  of  the  goods  if  they  had  been  as  warranted, 
and  what  they  were  when  delivered,  to  a  person  in  the  line  of  a  retail 
dealer,  and  making  it  a  business  to  sell  shoes  to  the  general  public 
for  a  business."  This  instruction  does  not  state  the  rule  of  dam- 
ages in  such  a  case  correctly.  Section  4593,  Comp.  Laws,  lays 
down  the  rule  of  damages  in  such  an  action  as  follows :     "The  det- 
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riment  caused  by  the  breach  of  a  warranty  of  the  quality  of  personal 
property  is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had,  at  the  time  to  which  the  warranty  refer- 
red, if  it  had  been  complied  with,  over  its  actual  value  at  that  time.*^ 
The  lawmaking-  power  having  prescribed  the  rule  for  the  measure 
of  damages  in  such  cases,  the  trial  court  was  not  authorized  to  lay 
down  a  different  rule.  The  court,  in  the  second  instruction  re- 
quested on  the  part  of  the  plaintiff,  laid  down  the  rule  correctly  as 
prescribed  by  the  statute.  The  court  therefore  committed  no  er- 
ror in  refusing  the  instruction  requested  and  refused. 

No  error  appearing  in  the  judgment  roll,  the  judgment  of  the 
court  below  and  order  denying  a  new  trial  are  affirmed. 


Taylor  v.  Vandenberg  et  al 

1.  An  objection  that  the  Insufficiency  of  the  evidence  to  justify  the  find- 

ings, and  errors  of  law,  could  not  be  reviewed,  for  the  reason  that 
It  did  not  affirmatively  appear  from  the  abstract  that  specifications 
of  the  particulars  on  which  the  evidence  was  claimed  to  be  insuffi- 
cient, and  the  particular  errors  of  law  relied  on,  were  annexed  to  or 
made  part  of  the  bill  of  exceptions,  was  bad,  where  respondents  did 
not  file  an  additional  abstract  denying  that  such  specifications  were 
annexed  to  the  bill  of  particulars. 

2.  The  trial  court,  in  trying  a  case  without  a  jury,  must  make  findings 
on  every  issue  raised  by  the  pleadings;  and  if  it  fails  to  do  so,  a 
new  trial  will  be  granted,  or  the  case  sent  back,  with  directions  to 
find  on  all  the  issues. 

S.  It  could  not  be  said  that  the  court,  in  making  certain  findings  in  fa- 
vor of  defendant,  necessarily  found  the  allegations  of  the  complaint 
against  the  plaintlfF,  where  it  was  specially  requested  by  plaintiff 
to  make  findings  on  all  the  omitted  issues,  and  refused  to  do  so. 

(Opinion  filed  April  1,  1902.) 
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Appeal  from  circuit  court,  Beadle  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  Maris  Taylor  against  A.  Vandenberg  and  others  for 
an  injunction  to  restrain  the  issuance  of  a  tax  deed  to  certain  realty. 
Judgment  for  defendants. and  plaintiff  appeals.    Reversed. 

W,  A.  Lynch,  for  appellant. 

L.  C.  Kemp  and  Pyle  &  Taylor,  for  respondents. 

Corson,  J.  This  is  an  action  to  enjoin  the  treasurer  of  Beadle 
county  from  executing  a  tax  deed  on  certain  tax  certificates  issued 
by  said  county,  and  for  a  judgment  canceling  the  same.  The  case 
was  tried  to  the  court  without  a  jury,  and  the  findings  and  judg- 
ment were  in  favor  of  the  defendants,  and  from  this  judgment  and 
the  order  denying  a  new  trial  the  plaintiff  has  appealed.  The  mo- 
tion for  a  new  trial  was  made  on  various  grounds,  among  which 
were  insufficiency  of  the  evidence  to  justify  the  findings  of  the  court, 
errors  of  law  occurring  at  the  trial  and  excepted  to  by  the  plaintiff, 
and  that  such  findings  were  against  law.  It  is  contended  on  the 
part  of  the  respondents  that  the  question  of  the  insufficiency  of  the 
evidence  to  justify  the  findings,  and  errors  of  law,  cannot  be  re- 
viewed in  this  court,  for  the  reason  that  it  does  not  affirmatively 
appear  from  the  abstract  that  specifications  of  the  particulars  in 
which  the  evidence  is  claimed  to  be  insufficient  to  justify  the  findings 
and  the  particular  errors  of  law  relied  on  are  annexed  to  or  made 
a  part  of  the  bill  of  exceptions.  This  contention,  however,  is  \v)\ 
available  to  the  respondents,  for  the  reason  that  they  have  filed 
no  additional  abstract  denying  that  such  specifications  were  an- 
nexed to  the  bill  of  exceptions.  This  court  will  therefore  presume, 
in  the  absence  of  an  additional  abstract  on  the  part  of  the  respond- 
ents, that  such  specifications  were  annexed  to  the  original  bill  of  ex- 
ceptions. 

Vol.  15  S.  D— 31 
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The  important  question  presented  in  this  case,  and  the  only  one 
that  we  deem  it  necessary  to  consider  on  this  appeal,  is.  did  the 
court  err  in  refusing  to  find  upon  all  the  issues  raised  by  the  plead- 
ings ?  It  is  contended  on  the  part  of  the  appellants  that  there  were 
a  number  of  issues  upon  which  he  requested  findings  as  to  which 
the  court  neglected  or  refused  to  make  any  findings  whatever,  and 
that  the  whole  case  is  not  now  before  us,  as  it  should  be,  for  review. 
The  theory  lipon  which  the  plaintiff's  complaint  is  based  is  that 
there  was  such  a  failure  to  observe  the  requirements  of  the  statute 
in  assessing  and  levying  the  taxes,  and  in  selling  the  property  of 
the  plaintiff  for  the  delinquent  taxes  of  1893,  that  the  sale  made  of 
the  same  in  1894,  upon  which  the  certificates  in  controversy  were 
issued,  was  void.  These  defects  in  the  proceedings  are  very  def- 
initely stated  in  the  plaintiff's  complaint,  and  are,  in  substance, 
that  the  property  was  sold  for  a  sum  in  excess  of  the  amount  of 
delinquent  taxes  due  thereon;  that  the  treasurer  of  said  county  as- 
signed said  certificates  to  the  grantor  of  the  defendant  Vandenberg, 
for  a  sum  less  than  the  amount  of  the  taxes,  interest,  and  costs 
due  upon  the  same,  and  tha^  the  said  sale  was  therefore  void;  that 
the  assessor  never  in  fact  assessed  the  said  property :  that  no  proper, 
or  sufiicient,  or  any,  return,  as  provided  by  law,  was  made  of  said 
sale  to  the  auditor,  and  no  proper  or  sufficient  oath  was  attached 
to  said  return,  as  required  by  law,and  that  the  said  lots  were  not 
sufficiently  or  intelligibly  described  in  the  assessment  roll;  that 
no  equalization  of  said  property  was  ever  had  as  provided  by  law ; 
that  the  valuation  of  said  property  was  unjust  and  excessive,  and 
that,  by  reason  of  the  failure  of  the  board  of  equalization  to  meet 
and  remain  in  session,  the  plaintiff  had  no  opportunity  to  appear 
before  the  same  and  have  such  an  unjust  and  excessive  valuation 
corrected ;  that  the  auditor  was  not  authorized  bv  law  to  meet  or 
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act  as  a  member  of  the  said  board ;  that  the  county  auditor  of  the 
county  of  Beadle  failed  to  make  a  duplicate  tax  list  containing  any 
reference  to  the  real  property  herein  described,  and  delivered  the 
same  to  the  county  treasurer,  as  required  by  law :  that  no  legal,  or 
any,  notice  was  given  of  the  tax  sale  of  1894  at  which  said  lots 
were  sold  for  the  pretended  delinquent  taxes  of  the  year  1893; 
that  the  lots  in  the  notice  of  said  sale  attempted  to  be  given  by  the 
county  treasurer  were  so  incorrectly  described  that  a  person 
of  common  understanding  could  not  ascertain  what  lots  were  meant 
thereby ;  that  there  were  no  dollar  marks  to  indicate  what  the  figures 
in  said  notice  of  sale  meant,  and  that  by  reason  thereof  the  notice 
was  void :  that  the  tax  certificates  issued  by  the  county  treasurer  are 
not  in  the  form  prescribed  by  law,  in  that  no  day  or  date  is  named 
after  which  the  holder  thereof  will  be  entitled  to  a  deed  of  tlie 
real  property  described  therein :  that  no  notice  was  given  to  the 
plain tiflF,  the  owner  and  occupant  of  the  said  lots,  by  the  holder 
of  said  certificates,  of  his  intention  to  apply  for  a  tax  deed  thereto 
at  the  end  of  two  years  from  the  time  of  sale,  nor  at  the  end  of 
three  years,  rior  at  the  end  of  four  years ;  that  the  total  sum  now  de- 
manded by  the  defendant  Vandenberg  for  the  redemption  of  said 
lots  is  $125.06,  and  this  sum  includes  a  large  amount  of  interest 
which  said  Vandenberg  is  not  authorized  to  collect.  The  answer  ad- 
mitted the  ownership  of  the  lots  by  the  plaintiff,  but  denied  each 
and  every  other  allegation  in  the  complaint  contained.  The  answer 
then  proceeded  to  set  up,  as  an  affirmative  defense,  what  the  defend- 
ants claimed  to  be  the  proceedings  resulting  in  the  issuance  of  said 
certificates  of  sale.  The  court  found  the  facts  substantially  as  set 
out  in  the  answer  of  the  defendants,  but  failed  otherwise  to  pass 
upon  several  of  the  issues  raised  by  the  allegations  of  the  com- 
plaint and  denied  by  the  answer.     To  illustrate :     It  is  alleged  in  the 
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complaint,  and  denied  by  the  answer,  that  the  bid  made  by  the 
countyj  and  for  which  each  of  said  lots  was  sold  in  November, 
1894,  contained  the  sum  of  75  cents  in  excess  of  the  true  and  cor- 
rect amount  of  taxes  due  thereon,  together  with  interest  and  tax- 
able costs,  and  that  such  excess  rendered  the  sale  void,  but,  not- 
withstanding such  allegation  is  an  issue  in  this  case,  the  court 
wholly  omitted  to  make  any  findings  thereon,  and  such  omission  is 
assigned  as  error;  and  it  appears  from  the  records  that  there  are 
a  number  of  such  allegations  in  the  complaint,  denied  by  the  an- 
swer, upon  which  there  are  no  findings  by  the  court.  The  court's 
attention  was  specifically  called  to  these  issues,  and  findings  requested 
on  the  part  of  the  appellant,  he  having  presented  complete  findings 
upon  every  issue  that  was  raised,  and  exception  was  taken  to  the 
refusal  of  the  court  to  make  the  same. 

One  of  the  essential  requisites  of  a  judgment  is  that  it  be  based 
upon  either  the  findings  of  the  court,  a  special  verdict  upon  all  the  is- 
sues presented  by  the  pleadings,  or  by  a  general  verdict  finding  upon 
all  the  issues.  8  Enc.  PI.  &  Prac.  931-944.  In  Bartow  v.  Insurance 
Co.,  10  S.  D.  132,  72  N.  W.  86,  and  Humpfner  v.  D.  M.  Os- 
borne &  Co.,  2  S.  D.  310,  50  N.  W.  88,  this  court  held  that  special 
findings  of  the  jury  which  did  not  find  upon  all  the  issues  were  in- 
sufficent  to  support  the  judgment.  In  the  more  recent  case  of  Wil- 
son V.  Insurance  Co.,  89  N.  W.  649,  this  rule  was  adhered  to. 
See,  also,  McKenna  v.  Whittaker,  9  S.  D.  442,  6q  N.  \V.  587. 
It  is  certainly  quite  as  important  that  the  court,  when  trying  a  case 
without  a  jury,  should  find  upon  all  the  issues  as  that  the  jury  should 
do  so  in  finding  a  general  or  special  verdict.  It  is  quite  clear  from 
the  record  in  this  case  that  in  many,  if  not  all,  of  the  issues  upon 
which  no  findings  were  made  there  was  evidence  upon  which  the 
court  could  have  found  the  facts,  and,  had  they  been  so  found. 
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this  court  would  have  been  able  to  pass  intelligently  upon  the  ques- 
tions presented.  It  is  not  the  province  of  this  court,  however,  to 
make  findings,  although  it  might  be  satisfied  that  the  evidence  dearly 
warrants  the  same,  but  the  duty  of  making  the  findings  devolves 
i:pon  the  trial  court,  and  the  question  of  whether  or  not  they  are 
supported  by  the  evidence,  and  whether  or  not  the  findings  sup- 
port the  judgment,  will  be  reviewed  in  this  court  in  a  proper  case. 
It  is  therefore  clearly  the  duty  of  the  trial  court  to  make  findings 
upon  every  issue  raised  by  the  pleadings,  and  its  failure  to  do  so 
is  error,  for  which  a  new  trial  should  be  granted,  of*  the  case  sent 
back,  with  directions  that  the  court  make  findings  upon  all  the  is- 
sues. It  may  be  said  that  the  trial  court,  in  making  certain  findings 
in  favor  of  the  defendants,  necessarily  found  the  allegations  of  the 
complaint  against  the  plaintiff.  Possibly  this  might  be  so  in  case 
the  court  was  not  requested  to  make  the  necessary  findings  to  en- 
able the  parties  to  bring  before  this  court  the  theory  upon  which 
they  claipi  the  right  to  maintain  the  action;  but,  as  before  stated 
in  this  case,  the  court  below  was  requested  to  make  findings  upon 
all  the  omitted  issues,  and  refused  to  do  so.  Many  of  the  questions 
presented  on  the  part  of  the  appellant  and  which  he  deems  impor- 
tant cannot  for  the  reason  stated  be  reviewed  by  this  court.  To 
take  again  the  first  illustration,  wherein  it  is  alleged  by  the  appel- 
lant and  denied  by  the  answer,  that  the  sale  of  the  property  was  for 
a  sum  in  excess  of  the  amount  due  on  the  property,  including  taxes, 
interest,  and  expenses  of  sale — that  consequently  the  sale  was  void. 
There  being  no  finding  upon  this  issue,  the  question  is  not  before  us 
for  review.  The  trial  court  has  not  informed  us  as  to  what  items 
were  included  in  the  amount  of  the  certificates  of  sale.  The  ap- 
pellant requested  a  specific  finding  upon  this  issue,  specifying  the 
various   sums  that  went  to  make  up  the  amount   for  which  the 
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sales  were  made.  The  learned  circuit  court  evidently  proceeded 
upon  the  theory  that,  if  it  found  sufficient  facts  favorable  to  the  de- 
fendant to  support  the  judgment,  that  was  all  that  was  necessary; 
but,  as  we  have  seen,  in  this  view  the  court  was  clearly  in  error,  for, 
as  before  stated,  it  was  not  only  its  duty  to  find  upon  certain  is- 
sues, but  every  issue  presented  by  the  pleadings,  and  until  this 
has  been  done  the  case  has  not  been  fully  tried.  Under  this  \aew 
of  the  case,  it  will  not  be  necessary  to  discuss  any  of  the  questions 
presented.  Were  it  not  for  the  fact  that  there  has  been  a  change 
of  judges  in  the  circuit  from  whence  this  case  comes,  we  should 
send  the  case  back,  with  directions  to  the  court  to  make  findings 
upon  all  the  issues  raised  by  the  pleadings ;  but  in  view  of  the  fact 
of  this  change,  we  deem  it  proper  to  reverse  the  case  and  grant  a 
new   trial. 

The  judgment  of  the  ciruit  court,  and  order  denying  a  new  trial, 
are  reversed,  and  a  new  trial  ordered. 


Yankton  Sav.  Bank  et  aL  v.  Gutterson. 

Comp.  Laws,  §  5803  (as  it  stood  prior  to  1901),  provides  tliat,  "when 
any  Judgment  has  been  rendered  for  or  against  tlie  testator  in  his  life- 
time, no  execution  shall  issue  thereon  after  his  death,  except:  ♦  ♦  • 
(2)  In  case  of  death  of  the  Judgment  debtor,  if  the  Judgment  be 
for  the  recovery  of  real  or  personal  property,  or  the  enforcement  of 
a  lien  thereon."  Held,  that  the  section  was  taken  from^  Section  1505 
of  the  Code  of  California,  read  in  connection  with  Section  686  of  the 
Code  of  Civil  Procedure  of  that  state,  being  substantially  in  the 
wording  of  those  sections,  and  therefore  was  presumably  adopted 
with  the  construction  given  those  sections  by  the  highest  court  of 
California. 
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2.  No  execution  can  issue  on  an  ordinary  money  judgment  under  such 
statute  after  the  death  of  the  Judgment  debtor,  not  even  a  special 
execution  for  the  purpose  of  subjecting  attached  property  to  Its  sat- 
isfaction. 

3.  A  special  execution  for  the  purpose  of  subjecting  attached  property 
to  the  satisfaction  of  an  ordinary  money  judgment  is  not  issued  for 
the  enforcement  of  a  lien  on  the  property,  within  the  meaning  of 
the  exception  to  the  statute. 

4.  As  no  execution  can  issue  on  an  ordinary  money  judgment  after  the 

death  of  a  judgment  debtor,  not  even  a  special  execution  for  the  pur- 
pose of  subjecting  attached  property  to  its  satisfaction,  the  death  of 
the  judgment  debtor  in  such  a  case  dissolves  an  attachment  obtained 
against  his  property. 

5.  The  fact  that  the  statute  was  afterwards  amended  so  as  to  authorize 
the  issuance  of  a  special  execution  against  the  attached  property 
would  not  authorize  the  court  to  construe  the  original  statute  as  au- 
thorizing such  an  execution. 

(Opinion  filed  April  1.  1902.) 

Appeal  from  circuit  court,  Yankton  county.  Hon.  E.  G.  Smith, 
Judge. 

Action  by  the  Yankton  Savings  Bank  and  William  Hickey,  as 
sheriff  of  Yankton  county,  against  A.  W.  Petterson,  in  which  plain- 
tiffs recovered  judgment.  Afterwards  defendant  died,  and  G.  Gut- 
terson, his  administrator,  was  substituted  by  order  of  the  court. 
Order  dissolving  an  attachment  obtained  against  Petterson's  prop- 
erty, and  plaintiffs  appeal.     Affirmed. 

/.  T,  Smith  and  French  and  Onns,  for  appellants. 

The  death  of  a  defendant  in  an  attachment  action  either  before 
or  after  the  entry  of  judgment  does  not  of  itself  dissolve  the  attach- 
ment. §.§  5803,  4446,  5000,  5001,  5006  Comp.  Laws,  Chap.  167 
Laws  1901 ;  Bank  v.  Jacobson,  8  S.  D.  292;  Roberts  v.  Parker,  85 
N.  W.  591 ;  Cowell  v.  Buckelin,  14  Gal.  641 ;  Myers  v.  Mott, 
29  Cal.  359 ;  80  Am.  Dec.  142.    See  Boyd  v.  Roberts,  10  Heisk,  474 ; 
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Snell  V.  Allen,  31  Tenn.  208;  Frellson  v.  Green,  19  Ark.  376; 
Thacher  v.  Bancroft,  15  Abb.  Pr.  243;  Henry  v.  Champion,  30 
Tenn.  569;  Pardin  v.  Archer,  4  S.  D.  54;  Mitchell  v.  Schoonover, 
17  Pac.  867;  Rodgers  v.  Breckridge,  24  S.  W.  300;  Sherwood  v. 
Huston,  41  Miss.  59;  Linbot  v.  Kipp,  9  Fla.  60;  Butler  v.  Woods, 
34' Mo.  App.  494;  Smith  v.  Warden,  35  N.  J.  L.  346;  Cochran  v. 
Loring,  17  Ohio,  409;  White  v.  Heamer,  7  W.  Va.  324;  Waitt 
V.  Thompson,  80  Am.  Dec.  186;  Fitch  v.  Ross,  4  S.  &  R.  557;  Mil- 
ler V.  Williams,  30  Vt.  386;  Frellson  v.  Green,  19  Ark.  376. 

R,  B.  Tripp,  for  respondent. 

Cited  contra:  Myers -v.  Mott,  29  Cal.  359;  Ham  v.  Cunning- 
ham, 50  Cal.  365;  Ham  v.  Henderson,  50  Cal.  367;  Stoddard  v. 
Bank,  22  Mont.  190. 

Corson,  J.  This  is  an  appeal  from  an  order  vacating  and  dis- 
solving an  attachment.  In  November,  1899,  the  appellant,  tlie 
Yankton  Savings  Bank,  commenced  an  action  on  contract  for  the  re- 
covery of  money  against  A.  W.  Petterson,  and  a  judgment  was  or- 
dered therein  against  him  on  the  22nd  of  December.  At  the  time 
of  the  issuing  and  serving  of  the  summons,  such  proceedings  were 
had  that  a  warrant  of  attachment  was  issued  against  the  property  of 
the  said  Petterson,  and  his  personal  property,  to  the  amount  of 
$800  or  more,  was  seized  under  the  same  and  taken  into  his  pos- 
session by  the  sheriff  of  Yankton  county.  Said  Petterson  died  on 
or  about  December  23,  1899.  On  the  23rd  of  December  an  execu- 
tion on  said  judgment  was  issued  and  placed  in  the  hands  of  the 
sheriff,  but  no  action  seems  to  have  been  taken  thereon  until  in 
February,  1900,  when  the  same  was  returned  and  a  second  execu- 
tion was  issued,  under  which  the  plaintiff  advertised  and  sold  the 
property  so  levied  upon  by  him  under  his  warrant  of  attachment 
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Upon  such  sale  the  property  was  sold  for  $890,  being  sufficient  to 
satisfy  the  costs  and  expenses  of  sale  and  the  amount  of  judgment, 
and  leaving  a  balance  of  about  $30,  which  was  paid  over  to  the 
clerk  of  the  courts.  On  the  i6th  of  January,  1901,  the  circuit  court, 
upon  the  respondents'  motion,  made  an  order  substituting  Gutter- 
son,  administrator,  defendant  in  the  action  in  the  place  of  Petter- 
son,  deceased.  Upon  the  following  day  Gutterson,  as  administra- 
tor, served  a  notice  upon  the  plaintiff  bank  and  the  sheriff  of  said 
county  that  he  would  move  the  court  for  an  order  dissolving  the 
attachment,  vacating  and  setting  aside  the  judgment,  two  execu- 
tions, execution  sale,  and  returns  of  the  officer,  for  reasons  specified 
in  the  motion.  The  court,  upon  the  hearing,  made  the  order  va- 
cating the  attachment,  and  denying  all  other  relief  asked  for  in  the 
motion. 

A  number  of  questions  are  discussed  in  the  brief  of  counsel, 
but  in  the  view  we  take  of  the  case  it  will  only  be  necessary  to  con- 
sider the  question  of  the  effect  of  the  death  of  defendant  Petterson 
upon  the  attachment,  as  that  seems  to  be  the  only  question  properly 
before  us  for  review  on  this  appeal.  It  will  be  noticed  that  the  mo- 
tion was  to  dissolve  the  attachment,  vacate  and  set  aside  the  judg- 
ment, two  executions,  execution  sale,  and  returns  of  the  officer  there- 
on. The  order  of  the  court  is :  "It  is  ordered  and  adjudged  that  the 
said  motion  be  and  is  hereby  granted,  so  far  as  the  same  relates  to 
the  said  attachment,  and  said  attachment  is  hereby  vacated  and  dis- 
solved; but  said  motion  is  denied  as  to  all  other  relief  asked  in  said 
administrator's  notice  of  motion."  The  appellants  herein  excepted 
to  so  much  of  the  order  as  dissolved  the  said  attachment,  and  the  re- 
spondent excepted  to  the  refusal  of  the  court  to  vacate  and  set  aside 
the  judgment,  executions,  returns,  and  sale,  and  each  of  them.  The 
respondent  has  taken  no  appeal  from  that  part  of  the  order  deny- 
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ing  his  motion :  consequently  that  part  of  the  order  is  not  before 
us  for  review.  We  are  of  the  opinion,  therefore,  that  this  court 
must  presume  that  the  trial  court  held  that  the  summons  was  legally 
and  pro])erly  served,  and  the  judi^ment  was  properly  entered,  be- 
fore the  death  of  Petterson,  and  in  discussinja:  this  case  we  shall  as- 
sume that  such  was  the  decision  of  the  court  below,  and  that  the 
court  dissolved  the  attachment  upon  the  sole  gfround  that  the  death 
of  Petterson  had  the  effect  of  dissolving  the  same.  In  taking  this 
view  of  the  case  it  will  not  be  necessary  to  notice  many  of  the  ix>ints 
macle  by  counsel  for  respondent  in  his  brief. 

It  is  contended  on  the  part  of  the  respondent,  in  support  of  the 
order  made  by  the  circuit  court,  that,  the  defendant  Petterson  having 
died  after  the  judgment  in  the  action,  th^  attachment  proceedings 
were  dissolved,  as  no  execution  could  be  issued  upon  the  judgment; 
and  he  bases  his  contention  upon  section  5803,  Comp.  Laws,  as  it 
stood  prior  to  1901,  which  reads  as  follows:  "When  any  judgment 
has  been  rendered  for  or  against  the  testator  in  his  lifetime,  no 
execution  shall  issue  thereon  after  his  death  except :  *  *  *  (2) 
In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for 
the  recovery  of  real  or  personal  property,  or  the  enforcement  of 
a  lien  thereon."  The  respondent  insists  that  this  section  was  taken 
from  Section  1505  of  the  code  of  California,  read  in  connec- 
tion with  section  686  of  the  code  of  civil  procedure  of  that  state, 
and  that  the  two  sections  were  construed  by  the  supreme  court  of 
California  before  their  adoption  by  this  state.  On  the  other  hand, 
the  appellants  contend  that,  when  the  plaintiff  bank  had  secured  a 
lien  upon  the  property  by  attachment  in  the  lifetime  of  Petterson, 
it  had  the  right  to  proceed  and  sell  the  property  under  the  judgment 
obtained,  and  that  such  lien  comes  within  the  attachment  law, 
which  provides  that  the  sheriff  under  his  warrant  of  attachment 
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shall  attach  and  safely  keep  all  of  the  property  of  the  defendant 
within  his  county,  or  as  much  thereof  as  is  sufficient  to  satisfy 
plaintiff's  demand,  and  upon  the  recovery  of  the  judgment  in  the  ac- 
tion the  same  shall  be  sold  to  satisfy  said  judgment.  Sections  4997, 
5002,  Comp.  Laws.  The  appellants  contend  that  the  section  of  our 
code  referred  to  came  from  Xew  York,  and  not  from  California. 
\\>  are  inclined  to  take  the  view  of  the  respondent's  counsel,  that 
the  section  referred  to  was  the  two  sections  of  the  California  code 
combined  in  one,  and  comes  within  the  rule  that  the  statute  of  a  state 
adopted  by  another  state  is  presumed  to  be  adopted  with  the  con- 
struction given  to  it  by  the  highest  court  of  the  state  from  which 
it  was  faken.  The  sections  of  the  California  code  read  as  follows: 
"W'here  any  judgment  has  been  rendered  for  or  against  the  intes- 
tate in  his  lifetime  no  execution  shall  issue  thereon  after  the  death 
except  as  provided  in  section  686."  Section  1505.  Section  686  pro- 
vides: "Notwithstanding  the  death  of  the  party  after  the  judg- 
ment execution  thereon  may  be  issued,  or  it  may  be  enforced  as 
follows:  *  *  *  (2)  In  case  of  the  death  of  the  judgment 
debtor  if  the  judgment  be  for  the  recovery  of  real  or  personal  prop- 
erty or  the  enforcement  of  a  lien  thereon."  It  will  be  noticed  that 
the  provisions  of  the  two  sections  of  the  California  code  above 
quoted  are  identical  with  section  5803  of  our  own  code,  above 
quoted,  showing  conclusively  that  the  section  of  our  code  was 
adopted  from  the  sections  of  the  California  code.  No  provision 
of  the  New  York  code  has  been  called  to  our  attention  which  sub- 
stantially corresponds  with  the  section  of  our  code  referred  to. 

The  question  of  right  to  sell  the  property  attached  before  the 
death  of  the  judgment  debtor,  upon  an  execution  issued  after  his 
death,  was  very  fully  considered  in  the  case  of  Myers  v.  Mott,  29 
Cal.  359,  89  Am.  Dec.  49,  decided  in  1866,  and  in  that  case  the  court 
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held  that  if  the  defendant  die  after  the  levy  of  an  attachment  upon 
his  property,  and  before  the  judgment,  the  lien  of  the  attachment 
is  dissolved,  and  the  attached  property  passes  into  the  hands  of 
the  administrator  to  be  administered  on  in  the  due  course  of  ad- 
ministration. It  will  be  noticed  that  in  that  case  the  defendant 
died  before  judgment,  but  the  court  based  its  decision  upon  the 
ground  that  an  execution  could  not  issue  upon  the  judgment,  and 
therefore  the  lien  of  the  attachment  was  necessarily  dissolved ;  and 
in  that  view  of  the  case  it  is  not  material  whether  the  defendant  dies 
before  or  after  the  judgment,  providing  thtit  at  the  time  of  his 
death  an  execution  has  not  been  issued,  and  the  property  sold  there- 
under. It  is  true,  in  that  case  two  of  the  judges  of  the  supreme 
court,  Mr.  Justice  Shafter  and  Mr.  Justice  Sawyer,  dissented,  but 
this  does  not  lessen  the  force  of  the  decision  as  giving  a  construc- 
tion to  the  statute  in  that  state.  But  independently  of  the  rule 
invoked  we  are  inclined  to  agree  with  the  views  of  Mr.  Justice 
Rhodes  in  his  able  and  exhaustive  majority  opinion.  The  rule  con- 
tended for  by  the  appellants  in  the  case  at  bar  was  very  ably  sup- 
ported by  the  dissenting  opinions  of  Shafter  and  Sawyer.  In  fact, 
the  case  was  so  ably  discussed  by  the  judges  on  both  sides  that  it 
is  difficult  to  see  how  anything  further  could  be  said  upon  the  ques- 
tion. 

It  is  further  contended  on  the  part  of  the  appellants  that  the 
execution  issued  in  this  case  was  not  a  general  execution,  such  as 
is  inhibited  by  section  5803,  but  is  in  the  nature  of  a  special  execu- 
tion for  the  purpose  of  subjecting  the  attached  property  to  the 
satisfaction  of  the  judgment.  But  we  find  no  warrant  in  the  stat- 
ute for  a  special  execution  upon  an  ordinary  money  judgment, 
even  though  the  property  of  the  judgment  debtor  has  been  attached 
and  is  held  as  security  for  the  debt.     Neither  is  the  execution  issued 
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for  the  enforcement  of  a  Hen  within  the  meaning  of  the  statute.  It 
will  be  noticed  that  the  language  of  the  section  is,  no  execution 
shall  issue  on  a  judgment  after  the  death  of  the  judgment  debtor 
except  the  judgment  be  for  the  recovery  of  real  or  personal  property 
or  the  enforcement  of  a  lien  thereon.  While  it  is  true  that  the 
creditor  thus  obtains  a  lien  upon  the  property  of  the  debtor  by 
means  of  the  attachment,  the  action  is  not  for  the  enforcement  of 
such  a  lien,  but  is  for  the  recovery  of  the  debt.  It  could  not  reason- 
ably be  claimed  that  an  action  to  recover  judgment  upon  an  ordinary 
money  demand,  in  which  an  attachment  had  been  issued  and  lev- 
ied upon  the  property,  was  an  action  to  enforce  a  lien  upon  the  same. 
Our  conclusion  is  that,  as  the  section  stood  at  the  time  this  action 
was  instituted  and  the  attachment  proceedings  had  thereunder, 
on  the  death  of  the  defendant  either  before  or  subsequent  to  the  at- 
tachment, but  before  the  judgment  was  satisfied,  the  attachment  lien 
was  dissolved,  and  the  property  levied  upon  under  the  attachment 
belongs  to  the  administrator  to  be  administered  upon  in  due  course 
of  administration.  The  question  is  not  one  of  much  particular  im- 
portance, independently  of  its  eflFect  upon  the  case  now  before  us, 
for  the  reason  that  the  last  legislature  amended  section  5803  by 
including  an  attachment  lien.  Chapter  167,  Laws  1901.  This  act 
of  the  legislature  settles  the  question  in  this  jurisdiction  in  ac- 
cordance with  the  views  of  the  dissenting  judges  in  Myers  v.  Mott, 
supra,  but  it  can  have  no  effect  upon  this  court  in  the  decision  of 
the  question  now  before  us.  It  is  contended  on  the  part  of  the  ap- 
pellants that  this  amendment  by  the  legislature  indicates  that  in 
its  opinion  the  issuing  of  the  execution  was  not  inhibited  in  a  case 
like  the  one  at  bar,  under  the  section  of  the  probate  act  as  it  then 
stood ;  but  we  can  give  to  the  action  of  the  legislature  no  such  con- 
struction, as,  the  question  being  a  mooted  one,  it  was  proper  that 
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the  legislature  should  settle  it  by  amending  the  section  in  such  a 
manner  as  they  might  deem  for  the  best  interest  of  the  people. 

These  views  lead  to  the  affirmance  of  the  order  of  the  circuit 
court,  and  the  same  is  affirmed. 


Bon  Homme  County  v.  Berndt  et  al. 

1.  Where  new  matter  in  an  answer  presents  several  defenses,  but  is  ao 
connected  that  it  would  be  dipcult  to  set  them  out  as  separate  de- 
fenses, and  defendant  makes  no  attempt  so  to  do,  a  demurrer  on  the 
ground  that  the  new  matter  alleged  does  not  constitute  a  defense 
Is  sufficient,  under  Comp.  Laws,  §  4918,  authorizing  the  plaintiff  to 
demur  to  an  answer  containing  new  matter  whicb  does  not  constitute 
a  counterclaim  or  defense. 

2.  Laws  1895,  Chap.  98,  §  1,  making  the  expenses  incurred  by  a  county 

in  caring  for  an  insane  person  at  the  state  hospital  a  charge  against 
his  estate  when  he  has -no  heirs  in  the  United  States  dependent  on 
his  estate  for  support,  is  uniform,  and  not  unconstitutional,  though 
the  property  of  the  patient  has  been  taxed  to  help  support  the  insane 
hospital. 

3.  Laws  1891,  Chap.  79,  requiring  counties  to  levy  a  tax  sufficient  to  re- 
pay the  state  the  expenses  of  their  insane  patients  in  the  state  hos- 
pital, is  not  unconstitutional,  as  providing  for  double  taxation,  though 
the  state  hospital  is  a  state  institution,  and  the  constitution  imposes 
on  the  state  the  duty  of  levying  taxes  for  the  support  of  all  its  in- 
stitutions, as  the  money  levied  by  the  state  and  expended  is  replaced 
by  the  money  received  from  the  counties. 

4.  A  statute  will  not  be  held  unconstitutional  unless  its  conflict  with  the 

constitution  is  shown  beyond  all  reasonable  doubt. 

(Opinion  filed  April  1,  1902.) 
Appeal  from  circuit  court,  Bon  Homme  county.     Hon.  E.  G. 
Smith,  Judge. 
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Action  by  Bon  Homme  county,  South  Dakota,  against  Fried- 
rich  Berndt  and  another.  From  a  judgment  for  the  plaintiff,  the  de- 
fendants appeal.     Affirmed. 

Elliott  &  Stikcill  and  French  &  Orvis,  for  appellants. 

Andrew V.  Lchr  and  IV.  T.  Williams,  for  respondent. 

Corson,  J.  This  case  was  before  this  court  at  a  former  term 
on  an  appeal  from  an  order  sustaining  a  demurrer  to  the  complaint, 
and  is  reported  in  13  S.  D.  309,  83  N.  W.  333,  50  L.  R.  A.  351. 
The  decision  of  the  trial  court  having  been  reversed,  an  answer  was 
subsequently  filed  by  the  defendants,  and  the  case  is  now  before  us 
on  an  appeal  from  an  order  sustaining  a  demurrer  to  the  answer. 
The  facts  are  quite  fully  stated  in  the  court's  former  opinion,  and 
need  not  be  repeated  here.  The  answer  of  the  defendants,  after 
making  certain  denials  and  admissions,  alleges,  in  substance,  that 
the  insane  hospital  mentioned  in  the  complaint  is  one  of  the  char- 
itable institutions  of  the  state,  and  is  under  the  control  of  the  state 
board  of  charities ;  that  since  the  adoption  of  the  constitution  of  this 
state  an  appropriation  has  been  regularly  made  by  each  legislature 
of  the  state,  and  an  insane  tax  has  been  regularly  levied  by  the  state 
board,  pursuant  to  statute,  for  the  support  of  the  said  insane  hos- 
pital, which  tax  has  been  levied  upon  the  property  of  the  defendant 
Berndt,  in  common  with  other  property,  and  annually  paid  in  the 
same  manner  as  other  state  taxes:  that  said  taxes  were  levied  and 
collected  annually,  and  have  been  actually  paid  out  upon  warrants 
clrawn  upon  the  state  treasurer  for  the  maintenance  of  said  hos- 
pital;  that  pursuant  to  the  provisions  of  chapter  79,  Laws  1891, 
the  board  of  charities  of  this  state  has  fixed  the  sum  to  be  paid  per 
month  for  the  care  of  patients  in  the  said  hospital,  and  the  superin- 
tendent of  said  hospital  has  certified  to  the  state  auditor  the  amount 
not  previously  certified  to  him  as  due  under  the  law,  and  the  said 
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State  auditor  has  thereupon  passed  the  same  to  the  credit  of  the  hos- 
pital for  the  insane,  and  the  county  of  Bon  Homme  has  also  levied 
and  collected  the  tax  provided  for,  annually,  and  paid  the  same 
over  to  the  state  treasurer ;  that  the  amount  levied  and  collected  upon 
property  by  the  board  of  county  commissioners  of  •Bon  Homme 
county  pursuant  to  the  provisions  of  said  act  constitutes  double  tax- 
ation for  one  and  the  same  purpose,  and  said  tax  has  been  paid  an- 
nually upon  the  property  of  the  said  Berndt,  in  common  with  other 
property  in  said  county  and  state;  that  defendant  Berndt,  together 
with  other  taxpayers,  has  already  twice  met  the  taxation  for  the 
support  of  the  insane  of  the  state  of  South  Dakota;  and  that  the 
law  of  1895,  under  which  this  action  is  brought,  seeking  again  to 
compel  him  to  contribute  to  the  same  end  because  of  his  insanity, 
is  unconstitutional  and  void. 

Objection  is  tak^n  to  the  form  of  the  demurrer  interposed  in 
this  case,  which  will  be  first  noticed.  The  demurrer  is  substantially 
as  follows:  "Now  comes  the  state's  attorney,  and,  passing  para- 
graphs I,  2,  and  3  of  the  answer,  demurs  to  the  new  matter  con- 
tained in  the  remaining  paragraphs  of  said  answer,  and,  for  the 
ground  of  the  demurrer,  alleges  that  it  appears  upon  the  face  of  the 
answer  that  such  new  matter  therein  contained  does  not  consti- 
tute a  defense  to  the  plaintiff's  cause  of  action  set  out  in  its  com- 
plaint." Section  4918,  Comp.  Laws,  provides  that  the  plaintiff 
may  in  all  cases  demur  to  an  answer  containing  new  matter,  where 
upon  its  face  it  does  not  constitute  a  counterclaim  or  defense;  and 
the  plaintiff  may  demur  to  one  or  more  of  such  defenses  or  counter- 
claims, and  reply  to  the  residue  of  the  counterclaims.  While  the 
demurrer  in  this  case  is  not  strictly  formal,  we  think  it  is  sufficient 
to  raise  an  issue  of  law  as  to  the  new  matter  alleged  in  the  answer. 
This  new  matter,  as  we  have  seen,  presents  a  number  of  defenses. 


Digitized  by  VjOOQ IC 


Bon  Homme  County  v.  Bbrndt  et  al.  497 

April,  1902.]  Opinion  of  the  Court— CoRSON,  J. 

but  yet  so  connected  that  it  would  be  somewh|it  difficult  to  set  them 
out  as  separate  defenses,  and  the  defendants  have-  failed  to  so  dis- 
tinguish them.  We  are  of  the  opinion,  therefore,  that  the  court 
properly  overruled  the  defendants' ^objection  to  the  hearing  of  this 
demurrer. 

As  will  be  noticed,  the  defense  or  defenses  set  out  in  the  answer 
are,  in  effect:  First,  that  the  law  of  1891,  providing  that  counties 
shall  defray  the  expenses  of  their  insane  at  the  state  insane  hospital 
is  unconstitutional  and  void,  for  the  reason  that  such  hospital  is  a 
state  institution,  and  should  be.  and  is,  supported  at  the  expense  of 
the  state,  and  that  the  state  has  in  fact  levied  taxes  each  year  for 
its  support;  and,  second,  that  the  law  of  1895  is  unconstitutional 
and  void  for  the  reason  that  the  defendant  Bemdt,  as  a  taxpayer  of 
Son  Homme  county,  has  not  only  paid  the  state  tax  levied  for  the 
support  of  the  insane  patients  sent  from  Bon  Homme  county, 
but  the  county  taxes  levied  for  that  purpose,  also  and  that  he  cannot, 
therefore,  be  required  to  pay  any  further  taxes  by  the  county,  which 
it  is  seeking  by  this  action  to  compel  him  to  pay,  because  he  comes 
within  the  class  of  insane  persons  who  have  property,  and  have  no 
heirs  depending  upon  them  for  support  within  the  United  States. 
It  is  contended  on  the  part  of  the  respondent  that  the  constitution- 
ality of  the  act  of  1895  was  settled  by  the  former  decision  of  this 
court  in  this  case,  and  that  decision  is  the  law  of  the  case,  and  that 
question  is  not  open  for  further  consideration.  But  this  is  not 
strictly  correct.  The  answer  presents  some  new  facts  not  stated  in 
the  complaint,  and  it  therefore  would  be  proper  for  this  court  to 
review  its  former  decision  upon  the  constitutionality  of  the  law 
in  the  light  of  the  facts  pleaded  in  the  answer.  But  upon  a  further 
examination  of  these  questions  we  still  adhere  to  our  former  view 

that  the  act  of  1895,  requiring  the  estates  of  insane  patients  who 
Vol.  15  S.  D.—  32 
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have  no  heirs  within  the  United  States  depending  upon  said  es- 
tates for  support  to  reimburse  the  county  for  money  it  may  have  ex- 
pended for  the  care  of  such  insane  persons,  is  within  the  legisla- 
tive power,  and  does  not  conflict  with  the  provisions  of  the  consti- 
tution. A  similar  provision  seems  to  have  been  assumed  by  the 
supreme  court  of  Iowa  to  be  a  proper  exercise  of  the  legislative 
power.  Cedar  Co.  v.  Sager,  90  Iowa,  11,  57  N.  W.  634.  A  sim- 
ilar provision  in  the  statute  of  Nebraska  was  formerly  held  to  be  a 
proper  exercise  of  the  legislative  power.  State  v.  Douglas  Co.,  18 
Neb.  601,  26  N.  W.  378.  In  that  case  it  is  said:  "It  is  very  prop- 
erly provided  by  section  48,  Comp.  St.,  that  the  estates  and  rda- 
tives  of  insane  persons,  when  able  to  do  so,  shall  reimburse  the  county 
for  the  money  paid ;  thereby  making  the  counties  the  losers  only  to 
the  extent  of  the  money  paid  out  for  those  who  are  unable  to  sup- 
port themselves."  Much  reliance  is  placed  by  the  appellants  upon 
the  latter  decision  of  the  supreme  court  of  Nebraska,  of  Baldwin  v. 
Douglas  Co.,  37  Neb.  282,  55  N.  W.  875,  20  L.  R.  A.  850,  in  which 
that  learned  court  seems  to  have  arrived  at  a  different  conclusion. 
But  after  careful  examination  of  that  case,  we  are  unable  to  agree 
with  the  conclusion  arrived  at.  Certainly  the  constitution  nowhere 
inhibits  such  legislation,  and  we  know  of  no  provision  of  the  con- 
stitution that  impliedly  inhibits  the  same ;  and,  as  said  in  our  former 
opinion,  it  seems  just  and  proper  that  a  single  man,  having  no  heirs 
within  the  United  States  depending  upon  him  or  his  estate  for  sup- 
port, should  be  required  to  reimburse  the  county  for  the  expenses 
incurred  for  his  support  as  an  insane  patient.  The  state  is  under 
no  legal  obligation  to  support  insane  patients ;  hence  in  making  pro- 
visions for  such  support  the  legislature  may  adopt  any  system  that  it 
may  deem  wise  and  proper.  The  fact  that  the  property  of  such 
insane  person  has  contributed  its  quota  to  the  expense  of  sustaining 
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such  an  institution,  both  on  the  part  of  the  state  and  the  county, 
is  no  more  than  all  other  parties  having  property  are  required  to  con- 
tribute, though  they  in  fact  receive  no  benefit  from  the  institution. 
How,  then,  can  it  properly  be  claimed  that  one  who  is  an  inmate 
of  that  institution,  and  has  received  the  benefit  of  its  care  and  med- 
ical treatment,  should  not  be  required  to  reimburse  the  county 
for  the  money  expended  for  such  care?  The  law  is  uniform,  and 
applies  to  all  parties  who  are  alike  situated,  and,  in  our  opinion, 
is  unobjectionable  in  any  constitutional  view. 

The  more  important  question  to  be  considered  is  as  to  the  con 
stitutionality  of  the  act  of  189 1  requiring  counties  to  levy  a  tax  suf- 
ficient to  repay  the  state  the  expenses  of  the  insane  patients  from 
those  counties.  It  is  contended  on  the  part  of  the  appellants  that 
as  the  insane  asylum  is  a  state  institution,  and  the  constitution  pro- 
vides that  taxes  shall  be  levied  for  the  support  of  all  state  institu- 
tions, the  duty  is  thereby  imposed  upon  the  state  to  levy  taxes  suf- 
ficient to  support  such  institutions,  and  that  in  fact  it  has  done  so,  ■ 
and  that  imposing  further  taxation  upon  the  county  to  pay  the  ex- 
penses of  the  insane  sent  by  them  to  the  asylum  constitutes  double 
taxation.  But  while  it  is  true  that  the  insane  asylum  is  a  state  i 
institution,  it  is  nowhere  provided  that  the  state  may  not  require 
the  amount  expended  for  the  support  of  such  an  institution  to  be 
refunded  to  it  by  the  counties.  The  contention  that  such  proceed- 
ings constitute  double  taxation  is  more  specious  than  real.  As- 
suming that  the  state  does  in  the  first  instance  provide  for  its  sup- 
port by  the  levy  of  such  taxes,  the  taxes  so  levied  and  expended 
are  replaced  in  the  treasury  by  the  money  collected  from  the  various 
counties,  so  that  the  state  treasury  is  reimbursed  for  the  amount 
it  has  expended,  and  the  money  is  in  fact  returned  to  the  taxpayer, 
by  being  replaced  in  the  state  treasury.     In  State  v.  Douglas  Co., 
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supra,  the  supreme  court  of  Nebraska  uses  the  following  language : 
"While  it  is  true  that  the  hospital  for  the  insane  is,  as  argued  by  the 
respondents,  a  state  institution,  yet,  as  we  have  seen,  the  mainte- 
nance of  the  insane  is  not  necessarily  a  state  burden,  and  therefor  it 
is  within  the  power  of  the  legislature  to  require  that  the  tax  may  be 
levied  and  collected  by  each  county  for  the  purpose  of  reimbursing 
the  state;  and  we  think  it  is  also  within  the  power  of  the  legisla- 
ture to  require  the  tax  so  levied  to  be  placed  with  other  taxes  going 
to  the.  state,  in  order  that  it  may  be  withdrawn  from  the  control  of 
the  county  officers,  and  set  apart,  at  the  outset,  to  the  use  for  which 
it  is  levied.  This  being  true,  the  requirement  of  uniformity  is  not 
\  violated,  as  the  tax  is  uniform  throughout  the  taxing  district  in 
■  which  it  is  levied.  This  is  all  that  is  required."  It  is  true  that  in 
that  case  there  was  a  dissenting  opinion  by  Maxwell,  C.  J.,  but 
we  are  better  satisfied  with  the  reasoning  of  the  majority  of  the 
court.  There  is  nothing  in  express  terms  in  the  constitution  inhib- 
iting the  legislature  from  enacting  the  law  of  1891,  and  we  find  no 
provision  in  that  instrument  that  is  inconsistent  with  that  law. 
It  is  hardly  necessary  to  state — what  has  been  so  often  stated — 
that  a  party  claiming  an  act  of  the  legislature  to  be  in  contravention 
of  the  constitution  must  be  able  to  point  out  the  specific  provisions 
of  the  constitution,  either  expressly,  or  clearly  implied  from  what 
is  expressed,  which  the  act  violates.  In  other  words,  the  courts 
will  never  declare  the  statute  invalid  unless  its  invalidity  is,  in 
their  judgment,  placed  beyond  reasonable  doubt.  This  doctrine 
is  so  familiar  that  no  citations  of  authority  are  necessary. 

Without  further  extending  this  opinion,  our  conclusions  are 
that  the  circuit  court  was  clearly  right  in  sustaining  the  demurrer 
to  the  defendant's  answer,  and  the  order  of  that  court  appealed  from 
is  affirmed. 
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Chicago  &  N.  W.  Ry.  Co.  v.  Faulk  County  et  al. 

1.  a  sinking  fund  tax,  authorized  by  Laws  1897,  CJhap.  28,  §  71,  to  pay 
interest  on  and  principal  of  outstanding  debt,  is  void,  where  there 
are  merely  ordinary  county  warrants  outstanding. 

2.  Even  if  a  taxpayer  may  be  estopped  by  lapse  of  time  from  resisting 
collection  of  void  tax,  there  is  no  laches,  having  such  effect,  where, 
in  February  succeeding  levy  in  September,  hp  makes  offer  to  pay 
legal  taxes,  which  is  rejected,  and  the  following  September,  under 
agreement  with  the  county  that  it  should  not  affect  its  rights,  pays 
the  admitted  legal  tax,  and  in  November  commences  action  to  re- 
strain collection  of  the  disputed  tax. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Faulk  county.  Hon.  Loring  E, 
Ga^ FY,  Judge. 

Action  by  the  Chicago  &  Northwestern  Railway  Company 
against  the  county  of  Faulk  and  William  H.  Smith,  treasurer  there- 
of for  an  injunction  restraining  the  selling  of  certain  realty  for  taxes. 
Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

Frank  Turner,  for  appellants. 

Coe  L  Crawford,  for  respondent. 

Hanky,  P.  J.  After  having  paid  such  taxes  as  were  conceded 
to  be  legal,  the  plaintiff  instituted  this  action  for  the  purpose  of 
restraining  the  defendant  county  and  its  treasurer  from  selling  the 
plaintiff's  property  to  satisfy  a  tax  alleged  to  be  illegal.  Judgment 
having  been  rendered  in  favor  of  the  plaintiff,  defendants  appealed 
therefrom,  and  from  an  order  denying  their  application  for  a  new 
trial. 

In  September,  1897,  the  commissioners  of  the  defendant  county 
levied  the  following  taxes  for  the  current  year :  "County  general  fund 
four  and  one-half  mills  on  the  dollar  valuation ;  sinking  fund,  three 
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and  one-half  mills  on  the  dollar  valuation ;  bridge  fund,  one  and  one- 
fourth  mills  on  the  dollar  valuation ;  support  of  insane,  three-fourths 
of  one  mill  on  the  dollar  valuation."  At  that  time  the  unpaid  taxes 
of  1891  to  i8g6,  inclusive,  in  all  funds,  amounted  to  $52,013.03; 
outstanding  general  fund  warrants,  exclusive  of  interest,  amounted 
to  $23,034.42;  and  there  was  no  bonded  indebtedness  whatever. 
The  statute  then  in  force  contains  the  following  provisions :  "The 
rate  of  the  levy  for  ordinary  state  purposes  shall  not  be  to  exceed 
two  mills  on  the  dollar;  for  ordinary  county  revenue,  including 
support  of  the  poor,  not  more  than  six  mills  on  the  dollar ;  for  roads 
and  bridges,  a  bridge  tax  not  to  exceed  two  mills  on  the  dollar  and 
a  road  tax  not  to  exceed  four  mills  on  the  dollar ;  for  county  sink- 
ing fund,  such  rate  as  in  the  estimation  of  the  board  of  county  com- 
missioners will  pay  one  year's  interest  on  all  outstanding  debts 
of  the  county,  with  not  to  exceed  fifteen  per  cent  on  the  principal." 
Laws  1897,  c.  28,  §  71.  The  use  of  the  terms  "sinking  fund*' 
and  "outstanding  debts"  indicates  that  the  legislature  did  not  in- 
tend to  authorize  a  second  f imd  from  which  to  pay  ordinary  county 
warrants.  Warrants  drawn  upon  designated  funds  in  anticipation 
of  uncollected  revenue  have  always  been  regarded  in  this  state  as 
debts  in  only  a  restricted  sense.  In  re  State  Warrants,  6  S.  D. 
518,62  N.  W.  loi,  55  Am.  St.  Rep.  852;  Western  Town  Lot  Co. 
v.  Lane.  7  S.  D.  i,  62  N.  W.  982;  Shannon  v.  City  of  Huron,  9 
S.  D.  356,  69  N.  W.  598;  Lawrence  Co.  v.  Meade  Co.,  10  S.  D.  175, 
72  N.  W.  405.  A  sinking  fund  is  defined  to  be  a  fund  arising  from 
particular  taxes,  imposts,  or  duties,  which  is  appropriated  towards 
the  payment  of  the  interest  due  on  a  public  loan,  and  for  the  grad- 
ual payment  of  the  interest;  a  fund  created  for  extinguishing  or 
paying  a  funded  debt.  2  Bouv.  Diet  1004;  Union  Pac.  R.  Co. 
V.  Buffalo  Co.,  9  Neb.  449,  4  N.  W.  53 ;  Ketchum  v.  City  of  Buf- 


Digitized  by  VjOOQ IC 


a  &  N.  W.  Ry.  Co.  V,  Paulk  County  et  al.  503 

April,  1902.]  Opinion  of  Ihe  Court— ELA.NEY,  P.  J. 

falo,  14  N.  Y.  379;  Railroad  Co.  v.  Pyne  (C.  C),  30  Fed.  89.  As 
the  defendant  county  had  no  debt  to  which  the  proceeds  of  a  sink- 
ing fund  could  be  lawfully  applied,  the  tax  for  that  purpose  was  un- 
authorized and  void.  In  1897  the.  proper  taxing  officer  of  each  tax- 
ing district  was  required  to  certify  to  the  county  auditor  the 
several  rates  of  taxes  to  be  levied  in  his  district ;  the  auditor  was  re- 
quired to  extend  the  taxes  in  a  book  called  the  "Railroad  Tax  Book", 
and  to  transmit  a  copy  of  the  rates  and  taxes  so  extended  to  each 
railroad  company  having  property  in  the  county.  Laws  1897,  c. 
28,  §  54.  It  appears  that  these  requirements  of  the  law  were  com- 
plied with;  that  the  plaintiff  made  no  objection  to  the  sinking  fund 
tax  until  February  15,  1898,  when  it  offered  to  pay  all  other  taxes 
against  its  property  in  the  defendant  county,  which  offer  was  re- 
fused; that  in  September,  1898,  the  parties  entered  into  a  written 
contract  wherein  it  was  agreed  that  the  plaintiff  should  pay,  and 
the  defendant  receive,  all  taxes,  except  the  tax  for  sinking  fund, 
and  interest  and  penalty  on  the  taxes  conceded  to  be  legal,  with- 
out affecting  the  county's  right  to  collect  the  sinking  fund  tax  and 
the  interest  and  penalty  upon  the  other  taxes,  if  such  sinking  fund 
tax  should  be  held  to  be  a  legal  tax ;  and  that  this  action  was  com- 
menced prior  to  November  7,  1898.  Upon  these  facts  it  cannot  be 
successfully  contended  that  the  plaintiff  was  guilty  of  laches.  Under 
the  statute  it  could  not  have  received  legal  notice  of  the  levy  until 
after  the  tax  had  been  extended.  It  could  not  have  been  heard-  in 
opposition  to  the  extension  of  the  tax  as  to  any  property  except  its 
own.  It  was  under  no  obligation  to  interfere  with  the  action  of 
defendant's  officers  for  the  protection  of  any  other  taxpayer  than 
itself.  It  promptly  offered  to  pay  all  of  its  legal  taxes,  as  promptly 
refused  to  pay  the  illegal  portion,  and  began  its  action  without  un- 
reasonable delay.    Were  it  conceded  that  a  taxpayer  might  be  es- 
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topped  by  lapse  of  time  from  resisting  the  collection  of  a  void  tax, 
there  would  be  no  facts  disclosed  by  this  record  upon  which  to 
predicate  such  an  estoppel. 

The  judgment  of  the  circuit  court  is  affirmed. 


State  v.  Kemmerer* 

Under  Comp.  Laws,  §  3254,  subd.  4,  providing  tliat  where  a  person  pur- 
ports by  proper  instrument  to  grant  real  property  in  fee  simple, 
and  subsequently  acquires  any  title  or  claim  of  title  thereto 
the  same  passes  by  operation  of  law  to  the  grantee,  where 
a  wife  is  not  the  owner  of  property,  and  merely  joins  her  husband  in 
a  quitclaim  deed  in  the  capacity  of  grantor's  wife,  she  is  not  estop- 
ped from  asserting  title  subsequently  acquired  in  her  own  right, 
though  the  deed  recites  that  she  and  her  husband  convey  all  the  right 
and  title  to  the  property. 

(Opinion  filed  April  1,  1902.) 
Appeal  from  circuit  court,  Faulk  county.     Hon.  Loring  E. 
GaFFy,  Judge. 

This  case  was  first  determined  in  this  court  in  an  opinion  report- 
ed in  14  S.  D.  169,  84  N.  W.  771,  in  which  opinion  the  judgment  of 
the  trial  court  in  favor  of  defendant  was  affirmed.  This  opinion  is 
upon  a  rehearing  subsequently  granted.  Former  decision  adhered 
to. 

John  L.  Pyle,  Attorney  General,  and  Alva  B,  Taylor,  Assist- 
ant Attorney  General,  for  appellant. 
W.  S,  Bniell,  for  respondent. 

FuLi^ER,  J.  Although  firmly  convinced,  from  a  careful  review 
of  this  case  on  rehearing,  that  in  our  former  decision,  14  S-  D.  169, 
(84  N.  W.  771)  the  instrument  in  suit  was  correctly  construed  to  be  a 
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qiiitdaim  deed,  operating  merely  to  pass  respondent's  interest,  if  any 
sh^  had  at  the  time  of  its  execution,  so  that  her  after  acquired  title 
did  not  inure  to  appellant,  we  will  briefly  notice  another  propo- 
sition, conclusive  in  any  event. 

It  being  confessed  by  the  demurrer  to  the  answer  that  respond- 
ent was  hot  the  owner  of  the  premises  when  she  joined  her  husband 
pro  forma  in  the  quitclaim  deed,  section  3254  of  the  Compiled  X^ws, 
relative  to  the  passing  of  after-acquired  title  by  operation  of  law, 
is  certainly  not  binding  upon  her.  Subdivision  4  of  that  section  is 
as  follows:  "Where  a  person  purports  by  proper  instrument  to 
grant  real  property  in  fee  simple  and  and  subsequently  acquires 
any  title  or  claim  of  title  thereto,  the  same  passes  by  operation  of  law 
to  the  grantee,  or  his  successors,."  Not  being  the  owner  of  the 
property,  and  having,  according  to  the  usual  custom,  joined  her 
husband  in  the  quitclaim  deed,  in  the  mere  capacity  of  a  grantor's 
wife,  she  is  wholly  exempt  from  the  operation  of  the  foregoing  pro- 
vision. In  states  having  statutes  like  'our  own,  authorizing  a  mar- 
ried woman  to  hold,  manage,  and  convey  her  separate  estate  as 
a  femme  sole,  it  is  usually  held  that  she  cannot  bind  herself,  even 
by  express  covenants  in  her  deed,  which,  if  given  effect,  would  pre- 
vent her  from  asserting  an  after-acquired  title,  but  as  this  case  does 
not  require  us  to  go  to  that  extent,  and  no  good  reason  for  the 
rule  is  apparent,  we  cite  certain  supporting  authorities,  without  com- 
mitting ourselves  to  the  doctrine  therein  enunciated.  At  page  460, 
3  Ballard's  Ann.  Real  Prop.,  numerous  cases  are  collated  in  sup- 
port of  the  following  text:  "Neither  at  common  law,  nor  under  a 
statute  empowering  her  to  convey  her  separate  estate,  and  provid- 
ing that  a  prescribed  form  of  deed  shall  pass  the  interest  which  she 
may  have,  is  a  married  woman  estopped  to  assert  an  after-acquired 
title  to  land  which  she  has  conveyed  by  a  deed  purporting  to  convey 
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the  entire  title."  Upon  the  theory  that  covenants  are  not  essential 
to  pass  title,  whereby  personal  obligations  would  be  imposed .  in 
case  of  breach,  it  is  held  in  the  following  cases,  notwithstanding  her 
covenants  of  warranty,  that  the  estate  which  she  then  has  flows 
from  her,  and  nothing  more:  Snoddy  v.  Leavitt,  105,  Ind.  357, 
5  N.  E.  13 ;  Wadkins  v.  Watson,  86  Tex.  194,  24  S.  W.  385,  22 
L.  R.  A.  779 ;  Hopper  v.  Demarest,  21  N.  J.  Law.  525 ;  Wadleigh 
V.  Glines,  23  Am.  Dec.  705;Aldridge  v.  Burlison,  3  Blackf.  201; 
Barker  v.  Circle,  60  Mo.  258 ;  Jackson  v.  Vanderheyden,  17  Johns. 
167,  8  Am.  Dec.  378;  Whitbeck  v.  Cook,  8  Am.  Dec.  272;  Preston 
V.  Evans,  56  Md.  490;  Stravvn  v.  Strawn,  50  111.  33;  i  Bish.  Mar. 
Wom.,  603 ;  Porter  v.  Bradley,  7  R.  L  538 ;  Chapman  v.  Abrahams, 
61  Ala.  108.  Although  the  deed  under  consideration  recites  "that 
Abram  Kemmerer,  and  Emma  Kemmerer,  his  wife,  do  hereby  con- 
vey, grant,  remise,  release,  and  quitclaim  unto  John  L.  Lockhart, 
trustee  for  the  state  of  South  Dakota,  and  to  his  assigns  forever, 
all  the  right,  title,  interest,  property,  and  equity  in  and  to  the  fol- 
lowing real  property,"  etc.,  it  is  clear  that  nothing  was  contem- 
plated but  such  estate  as  existed  in  Abram  Kemmerer  at  the  time  of 
making  the  conveyance,  and  the  use  of  the  word  "the"  instead  of 
"their"  in  the  granting  clause  in  no  manner  changes  the  nature  of 
the  instrument.  As  the  land  described  in  the  quitclaim  deed  was  not 
her  property,  but  belonged  to  her  husband,  she  was  in  no  legal  sense 
a  vendor,  and  was  not  entitled  to  demand  any  part  of  the  consider- 
ation. While  she  had  a  right  to  join  in  the  quitclaim  deed  as  the 
wife  of  the  grantor,  yet  the  present  interest  of  her  husband  would 
have  passed,  doubtless,  as  effectually  without  her  signature,  and, 
having  neither  conveyed  the  property  nor  entered  into  covenants  of 
warranty,  she  is  not  estopped  from  asserting  title  subsequently  ac- 
quired in  her  own  right.     Without  becoming  indoctrinated  with 
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the  authorities  above  cited  beyond  the  retjuirements  of  this  case, 
we  adhere  to  our  former  opinion,  and  affirm  the  judgment  appealed 
from. 


DisTAD  V.  Shanklin. 

1.  In  an  action  for  the  value  of  personal  property  wTiich  plaintiff  was 
to  receive  from  the  owner  of  a  store  property  for  effecting  an  ex- 
change of  land  of  defendant  for  the  store  property,  and  which  plain- 
tiff had  not  received  because  defendant  refused  to  complete  the  trade, 
the  issue  being  whether  plaintiff  had  acted  as  defendant's  agent,  it 
was  not  error  to  refuse  to  permit  plaintiff  to  testify  that  defendant 
instructed  an  agent  of  his  by  letter  not  to  pay  plaintiff  anything,  the 
nonproduction  of  the  writing  not  being  accounted  for,  and  it  being 
the  best  evidence. 

2.  Any  error  in  the  ruling  was  harmless,  plaintiff  having  testified  that 

defendant  refused  to  pay  him  anything. 

3-  Evidence  as  to  the  value  of  the  land  was  properly  excluded  as  imma- 
terial. 

4.  It  was  proper  to  exclude  evidence  that  it  is  the  custom  of  land  agents 
to  get  the  best  possible  terms  from  the  owner,  and  then  get  all  pos- 
sible from  the  other  party. 

5.  Where  prior  to  the  second  trial  of  a  case,  the  plaintiff  had  died,  and 

it  was  stipulated  that  the  testimony  of  plaintiff  and  defendant  might 
be  read  in  evidence,  the  stipulation  did  not  prevent  the  defendant 
from  testifying. 

6.  Where  there  is  offered  in  evidence  a  writing  purporting  to  be  a 
copy  of  a  telegram  from  plaintiff  to  defendant,  and  it  is  shown 
that  the  copy  had  been  put  in  evidence  without  objection  at  a  former 
trial,  and  that  a  letter  to  plaintiff  acknowledged  a  telegram  reading 
the  same  as  the  copy,  it  was  proper  to  admit  the  copy. 

(Opinion  filed  April  1,  1902.) 
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Appeal  from  circuit  court,  Brule  county.  Hon.  Fran^k  B. 
Smith,  Judge. 

Action  by  Mary  Distad  against  Harry  A.  Shanklin.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

S.  H,  Wright  and  B.  C.  Huddle,  for  appellant. 

James  Brown,  for  respondent. 

Corson,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment 
in  favor  of  the  defendant  and  the  order  of  the  court  denying  a  new 
trial.  The  case  was  formerly  before  this  court  on  an  appeal  by 
the  defendant  from  an  order  granting  a  new  trial,  and  the  opinion  is 
reported  in  ii  S.  D.  i,  75  N.  W.  205.  The  action  was  brought  by 
the  plaintiff  to  recover  as  damages  for  breach  of  contract  the  value 
of  certain  personal  property  which  the  plaintiff  was  to  receive 
upon  an  exchange  of  a  section  of  land  in  Brule  county,  owned  by  the 
defendant,  for  a  certain  store  and  warehouse  and  lots  in  Alcester, 
Union  county,  in  this  state.  It  is  claimed  by  the  plaintiff  that  he 
made  an  oral  agreement  with  the  defendant  on  the  19th  of  August, 
1896,  whereby  the  defendant  agreed  that,  if  a  certain  store  build- 
ing and  warehouse,  with  the  lots  upon  which  the  same  stood,  came 
up  to  the  representations  of  the  plaintiff,  the  defendant  would  ex- 
change therefor  his  equity  in  the  section  of  land  in  Brule  county; 
that  the  Alcester  property  was  as  represented  by  the  plaintiff,  but 
the  defendant  refused  to  complete  the  exchange,  and  by  reason 
thereof  the  plaintiff  was  deprived  of  the  said  personal  property  of 
the  value  of  $1,000,  which  he  was  to  receive  from  the  owners  of 
the  Alcester  property  in  addition  to  the  store,  warehou$e,  and  lots 
which  would  be  transferred  to  the  defendant.  The  defendant,  in 
his  answer,  in  effect  denied  that  the  Alcester  property  was  of  the 
character  and  value  represented  by  the  plaintiff,  and  alleged  that 
the  plaintiff  attempted  to  defraud  him  by  contracting  to  receive 
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from  the  Alcester  parties  a  large  amount  of  personal  property  In 
addition  to  the  store,  warehouse,  and  lots,  without  the  knowledge 
of  the  defendant,  and  that,  as  soon  as  the  defendant 
learned  of  the  attempted  fraud,  he  refused  to  have  any- 
thing further  to  do  with  the  plaintiff  with  reference  to 
the  said  trade.  The  defendant  further  alleges  in  his  an- 
swer that  he  agreed  with  the  plaintiff  that,  in  case  he  made  such 
exchange  in  properties,  he  would  pay  to  the  plaintiff  fifty  dollars 
as  commission  or  compensation  as  the  agent  of  this  defendant. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  court  erred 
in  sustaining  defendant's  objection  to  the  following  testimony  of 
M.  E.  Distad:  "There  was  some  talk  of  $50  and  $25,  but  the 
final  windup  was  that  he  refused  to  pay  anything,  and  so  instructed 
his  agent  that  went  to  look  at  the  property,  in  writing."  It  will  be 
noticed  that  the  witness  testified  that  the  defendant  so  instructed  his 
agent  in  writing.  The  objection  was  that  the  writing  was  the 
best  evidence.  The  ruling  of  the  court  was  undoubtedly  correct. 
The  instruction  spoken  of  by  the  witness  being  in  writing,  the 
vvriting  should  have  been  produced,  or  its  nonproduction  accounted 
for,  before  the  parol  testimony  could  have  been  admitted.  Again, 
if  there  was  error  in  the  ruling  of  the  court,  it  was  not  prejudicial, 
as  he  had  stated  positively  that  the  defendant  refused  to  pay  him 
any  commission;  and  the  fact  that  he  had  so  instructed  his  agent 
went  no  further  than  to  corroborate  the  witness  in  his  statement 
as  to  a  fact  about  which  there  ^eems  to  have  been  no  controversy, 
namely,  that  the  plaintiff  had  not  paid  him  anything  on  account 
of  the  transaction. 

Again,  the  plaintiff  sought  to  prove  on  the  trial  the  value  of  the 
Brule  coimty  land,  which  plaintiff  alleges  was  to  be  exchanged 
for  the  Alcester  property.     This  evidence  was  objected  to  as  ir- 
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relevant  and  immaterial,  and  was  excluded.  The  court  commit- 
ted no  error  in  excluding  this  evidence.  It  was  not  material  in  this 
case  what  .the  value  of  the  Brule  county  land  was,  as  that  was  not 
an  issue  in  the  case.  The  two  issues  involved  on  the  trial  seem  to 
have  been :  Was  the  Alcester  property  of  the  character  and  value 
plaintiff  represented  it  to  be,  and  was  the  contract  between  the  plain- 
tiff and  the  defendant  one  constituting  the  plaintiff  the  agent  of  the 
defendant?  The  plaintiff  also  sought  to  show  that  there  was  a 
custom  on  the  part  of  land  agents*  to  get  the  best  terms  from  the 
owner,  and  then  get  all  he  could  from  the  other  party.  This  was  ob- 
jected to  as  immaterial  and  irrelevant,  and  we  think  was  properly 
excluded.  The  evidence  did  not  tend  to  sustain  or  defeat  any  of 
the  issues  in  the  case,  and  was  therefore  entirely  immaterial.  As 
the  plaintiff  had  alleged  a  contract,  it  was  necessary  for  him  to  prove 
the  contract  substantially  as  alleged.  And  the  contention  of  the 
appellant  that  the  testimony  tended  to  negative  the  theory  of  the  tes- 
timony of  the  defendant  that  plaintiff  agreed  to  effect  the  exchange 
for  a  commission  is  untenable. 

Plaintiff  further  contends  that  the  court  erred  in  overruling 
plaintiff's  objection  to  permitting  the  defendant  to  testify  in  view  of 
the  stipulation  entered  into  in  the  case.  Since  the  former  trial  of 
this  case  the  plaintiff  had  died,  and  prior  to  the  second  trial  the  fol- 
lowing stipulation  had  been  entered  into:  "It  is  hereby  stipulated 
by  counsel  for  the  respective  parties  that  *  *  *  evidence  of 
M.  E.  Distad  and  Harry  A.  Shanklin  *  *  *  may  be  read  in 
evidence  just  as  though  its  correctness  and  authenticity  were  testi- 
fied to  in  open  court,  *  *  *  each  side,  however,  reserving 
the  right  to  interpose  the  usual  objection  relative  to  competency, 
materiality,  relevancy,  and  proper  cross-examination."  Under  this 
stipulation   the  testimony  of  the  plaintiff  was   read   in   evidence. 
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but  the  defendant,  appearing  in  person  at  the  trial,  was  permitted 
by  the  court  to  testify  in  his  own  behalf,  notwithstanding  the  stip- 
ulation. Had  Shanklin  not  been  present  at  the  trial,  his  former 
testimony  under  the  stipulation  might  have  been  read  in  evidence; 
but  the  stipulation  did  not  have  the  effect  to  prevent  Shanklin,  if 
present  at  the  trial,  from  testifying  in  his  own  behalf,  and  we  dis- 
cover no  error  in  the  court'§  ruling  in  permitting  him  to  so  testify. 
It  is  further  contended  on  the  part  of  the  appellant  that  the 
court  erred  in  overruling  plaintiff's  objection  to  the  introduction 
of  a  certain  telegram  marked  "Ex.  i,"  which  reads  as  follows: 
"Chamberlain,  S.  D.,  August  isth,  1896.  To  H.  A.  Shanklin,  To- 
ledo, Iowa:  Can  get  store  building,  value  $2,500,  rented  for  $20 
per  month,  good  town  fifty  miles  north  of  Sioux  City,  for  your  eq- 
uity in  land.  You  pay  interest  to  date.  Answer.  [Signed]  M. 
C.  Distad."  This  telegram  was  objected  to  on  the  ground  that  the 
same  was  not  the  best  evidence,  that  no  proper  foundation  had  been 
laid,  that  it  could  not  be  introduced  in  evidence  until  it  had  been 
shown  that  it  was  originally  sent  by  the  person  purporting  to  have 
sent  it,  or  by  some  one  authorized  by  him  to  deliver  the  same  to 
the  telegraph  company  at  Chamberlain.  The  defendant  thereupon 
stated  that  the  telegram  was  offered  in  evidence  without  objection 
on  the  former  trial  of  this  case,  that  M.  E.  Distad  is  now  dead,  and 
that  under  the  rule  of  the  telegraph  office  original  telegrams  after 
six  months  are  destroyed.  The  court  thereupon  remarked  that  it 
was  an  exhibit  at  the  former  trial.  It  was  shown  that  such  ex- 
hibit was  received  in  evidence  without  objection  to  its  admission, 
and  it  was  admitted.  It  further  appeared  that  the  defendant  Shank- 
lin replied  to  the  telegram  August  15,  1896,  and  directed  his  letter 
to  M.  E.  Distad  at  Chamberlain,  S.  D.,  and  in  his  letter  he  says: 
"I  have  your  telegram  of  today.     *     *     *     Your  dispatch   reads 
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as  follows :"  and  then  he  gives  a  copy  of  the  telegram  which  is  the 
same  as  "Ex.  i."  We  are  of  the  opinion  that,  in  view  of  the  fact 
that  a  copy  of  the  telegram  had  been  received  without  objection  on 
the  former  trial,  at  which  M.  E.  Distad  seems  to  have  been  a  witness, 
and  the  further  fact  that  the  telegram  is  copied  in  the  letter  of 
Shanklin  to  i)istad,  and  does  not,  so  far  as  the  record  discloses, 
seem  to  have  been  questioned,  the  copy  was  properly  admitted  in  ev- 
idence. It  may  reasonably  be  presumed  that,  if  the  telegram  had 
not  been  authentic,  Distad  would  have  repudiated  it  by  reply  to  the 
letter  of  Shanklin,  and  also  in  the  evidence  on  the  former  trial  of 
the  action.  This  case  does  not  come  within  the  rule  laid  down  in 
Twine  Co.  v.  Wright,  ii  S.  D.  521,  78  N.  W,  942,  44  L.  R.  A. 
438,  as  that  case  was  a  case  of  reply  received  to  a  telegram,  and 
we  are  not  inclined  to  extend  the  doctrine  of  that  case.  Undoubt- 
edly, there  should  be  some  evidence  that  the  telegram  sought  to 
be  introduced  in  evidence  was  in  fact  sent  by  the  party  by  whom  it 
purports  to  have  been  sent ;  but  as,  in  this  case,  where  the  original, 
under  the  rule  of  the  office,  had  been  destroyed,  secondary  evidence 
is  admissible;  and  the  evidence  in  this  case,  as  before  stated,  was, 
in  our  view,  sufficient  to  establish  the  fact  that  the  telegram  offered 
was  a  transcript  of  the  original  sent  by  Distad.  In  speaking  on  this 
subject  the  court  of  appeals  of  New  York  in  Steamship  Co.  v.  Otis, 
100  N.  Y.  446,  3  N.  E.  485,  53  Am.  Rep.  221,  uses  the  following 
language:  "We  turn  now  to  the  telegrams  alleged  to  have  been 
sent  by  Otis.  While  the  transcript  delivered  to  the  person  ad- 
dressed is  for  some  purposes,  as  between  him  and  the  sender,  deemed 
the  original,  it  never  can  be  so  without  competent  proof  that  the  al- 
leged sender  did  actually  send,  or  authorize  to  be  sent,  the  dispatches 
in  question.  The  primary  and  original  evidence  of  that  fact  would 
be  the  telegram  itself  in  the  handwriting  of  the  sender,  or  of  an 
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a^ent  shown  to  haVe  been  duly  authorized.  But  when  it  appears 
that  the  telegram  has  been  destroyed  by  the  company,  secondary  evi- 
dence of  the  essential  fact  may  be  given.  The  general  term  have 
put  great  stress  upon  the  circumstances  that  when  on  the  witness 
stand  the  defendant  did  not  dispute  the  authenticity  of  the  telegrams, 
and  thence  reasoned  that  if  improperly  admitted  at  first  they  became 
competent  afterward.  There  is  much  of  force  in  the  argument,  but 
we  think  there  was  some  evidence  of  genuineness  of  a  different 
character.  Exhibit  4  is  an  agreed  cipher,  which  identifies  it  with  a 
certainty  at  least  equal  to  that  of  a  proved  handwriting." 

We  have  not  overlooked  the  other  assignments  of  error,  but 
we  are  of  the  opinion  that  the  court  committed  no  error  in  its  rul- 
ings on  the  trial  or  in  its  charge  to  the  jury. 

The  judgment  of  the  court  below  and  the  order  denying  a  new 
trial  are  affirmed. 


Home  Inv.  Co.  v.  Clarson,  et  al, 

1.  Where  a  purchaser  at  a  second  mortgage  sale,  of  which  the  third 

mortgagee  had  no  notice,  which  fact  was  not  known  to  the  purchaser, 
purchased  a  release  of  the  first  mortgage,  and  subsequently  sued 
to  be  subrogated  to  the  rights  of  the  first  and  second  mortgagees,  that 
he  was  a  stranger  to  the  matters  at  the  time  of  his  purchase  was  no 
bar  to  relief. 

2.  Plaintiff's  complaint    having    alleged    that    he    believed    the    third 

mortgagee  had  been  duly  served  with  summons,  the  complaint  showed 
a  mistake  of  fact  on  plaintiff's  part. 

3.  The  complaint  having  alleged  that  the  mortgagor  had  left  the  countryt 
insolvent,  the  complaint  was  not  demurrable  as  disclosing  no  lack 
of  an  adequate  remedy  at  law. 

Vol.  16,  S.  D.-33 
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4.  The  complaint  was  not  insufficient  for  not  alleging  that  the  mortgag- 
or owned  the  property  since,  it  being  alleged  that  he  executed  the 
mortgages,  and  all  the  parties  claiming  under  them,  it  would  be  pre- 
sumed he  was  the  owner. 

5.  Where  one  purchased  at  a  second  mortgage  sale,  of  which  the  third 
mortgagee  had  no  notice,  which  fact  was  unknown  to  the  purchaaer. 
who  subsequently  secured  a  release  of  the  first  mortgage,  and  10 
years  after  the  purchase  sued  to  be  subrogated  to  the  rights  of  the 
first  and  second  mortgagees,  the  suit  was  not  barred  by  laches.  It 
not  being  shown  that  the  third  mortgagee  had  suffered  by  the  delay. 

6.  It  appearing  that  the  third  mortgagee's  position  was  the  aame  as 
when  his  security  was  taken,  and  that  no  third  party  would  be  injared 
by  the  subrogation,  plaintiff  was  entitled  to  the  relief  sought. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Sanborn  county.  Hon.  Frank  R 
Smith,  Judge. 

Suit  by  the  Home  Investment  Company  against  George  Clarson 
and  another.  From  a  decree  for  plaintiff,  defendant  the  McCormick 
Harvesting  ^Machine  Company,  appeals.     Affirmed. 

R.  W,  Parliman,  for  appellant. 

N.  B.  Reed,  for  respondent. 

Corson,  J.  This  is  an  appeal  from  an  order  overruling  the 
demurrer  to  the  complaint,  and  the  only  question  to  be  determined 
is,  does  the  complaint  state  facts  sufficient  to  entitle  plaintiff  to  the 
relief  demanded?  which  is,  in  effect,  that  it  be  subrogated  to  the 
rights  of  the  mortgagees  in  two  certain  mortgages.  It  is  allied  in 
the  complaint,  in  substance,  that  on  or  about  the  ist  day  of  August, 
i886,  the  defendant,  George  C.  Clarson  made  and  executed  to  the 
American  Rank  and  Trust  Company  one  promissory  note  for  the 
sum  of  $500,  payable  on  July  i,  1891,  and  to  secure  the  payment 
of  the  same  he  executed  a  mortgage  to  the  said  trust  company  on  120 
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acres  of  land  situated  in  Sanborn  county,  which  mortgage  contained 
the  usual  conditions,  and  was  duly  acknowledged  and  recorded; 
that  the  defendant  Clarson  on  or  about  the  24th  day  of  August,  1886, 
executed  and  delivered  to  one  Rowley  his  certain  other  promissory 
note  for  the  sum  of  $100,  payable  in  installments  of  $10  each,  and  to 
secure  the  payment  of  said  note  and  interest  the  said  Clarson  executed 
a  second  mortgage  upon  the  property  containing  the  usual  condi- 
tions, and  which  was  acknowledged  and  recorded;  that  in  June, 
1889,  the  said  Clarson  executed  and  delivered  to  the  defendant  Mc- 
Cormick  Harvesting  Machine  Company  his  note  for  the  sum  of 
$175,  and  to  secure  the  same  executed  a  third  mortgage  upon  the 
said  premises,  containing  the  usual  conditions,  and  which  was  duly 
acknowledged  and  recorded.  The  plaintiff  further  alleges  that, 
the  said  Clarson  having  failed  to  pay  the  interest  or  principal  upon 
the  second  mortgage  executed  to  said  Rowley,  said  Rowley  pro- 
ceeded to  foreclose  the  same  by  action,  and  the  said  America|;i  Bank 
and  Trust  Company,  first  mortgagee,  and  the  said  McCormick  Har- 
vesting Machine  Company,  the  third  mortgagee,  were  made  defend- 
ants in  that  action ;  that  such  proceedings  were  had  in  said  action 
that  a  judgment  of  foreclosure  was  rendered  thereon  the  8th  day  of 
May,  1891,  directing  a  sale  by  foreclosure  of  the  said  premises  to 
satisfy  the  said  note  and  mortgage  then  owned  by  the  said  Rowley, 
and  in  pursuance  of  said  decree  the  property  was  advertised  for  sale, 
and  was  sold  by  the  sheriff  of  Sanborn  county,  and  that  the  same 
was  bid  in  by  this  plaintiff  for  the  sum  of  $132,11,  which  said  sum 
was  duly  paid  to  the  said  sheriff,  who  executed  to  this  plaintiff  a 
certificate  of  sale  to  the  same,  and  that  subsequently,  on  July  13, 
1892,  the  plaintiff  received  from  the  said  sheriff  a  deed  of  said  prop- 
erty in  the  usual  form ;  that  when  the  plaintiff  made  the  said  pur- 
chase at  said  sheriff's  sale  it  supposed  that  the  said  McCormick 
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Harvesting  Machine  Company  had  been  duly  served  with  summons 
in  said  foreclosure  action,  and  that  the  proceedings  foreclosing-  said 
second  mortgage  were  all  regular  and  legal,  and  thereupon  to  pro- 
tect its  interest  in  said  land,  on  August  3,  1891,  it  procured  from 
one  Anna  Phelps,  the  legal  holder  of  the  first  mortgage,  hereinbe- 
fore mentioned,  arid  which  mortgage  was  a  prior  and  superior  lien, 
a  duly  executed  release  of  said  mortgage  and  the  note  secured  by 
said  superior  lien,  which  was  past  due;  that  the  plaintiff  paid  the 
said  Anna  Phelps  for  said  release  the  sum  of  $570,  which  was  the 
amount  of  principal  and  interest  due  upon  the  same;  tliat  on  July 
18,  1892,  it  caused  the  said  release  to  be  recorded.  The  plaintiff  fur- 
ther alleges  that  he  secured  the  said  release  of  the  first  mortgage, 
and  caused  the  same  to  be  recorded,  under  the  mistake  of  fact  that  the 
McCormick  Harvesting  Machine  Company  had  been  duly  served 
with  process,  and  that  its  lien  had  been  extinguished  by  the  fore- 
closure proceedings  and  its  failure  to  redeem  within  the  time  pre- 
.scribed  by  law.  It  is  further  alleged  that  the  defendant  Clarson,  the 
mortgagor  in  each  of  said  mortgages,  departed  from  this  country 
some  ten  years  ago,  being  at  the  time  insolvent.  It  is  further  al- 
leged that  the  plaintiff  has  paid  the  taxes  upon  the  said  property 
since  the  year  1892,  and  that  it  acted  in  good  faith  in  procuring  the 
release  of  the  said  first  mortgage  and  in  purchasing  the  property  at 
the  foreclosure  sale  of  said  ^cond  mortgage.  Plaintiff  now  asks 
to  be  subrogated  to  the  rights  of  the  mortgagees  in  the  first  and 
second  Mortgages,  and  that  the  first  and  second  mortgages  may  be 
declared  to  be  valid  and  subsisting  liens  as  against  the  mortgage  of 
the  McCormick  Harvesting  Machine  Company. 

The  appellant  in  support  of  the  demurrer  to  the  complaint,  coo- 
tends:  "(i)  That  respondent,  when  it  purchas^sd  the  premises  at 
public  auction,  was  an  entire  stranger  to  the  whole  matter;     (2) 


Digitized  by  VjOOQ IC 


Home  Inv.  Co.  v,  Clarson  et  al  517 


April,  1902.]  Opinion  of  the  Court—CORSON,  J. 


that  there  was  no  mistake  of  fact  on  its  part;  (3)  that,  for  aught 
the  complaint  discloses,  the  respondent  has  its  remedy  at  law ;  (4) 
that  the  respondent  has  been  guilty  of  laches ;  (5)  that  the  complaint 
does  not  allege  that  George  C.  Clarson  was  the  owner  of  the  mort- 
gaged premises." 

It  is  true  that  the  plaintiff  and  respondent,  at  the  time  it  ap- 
peared at  the  sale  and  purchased  said  property,  was  an  entire  strang- 
er, but  it  did  what  it  had  a  perfect  right  to  do — purchased  the  prop- 
erty at  the  sale — and  relied  upon  the  regularity  of  the  foreclosure 
proceedings  as  a  protection  to  it  in  its  purchase ;  and  it  ought  not  to 
suffer  loss  by  reason  of  defects  in  the  foreclosure  proceedings,  of 
-which  it  had  no  actual  notice,  as  against  a  party  holding  the  subse-' 
quent  lien,  and  whose  rights  remain  unchanged. 

The  contention  of  the  appellant  that  there  was  no  mistake  of 
fact  is  not  sustained  by  the  pleadings.  It  is  distinctly  stated  in  the  • 
complaint  that  the  plaintiff  believed  and  acted  upon  the  belief 
that  the  summons  had  been  duly  served  upon  the  McCormick  Har- 
vesting Machine  Company.  This  is  a  mistake  of  fact,  as  it  had  not 
been  served  upon  that  company. 

The  further  contention  of  the  appellant  that,  for  aught  the  com- 
plaint discloses,  the  plaintiff  has  a  remedy  at  law,  is  clearly  untena- 
ble. The  complaint  alleges  that  the  defendant  Clarson  left  the  coun- 
try, insolvent,  and  we  are  therefore  unable  to  see  upon  what  theory 
the  plaintiff  could  maintain  an  action  at  law  by  which  it  could  be 
protected.  The  contention  that  it  is  not  alleged  in  the  complaint  that 
the  defendant  Clarson  was  the  owner  of  said  property  it  not  tenable, 
as  it  is  alleged  that  he  executed  the  mortgages,  and,  as  all  the  parties 
claim  under  these  mortgages,  it  will  be  presumed,  for  the  purpose 
of  this  decision,  that  he  was  the  owner  of  the  premises. 

There  is  some  force  in  the  contention  that  the  plaintiff  was  guil- 
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ty  of  laches  in  not  sooner  bringing  this  action,  but,  so  far  as  the  rec- 
ord discloses,  the  McCormick  Harvesting  Machine  Company  has 
lost  no  rights  and  suffered  no  injury  by  the  delay.  The  doctrine 
of  subrogation  is  a  favorite  one  of  equity,  and  courts  of  equity,  so 
far  as  consistent  with  the  rights  of  other  parties,  will  protect  a  party 
from  loss  who  has,  through  mistake  or  inadvertence,  released  or  can- 
celed securities  that  should  have  been  kept  alive  for  his  protection, 
Kalscheuer  v.  Upton,  6  Dak.  449,  43  N.  W.  816;  Upton  v.  Hugos,  7 
S.  D.  476,  64  N.  W.  523 ;  Bank  v.  Brock,  13  S.  D.  409,  83  N.  W.  436; 
Ricker  v.  Stott,  13  S.  D.  298,  83  N.  W.  47.  The  doctrine  of  subro- 
gation has  been  so  fully  discussed  in  the  decisions  cited  that  a  further 
discussion  seems  unnecessary.  The  doctrine  rests  on  the  broad 
basis  of  equity,  and  is  resorted  to  for  the  purpose  of  doing  justice 
between  the  parties.  The  plaintiff,  therefore,  having  by  mistake  or 
inadvertence  procured  the  release  of  a  mortgage  that  should,  for  its 
protection,  have  been  kept  in  force,  is  clearly  entitled  to  have  the  same 
restored  of  record,  and  also  to  have  the  second  mortgage,  the  fore- 
closure of  which  is  practically  invalid,  restored,  it  appearing,  as  be- 
fore stated,  that  the  position  of  the  McCormick  Harvesting-  Ma- 
chine Company  is  identically  the  same  that  it  was  when  it  accepted 
its  mortgage,  namely,  holding  a  lien  subsequent  to  and  subject  to  the 
lien  of  the  two  prior  mortgages.  So  far  as  it  appears  from  the  com- 
plaint, no  third  party  will  sustain  any  injury  by  reason  of  the  pro- 
posed subrogation. 

The  court  was  therefore  clearly  right  in  overruling  the  demur- 
rer, and  the  order  overruling  the  same  is  affirmed. 
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Lone  Tree  Ditch  Co.  et  al  v.  Cyclone  Ditch  Co,  et  aL 

1.  The  riparian  rights  of  the  pre-emptor  of  public  lands  as  against  pri- 
vate parties  attach  at  the  time  of  settlement  on  the  land»  and  not  at 
date  of  final  proof. 

2.  Comp.  Laws,  §  2771,  providing  that  the  owner  of  land  owns  water 
standing  thereon  but  not  forming  a  definite  stream,  and  that  water 
in  a  definite  stream  formed  by  nature  over  and  under  the  surface 
may  be  used  by  him  so  long  as  it  remains  there  but  he  may  not 
prevent  the  natural  flow  of  the  stream,  is  not  inconsistent  with  the 
act  of  1881  prescribing  that  any  person  who  may  have  or  hold  a  title 
or  possessing  right  or  title,  to  any  mineral  or  agricultural  lands,  shall 
be  entitled  to  the  usual  enjoyment  of  the  waters  of  the  streams  or 
creek  for  mining,  milling  agricultural,  or  domestic  purposes,  provided 
that  the  right  to  sucli  use  shall  not  interfere  with  any  prior  right 
or  claim  to  such  waters,  where  the  law  has  been  complied  with  in  doing 
the  necessary  work;     and  hence  is  not  repealed  thereby. 

3.  Under  Comp.  Laws,  §  2771,  providing  that  water  running  in  a  definite 

stream  formed  by  nature  over  and  under  the  surface  may  be  used 
by  the  owner  of  the  land  so  long  as  it  remains  tliere,  but  he  may  not 
prevent  the  natural  flow  of  the  stream,  a  riparian  owner  may  use  a 
reasonable  quantity  of  the  water  flowing  over  or  along  his  lands  for 
Irrigation  purposes. 

4.  Appropriators  of  water  whose  rights  were  acquired  subsequent  to 
those  of  an  upper  rii>arian  owner  cannot  complain  of  the  use  by  such 
owner  of  the  water  for  irrigation  purposes. 

6.  Whether  the  use. of  a  certain  amount  of  water  for  irrigation  purpos- 
es was  excessive  could  not  be  determined  on  appeal  where  the  evi- 
dence was  not  before  the  supreme  court 

(Opinion  filed  March  1,  1902. 

Appeal  from  circuit  court,  Pennington  county.  Hon.  Levi  Mc- 
Qm,  Judge. 

Suit  by  the  Lone  Tree  Ditch  Company  and  others  against  the 
Cyclone  Ditch  Company  and  others.  From  a  decree  in  favor  of 
the  defendants,  the  plaintiffs  appeal.     Affirmed. 
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Charles  W.  Brown,  for  appellants. 
No  appearance  for  respondents. 

Corson,  J.  This  is  an  appeal  from  the  part  of  a  decree  in  this 
case  adjudging  to  the  defendant,  Joseph  Jolly,  the  right  to  loo 
miner's  inches  of  the  water  of  Rapid  creek,  as  prior  and  superior 
to  the  right  of  the  plaintiffs  to  the  water  of  said  creek.  The  action 
was  brought  by  the  plaintiff's  to  restrain  defendants  from  diverting 
the  waters  of  Rapid  creek  from  the  plaintiff's  ditch,  or  in  any  man- 
ner interfering  with  the  plaintiff's  right  thereto. 

The  court  found  that  the  plaintiffs  and  their  predecessors  in 
interest  appropriated  the  waters  of  said  creek  to  the  extent  of  1,300 
miner's  inches  on  the  23d  day  of  March,  1882,  when  the  notice  of 
their  appropriation  of  the  water  of  said  creek  was  posted.  The 
court  further  found  that  the  defendant  Jolly  settled  upon  land  sit- 
uated on  said  creek  on  the  3d  day  of  February,  1879 ;  filed  a  declara- 
tory statement  therefor  on  the  3d  day  of  April,  1880 ;  and  made  cash 
entry  thereof  under  the  pre-emption  laws  of  the  United  States  on 
August  15,  1882;  and  he  received  the  government  patent  therefor, 
bearing  date  July  30,  1884,  containing  the  usual  condition  or  reser- 
vation, "subject  to  any  vested  and  accrued  water  rights  for  mining, 
agricultural,  manufacturing  and  other  purposes."  And  the  court 
concludes,  as  a  matter  of  law,  that  the  defendant  Jolly  having  made 
a  settlement  upon  the  land  owned  by  him  prior  to  the  location  and 
appropriation  of  the  waters  of  Rapid  creek  by  the  plaintiffs  and 
their  predecessors  in  interest,  and  prior  to  their  settlement  upon  or 
entry  of  their  said  riparian  lands,  and  the  said  land  of  the  defendant 
Jolly  being  riparian  to  said  creek,  the  said  Jolly  has  the  prior  right 
to  the  use  of  the  said  water  from  the  said  stream,  to  the  amount  of  100 
miner's  inches,  for  the  irrigation  of  his  said  riparian  lands ;  and  that 
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such  right  of  said  Jolly  is  prior  and  superior  to  any  and  all  rights  of 
the  plaintiffs  in  or  to  the  water  of  said  stream,  either  as  riparian 
owners  or  as  the  owners  of  their  said  water-right  location.  And 
the  court  after  stating  that  the  use  of  water  for  the  purpose  of  ir- 
rigation by  a  riparian  proprietor  is  a  reasonable,  necessary,  and  prop- 
er use  of  the  same,  states  the  grounds  of  its  decision,  in  substance, 
as  follows:  One  locating  land  riparian  to  a  running  stream  of 
water  in. an  arid  region  appropriates  a  sufficient  amount  of  water 
from  such  stream  for  the  purpose  of  irrigating  his  said  land,  subject 
to  the  prior  appropriation  of  those  who  may  have  appropriated  the 
water  from  the  said  stream,  either  under  the  law  relating  to  the  lo- 
cation and  appropriation  of  the  water  only  by  reason  of  a  water- 
right  location,  or  the  location  and  appropriation  of  both  land  and 
water  by  settlement  upon  entry  of  land  riparian  to  the  said  stream. 

It  will  thus  be  seen  that  two  important  questions  are  presented 
for  the  determination  of  the  court.  First.  When  did  Jolly  acquire 
the  rights  of  a  riparian  owner  as  against  the  plaintiffs  ?  Second.  Has 
the  riparian  owner  the  right  to  use  the  waters  of  a  creek  or  stream 
flowing  over  or  along  his  land,  for  irrigating  purposes,  without 
making  an  appropriation  of  the  same  in  the  matter  prescribed  by 
the  law  of  the  state?  Appellants'  first  contention  is  that  their  water 
right  located  March  23d,  1882,  is  prior  and  superior  to  the  riparian 
rights  of  defendant  Jolly,  acquired  by  his  final  proof  on  August  15, 
1882,  under  the  pre-emption  laws  of  the  United  States;  second, 
that  the  riparian  rights  were  abolished  and  abrogated  by  the  water 
right  law  of  1881 ;  third,  that  the  part  of  the  judgment  appealed 
from  is  in  any  view  erroneous  because  it  ignores  the  riparian  rights 
of  the,  plaintiffs. 

It  will  be  observed  that  the  plaintiffs  take  the  position  that  Jolly 
acquired  no  rights  as  against  them  prior  to  his  final  proof  and  en- 
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try  on  August  15,  1882.  We  are  of  the  opinion  that  this  position 
is  untenable,  and  that  the  rights  of  Jolly  as  a  riparian  owner  date 
from  February  3d,  1879,  the  time  he  settled  upon  the  tract  of  land 
"owned  by  him,  riparian  to  Rapid  creek,  with  the  intention  of  claim- 
ing the  same  as  a  pre-emption  or  homestead  claim,  and  to  which  he 
subsequently  acquired  the  government  title.  That  the  right  of  the 
homesteader  or  pre-emptor,  as  against  private  parties,  attaches  at 
the  date  of  his  entry  upon  the  land  with  the  intention  of  holding  the 
same,  seems  to  have  been  settled  by  the  svipreme  court  of  the  Unit- 
ed States  in  Sturr  v.  Beck,  133  U.  S.  541,  10  Sup,  Ct.  350,  33  L.  Ed. 
761 ;  Id.,  6  Dak.  71,  50  N.  W.  486.  This  is  evidenly  the  view  of 
Mr.  Kinney  in  his  work  cmi  irrigation.  He  says:  "It  also  settles 
the  law  to  mean  diat,  if  the  settlement  is  made  prior  to  any  appro- 
priation of  the  waters  of  the  stream  that  flows  over  the  land,  all 
appropriations  of  the  same  subsequent  to  that  date  are  subject  to 
the  riparian  rights  of  the  patentee  of  the  land."  Kin.  Irr.  §  220  p. 
355.  It  is  true  that  Jolly  could  acquire  no  rights  which  he  could 
enforce  as  against  the  government  of  the  United  States  until  he  had 
made  his  final  proof,  and  paid  the  government  price  therefor,  but 
as  against  private  parties  his  riparian  rights  attach  at  the  date  of 
his  settlement.  The  distinction  between  the  rights  of  the  pre-emp- 
tor and  the  homesteader,  as  against  private  parties  and  as  against 
the  government  of  the  United  States,  is  clearly  stated  by  Mr.  Justice 
Feld  in  Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424.  In  speak- 
ing of  the  case  of  Frisbie  v.  Whitney,  9  Wall,  187,  19  L.  Ed.  668, 
and  the  Yosemite  Valley  Case,  15  Wall.  77,  21  L.  Ed.  82,  he  says: 
"In  those  cases  the  court  only  decided  that  a  party,  by  mere  settle- 
ment upon  the  public  lands,  with  the  intention  to  obtain  a  title  to 
the  same  under,  the  pre-emption  laws,  did  not  thereby  acquire  such 
a  vested  interest  in  the  premises  as  to  deprive  congress  of  the 
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power  to  dispose  of  the  property;  but  whilst,  according  to  these 
decisions,  no  vested  right  as  against  the  United  States  is  acquired 
until  all  the  prerequisites  for  the  acquisition  of  the  title  have  been 
complied  with,  parties  may,  as  against  each  other,  acquire  a  right 
to  be  preferred  in  the  purchase  or  other  acquisition  of  the  land, 
when  the  United  States  have  determined  to  sell  or  donate  the  prop- 
erty. In  all  such  cases,  the  first  in  time  in  the  commencement  of 
proceedings  for  the  acquisition  of  the  title,  when  the  same  are  reg- 
ularly followed  up,  is  deemed  to  be  the  first  in  right."  This  is  cited 
with  approval  by  the  court  in  Sturr  v.  Beck,  supra,  and  the  court 
in  its  opinion  in  that  case  uses  the  following  language :  "And  as  to 
the  mere  settlement  with  the  intention  of  obtaining  title  under  the 
pre-emption  laws,  while  it  has  been  held  that  no  vested  right  in  the 
land  as  against  the  United  States  is  acquired  until  all  the  pre-re- 
quisites  for  the  acquisition  of  the  title  have  been  complied  with,  yet 
rights  in  parties  as  agaipst  each  other  were  fully  recognized  as  exist- 
ing, based  upon  priority  in  the  initiatory  steps,  when  followed  up  to 
a  patent.  'The  patent  which  is  afterwards  issued  relates  back  to  the 
date  of  the  initiatory  act,  and  cuts  off  all  intervening  claimants.' 
Shepley  V.  Cowan,  91  U.  S.  330,  337,  23  L.  Ed.  424."  It  will  be  no- 
ticed that  the  learned  court  uses  the  expression  "under  the  pre- 
emption laws"  showing  that  the  court's  attention  was  particularly 
called  to  pre-emptioners.  It  will  be  further  noticed  the  court  quoted 
with  approval  the  statement,  made  in  Shepley  v.  Cowan,  that  "the 
patent  which  is  afterwards  issued  relates  back  to  the  date  of  the  in- 
itiatory act,  and  cuts  off  all  intervening  claimants."  While  it  is 
trtie  the  court  in  that  case  was  discussing  the  rights  of  the  home- 
steader, the  reasoning  of  the  court  would  seem  to  be  equally  appli- 
cable to  the  case  of  the  pre-emptor,  and  in  fact  we  think  we  may  rea- 
sonably conclude  from  the  language  used  by  the  court  in  that  case. 
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before  quoted,  that  it  intended  the  same  rule  to  apply  in  both  classes 
of  cases. 

Section  5464,  Comp.  Laws,  provides:  "Any  person  settled 
upon  the  public  lands  belonging  to  the  United  States,  on  which  set- 
tlement is  not  expressly  prohibited  by  congress,  or  some  department 
of  the  general  governmenf,  may  maintain  an  action  for  any  injury 
done  the  same,  also  an  action  to  recover  tlie  possession  thereof,  in 
the  same  manner  as  if  he  possessed  a  fee-simple  title  to  said  lanA" 
It  will  thus  be  seen  that  the  rights  of  a  pre-emptor  who  has  settled 
upon  lands  subject  to  private  entry  are  fully  recognized  and  protect- 
ed, by  the  law  of  this  state,  prior  to  his  final  entry  and  purchase  of 
the  land  and  the  receipt  of  the  patent  therefor.  It  is  quite  clear  that 
Jolly,  at  the  time  he  made  his  declaratory  statement,  if  not  at  the  time 
of  his  settlement  upon  the  land,  acquired  the  rights  of  a  riparian 
owner  as  against  the  plaintiffs,  which  subsequently  appropriated  the 
waters  of  Rapid  creek.  The  learned  circuit  court  therefore  decided 
correctly  in  holding  that  Jolly's  right  was  prior  and  superior  to  the 
rights  of  the  plaintiffs. 

The  next  question  presented  is :  Did  Jolly,  as  a  riparian  owner, 
have  the  right  to  use  a  portion  of  the  waters  of  Rapid  creek  for 
irrigating  his  land?  Upon  this  question  the  appellants  contend: 
First.  That  section  2771  was  repealed  by  the  act  of  1881.  Second. 
If  the  section  was  not  repealed,  a  riparian  owner  has  not  the  right 
under  the  law  to  use  water  for  the  purpose  of  irrigation.  Section 
2771  provides  as  follows:  "The  owner  of  the  land  owns  water 
standing  thereon,  or  flowing  over  or  under  its  surface,  but  not 
forming  a  definite  stream.  Water  running  in  a  definite  streaih, 
formed  by  nature  over  and  under  the  surface,  may  be  used  by  him 
so  long  as  it  remains  there ;  but  he  may  not  prevent  the  natural  flow 
of  the  stream,  or  of  the  natural  spring  from  which  it  commences  its 
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definite  course,  nor  pursue  nor  pollute  the  same."  The  first  section 
of  the  law  of  1881  reads  as  follows :  "Any  person  or  persons,  cor- 
poration or  company,  who  may  have  or  hold  a  title  or  possessory 
right  or  title  to  any  mineral  or  agricultural  lands  within  the  limits 
of  this  territory,  shall  be  entitled  to  the  usual  enjoyment  of  the  wa- 
ters of  the  streams  or  creeks  in  said  territory  for  mining,  milling,  ag- 
ricultural or  domestic  purposes;  provided,  that  the  right  to  such^ 
use  shall  not  interfere  with  any  prior  right  or  claim  to  such  waters 
when  the  law  has  been  complied  with  in  doing  the  necessary  work." 
Section  2029,  Comp.  Laws.  The  law  of  which  this  section  constitutes 
a  part  was  enacted  in  1881,  and  contains  no  repealing  clause.  Unless, 
therefore,  the  act  is  clearly  inconsistent  with  the  provisions  of  sec- 
tion 2771,  that  section  still  remains  in  force.  Upon  an  examination 
of  the  act  of  1881,  we  are  satisfied  that  it  contains  no  provision  in- 
consistent with  the  provisions  of  that  section.  Sections  2339,  2340, 
Rev.  St.  U.  S.,  provide  as  follows :  "Whenever,  by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining,  agricultural,  manufac- 
turing, or  other  purposes,  have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the  same.  *  *  *  All 
patents  granted,  or  pre-emptions  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water  rights,  or  rights  to  ditches 
and  reservoirs  used  in  connection  with  such  water  rights,  as  may  have 
been  acquired  under  or  recognized  by  the  preceding  section." 

The  government  has  by  these  provisions  recognized  the  right 
of  appropriating  water,  and  taking  the  same  from  its  natural  chan- 
nel. The  legislature  of  this  state  has  properly  provided  for  the  mak- 
ing of  such  appropriations,  but  the  right  of  the  riparian  owners  to 
the  use  of  such  waters,  which  have  become  vested,  are  such  as  are 
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prescribed  by  section  2771.  In  our  opinion,  therefore,  the  provis- 
ions of  section  2771  are  still  in  force,  and  this  seems  to  have  been 
the  opinion  of  the  supreme  court  of  the  United  States  in  Sturr  v. 
Beck,  supra.  In  that  opinion  the  court  says:  "The  ninth  section 
of  the  act  of  1866  ( 14  Stat.  253)  is  referred  to  by  Mr.  Justice  Field  in 
Atchison  v.  Peterson,  20  Wall.  507,  512,  22  L.  Ed.  414,  and  in  the 
opinion  it  is  said  that  *the  government  being  the  sole  proprietor  of 
all  the  public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common-law  doc- 
trine of.  riparian  proprietorship  with  respect  to  the  water  of  those 
streams.'  When,  however,  the  government  ceases  to  be  the  sole 
proprietor,  the  right  of  the  riparian  owner  attaches,  and  cannot  be 
subsequently  invaded.  As  the  riparian  owner  has  the  right  to  have 
the  water  flow  ut  currere  solebat,  undiminished  except  by  reasona- 
ble consumption  of  upper  proprietors,  and  no  subsequent  attempt  to 
take  the  water  only  can  override  the  prior  appropriation  of  both 
land  and  water,  it  would  seem  reasonable  that  lawful  riparian  occu- 
pancy with  intent  to  appropriate  the  land  should  have  the  same 
effect."  The  court  also  quotes  section  2771,  and  also  the  first  sec- 
tion of  the  law  of  1881,  and  seems  to  assume  that  both  the  section 
and  the  act  are  in  full  force. 

This  brings  us  to  the  last  question,  namely :  Has  the  defendant 
Jolly,  as  riparian  owner,  a  right  to  use  the  waters  of  said  creek  for 
the  purpose  of  irrigation?  Section  2771,  before  quoted,  is  a  concise 
statement  of  the  common-law  doctrine  applicable  to  the  rights  of 
riparian  owners.  This  is  apparent  fr6m  the  fact  that  that  section 
is  a  literal  copy  of  section  256  of  the  proposed  code  for  the  state  of 
New  York,  and  the  code  commissioners  of  that  state,  in  a  note  to 
that  section,  cite  a  large  number  of  English  and  American  decisions 
in  which  the  doctrine  of  the  common  law  as  applied  to  riparian  own- 
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ers  is  discussed,  and  among  them  the  two  leading  cases  from  New 
York  of  Arnold  v.  Foot,  12  Wend,  330,  and  Van  Hoesen  v.  Coven- 
try, 10  Barb.  518.  While  owing  to  climatic  conditions  in  Great 
Britain,  where  the  common  law  as  to  riparian  owners  had  its  origin, 
and  the  Eastern  states  of  this  Union,  where  the  common  law  govern- 
ing those  rights  has  been  adopted,  water  for  irrigating  purposes 
was  not  usually  required,  still  the  common  la^  seems  to  have  recog- 
nized the  right  of  the  riparian  owner  to  use  a  reasonable  amount  of 
water  for  irrigating  purposes.  Elliott  v.  Railroad  Co.,  10  Cush,  193. 
57  Am.  Dec.  85.  This  subject  was  fully  considered  by  the  learned 
supreme  court  of  California  in  an  exhaustive  opinion,  in  the  im- 
portant case  of  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674,  under 
proposition  15,  on  page  394,  69  Cal.,  and  page  755,  10  Pac.  The 
court  in  that  case,  speaking  by  Mr.  Justice  McKinstry,  reviewed 
the  English  and  American  authorities,  and  arrived  at  the  conclusion 
that  at  common  law  the  riparian  owner  had  the  right  to  use  the 
water  flowing  over  or  along  his  land  for  irrigating  the  same,  and,  in 
view  of  the  fact  that  irrigation  was  necessary  in  order  for  the  suc- 
cessful growing  of  crops  in  that  state,  the  riparian  owner  had  the 
right  to  use  a  reasonable  amount  of  water  of  the  stream  for  irri- 
gating his  land  riparian  thereto.  In  that  state,  as  in  this,  two  systems 
prevail:  One  for  acquiring  the  use  of  water,  for  irrigating  pur- 
poses, by  appropriation;  and  the  other,  the  common-law  right  to 
the  use  of  water,  not  so  legally  appropriated  for  irrigating  purposes, 
by  the  riparian  owner.  The  rule  as  established  in  that  state  is  more 
clearly  stated  in  Harris  v.  Harrison,  93  Cal.  676,  29  Pac.  325,  in 
which  the  court  says :  "But  in  some  of  the  western  and  southwest- 
em  states  and  territories,  where  the  year  is  divided  into  one  wet  and 
one  dry  season,  and  irrigation  is  necessary  to  successful  cultivation 
of  the  soil,  the  doctrine  of  riparian  ownership  has  by  judicial  de- 
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cision  been  modified  or  rather  enlarged,,  so  as  to  include  the  reason- 
able use  of  natural  water  for  irrigating  the  riparian  land,  although 
such  use  may  appreciably  diminish  the  flow  down  to  the  lower  ri- 
parian proprietor.  And  this  must  be  taken  to  be  the  established 
rule  in  California,  at  least,  where  irrigation  is  thus  necessary.  Lux 
V.  Haggin,  69  Cal.  394,  10  Pac.  755.  Of  course  there  will  be  great 
difficulty  in  many  cases  to  determine  what  is  such  reasonable  use; 
and  Vhat  is  such  reasonable  use  is  a  question  of  fact,  and  depends 
upon  the  circumstances  appearing  in  each  particular  case.'  The  larg- 
er the  number  of  riparian  proprietors  whose  rights  are  involved,  the 
greater  will  be  the  difficulty  of  adjustment.  In  such  a  case,  the  length 
of  the  stream,  the  volume  of  water  in  it,  the  extent  of  each  ownership 
along  the  banks,  the  character  of  the  soil  owned  by  each  contestant, 
the  area  sought  to  be  irrigated  by  each — all  these,  and  many  other 
considerations — must  enter  into  the  solution  of  the  problem  ;  but  one 
principle  is  surely  established,  namely,  that  no  proprietor  can  absorb 
all  the  water  of  the  stream,  so  as  to  allow  none  to  flow  down  to  his 
neighbor."  In  what  is  known  as  the  Black  Hills  region  in  this  state, 
similar  conditions  exist  to  those  of  California.  Crops  cannot  be 
successfully  raised  in  that  section  without  irrigation.  To  hold, 
therefore,  as  contended  for  by  the  appellant,  that  the  waters  of  a 
stream  not  appropriated  prior  to  the  acquision  of  the  right  of  the  ri- 
parian owners  must  flow  in  undiminished  quantity  through  the  land 
of  the  various  riparian  oVners,  without  the  right  to  use  the  same  for 
irrigating  purposes,  would  in  eflFect  deprive  them  of  the  use  of  the 
waters  of  running  streams,  and  cause  great  deteriment  to  the  settlers 
in  that  part  of  the  country.  It  seems  to  us,  therefore,  that  we  may 
very  properly  construe  the  section  we  are  considering  in  such  a  man- 
ner as  to  permit  riparian  owners  to  use  a  reasonable  quantity  of  the 
water  flowing  over  or  along  their  lands  for  irrigating  the  same.    Of 
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course,  no  one  riparian  owner  would  have  the  right  to  divert  all  the 
water  of  a  creek  for  irrigating  his  land,  to  the  exclusion  of  all  other 
riparian  owners,  and,  as  stated  by  the  California  courts,  there  is  nec- 
essarily some  difficulty  in  adjusting  the  rights  of  the  various  ripa- 
rian owners  so  that  justice  may  be  done  to  all.  But  as  the  court 
settling  these  rights  passes  upon  the  question  as  a  question  of  fact, 
it  will,  after  a  full  consideration  of  all  the  circumstances  connected 
with  the  use  of  water  of  the  stream,  and  the  various  rights  of  the 
different  owners,  be  able  to  properly  adjust  these  rights.  Under 
this  view  of  our  statute,  the  rights  of  prior  appropriators  of  the  water 
of  a  stream  are  fully  protected,  and  water  not  so  appropriated  may 
be  properly  used  for  irrigating  purposes.  In  some  of  the  states  in 
the  arid  regions  of  the  west,  the  courts  hold  that  the  common  law 
is  inapplicable,  and  therefore  not  in  force.  Such  is  the  rule  in  Ne- 
vada (Reduction  Works  v.  Stevenson  [Nev.]  21  Pac,  317,  4  L.  R.  A. 
60,  19  Am.  St.  Rep.  364)  ;  In  Idaho  (Drake  v.  Earhart  [Idaho] 
23  Pac.  541) ;  in  Wyoming  (Moyer  v.  Preston  [Wyo.]  44  Pac.  845, 
71  Am.  St.  Rep.  914)  ;  in  Colorado  (Hammond  v.  Rose,  11  Colo. 
526,  19  Pac.  466,  7  Am.  St.  Rep.  258)  ;  and  Mr.  Kinney,  in  his 
work  on  irrigation,  states  that  the  same  doctrine  is  held  in  Utah, 
Arizona,  New  Mexico  and  Montana.  But  we  are  of  the  opinion  that 
the  doctrine  as  applied  to  the  rights  of  appropriators  and  riparian 
o^yners  by  the  courts  of  California,  in  view  of  the  statute  law  of  this 
state,  is  the  correct  doctrine,  and  more  consistent  with  our  system  of 
water  rights.  Taking  this  view  of  our  statute,  we  are  of  the  opin- 
ion that  the  court  below  ruled  correctly  in  adjudging  to  defendant 
Jolly  the  right  to  the  use  of  100  inches  of  the  water  of  Rapid  creek 
for  irrigating  purposes,  as  his  rights  as  a  riparian  owner  accrued 
prior  to  the  appropriation  of  the  plaintiffs. 

Certainly  the  plaintiffs,  as  subsequent  appropriators,  have  no 
V(»l.  15  S.  I).— 34 
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right  to  complain,  for,  though  riparian  owners  as  well  as  appropria- 
tors,  their  rights  as  riparian  owners  were  also  subsequent  to  those 
of  Jolly. 

The  evidence  not  being  before  us,  we  cannot  say  that  the  lOO 
inches  allowed  Jolly  was  execessive.  '  The  judgment  of  the  circuit 
court  is  affirmed. 

Haney,  p.  J.  (concurring  specially).  The  riparian  rights  of 
the  defendant  Jolly  are  correctly  determined  in  the  foregoing  de- 
cision, for  the  reason  that  he  settled  upon  his  land  before  the  act 
of  1881  took  effect.  In  my  opinion  the  legislature  intended  by  that 
act  to  substitute  the  law  of  appropriation  for  the  common  law  re- 
lating to  the  waters  of  streams  and  creeks.  It  seems  to  me  the  act 
should  be  regarded  as  an  appropriation  of  such  waters  by  the  terri- 
tory; and  that  titles  to  lands  settled  upon  since  it  took  effect  are 
subject  to  the  right  of  appropriation. 


J.  I.  Case  Threshing  Machine  Co.  v.  Eichinger,  et  aL 

1.  Under  Comp.  Laws,  |  4938,  providing  the  court  maj  all«w  the  amend- 
ment of  a  pleading  by  the  addition  of  allegations,  it  was  proper  to 
allow  such  an  amendment  to  a  complaint  where  it  stated  no  new 
cause  of  action,  as  evidenced  by  the  fact  that  a  recovery  under  the  orlc- 
inal  complaint  would  have  been  a  bar  to  a  recovery  under  the  cout- 
plaint  as  amended. 

2.  Comp.  Laws,  §  4911,  providing  that,  if  the  complaint  he  amended,  a 
copy  thereof  must  be  served  on  defendant,  who  muat  answer  within 
30  days,  applies  only  to  complaints  amended  after  a  demurrer  to  the 
same  has  been  sustained,  and  has  no  application  to  an  amen^neent 
made  in  the  action  by  order  of  the  court. 

3.  Where  a  notice  of  motion  for  leave  to  amend  a  coaiplaint  was  aarred 
10  days  before  term,  and  the  trial  was  had  on  the  eighth  day  ef  tlM 
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term,  aDd  it  was  not  shown  by  defendants'  affidavit  for  a  continuance 
that  there  were  absent  witnesses  whose  testimony  could  not  be  ob- 
tained, nor  that  defendants  were  surprised,  though  it  appeared  coun- 
sel were  busy  in  the  trial  of  cases,  and  had  no  time  to  prepare  the 
required  answer,  a  continuance  was  properly  denied. 

4.  Comp.  Laws,  §  5034,  provides  for  the  giving  of  notice  of  trial  and 
filing  of  a  note  of  issue,  and  that  "there  need  be  but  one  notice  of 
trial  and  one  note  of  issue  from  either  party,  and  the  action  must 
remain  on  the  calendar  until  disposed  of,  and  when  called  may  be 
brought  to  trial  by  the  party  giving  the  notice."  Held^  that  after 
the  filing  of  an  amended  complaint  it  is  not  necessary  to  serve  another 
notice  of  trial  and  note  of  issue. 

6.  In  claim  and  delivery  by  the  seller  of  a  threshing  machine  against 
the  purchaser,  on  the  latter's  failure  to  give  notes  and  mortgage 
therefor  as  agreed,  defendants  set  up  an  estoppel  in  that  defendants 
had  paid  freight  on  the  machine  with  knowledge  of  plaintiff's  agent, 
and  with  knowledge  of  such  agent  had  taken  possession  of  the  ma- 
chine, and  expended  money  in  repairing  the  same.  Held,  that  a  de- 
murrer to  the  defense  was  properly  sustained,  defendants  having 
agreed  ,to  pay  the  freight,  and  the  improvements  on  the  machine 
not  seeming  to  have  been  required  by  defects  therein. 

6.  Since  defendants  were  seeking  to  charge  plaintiffs  by  the  acts  of  their 
agent,  it  was  proper  to  admit  in  evidence  the  agreement  under* 
which  the  agent  was  authorized  to  act  as  agent  and  containing  his 
instructions. 

7.  Comp.  Laws,  §§  3643,  3644,  provide  that  a  buyer  must  pay  the  price 
of  the  thing  sold  on  its  delivery,  and  must  take  it  away  within  a  rea- 
sonable time  after  the  seller  offers  to  deliver  it;  and  on  an  agree- 
ment for  sale,  with  warranty,  the  buyer  has  a  right  to  inspect  the 
thing  sold  for  a  reasonable  time  before  accepting  it.  The  puchaser  of 
a  threshing  machine  gave  the  seller  an  old  machine  in  part  payment, 
and  agreed  to  give  notes  and  a  mortgage  for  the  balance.  The  pur- 
chaser paid  the  freight  on  the  new  machine,  and  on  its  arrival  un- 
loaded it,  and  ^ut  the  same  in  running  order,  but  refused  to  give,  the 
notes  and  mortgage.  Heldy  on  claim  and  delivery  for  the  machine 
by  the  seller,  that  there  had  been  no  delivery. 
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8.  The  machine  not  having  been  delivered^  defendants  were  not  entitled 
to  compensation  for  the  use  of  the  machine  for  the  time  it  was  held 
by  the  sheriff. 

9.  Where  an  agent  for  the  manfacturer  of  threshing  machines  falsely 
represents  to  a  purchaser  that  the  machine  purchased  is  shipped  and 
on  the  way,  and  relying  on  such  statement,  the  purchaser  delivers  an 
Qld  machine  in  part  payment,  the  seller  is  not  liable  for  damages 
to  the  purchaser  from  loss  of  the  use  of  the  old  machine  while  waiting 
for  the  arrival  of  the  new  one,  in  the  absence  of  a  showing  that  the 
agent  had  authority  to  make  such  representation,  or  that  the  seller 
knew  of  the  representation,  and  it  appearing  that  the  instructions 
to  the  agent  forbade  any  agreement  to  deliver  on  any  particular  day. 

(Opinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Deuel  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine  Company  against 
J.  R.  Eichinger  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

George  H.  Marquis  and  Albert  R.  Allen,  for  appellants. 

George  IV,  Case  and  H,  H.  Potter,  for  respondent. 

Corson,  J.  This  is  an  action  in  claim  and  deliver}^  to  recover 
possession  of  certain  threshing  machinery.  The  plaintiff  is  engaged 
in  the  manufacture  of  threshing  machines  at  Racine,  Wis.,  and  the 
defendants  are  residents  of  Clear  Lake,  Deuel  county,  in  this  state. 
On  July  29,  1898,  the  defendants  gave  a  written  order  to  the  plain- 
tiff, through  its  local  agent,  for  the  threshing  machinery,  agreeing 
to  receive  the  same  on  arrival,  subject  to  warranty  therein,  and  to 
pay  freight  charges  thereon,  and  to  pay  for  the  same  by  turning  over 
to  the  plaintiff  a  second  hand  threshing  outfit,  and  executing  and 
delivering  certain  notes,  secured  by  chattel  mortgage,  for  the  unpaid 
balance.    On  August  i8th  the  defendants  delivered  the  second  hand 
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rig  to  the  said  agent  in  part  payment  for  the  new  machinery.  The 
new  machinery,  however,  did  not  arrive  at  Clear  Lake  until  Septem- 
ber 5th,  at  which  time  the  defendants  paid  the  freight,  assisted  in  un- 
loading the  machinery,  setting  the  same  up,  and  took  it  to  a  nearby 
blacksmith  shop  to  have  some  slight  changes  made  in  it.  After  the 
defendants  had  examined  the  new  machinery,  and  were  apparently 
satisfied  with  it,  the  agent  of  the  plaintiff  demanded  of  defendants 
the  notes  and  security  agreed  to  be  delivered  for  the  unpaid  balance 
due  upon  the  same.  These  they  refused  to  give,  and  upon  demand 
refused  to  deliver  up  to  the  agent  the  possession  of  the  machine. 
Thereupon  this  action  was  instituted  to  recover  possession  of  the 
same.  On  the  20th  of  October,  1898,  a  notice  of  trial  was  served 
and  a  note  of  issue  filed  by  the  respective  parties  for  the  March  term, 
1899,  of  the  circuit  court.  At  the  opening  of  said  court  on  March 
2 1  St,  plaintiff,  upon  notice  previously  served,  moved  the  court  for 
leave  to  file  an  amended  complaint.  This  motion  was  granted  by  the 
court  over  the  objection  of  the  defendants,  who  duly  excepted.  The 
first  error  assigned  is  that  the  court  erred  in  granting  the  plaintiff 
leave  to  file  the  amended  complaint. 

It  is  contended  on  the  part  of  the  appellants  that  the  amended 
complaint  served  contained  a  new  cause  of  action,  and  the  court  was 
not,  therefore,  authorized  to  permit  such  an  amendment  at  the  begin- 
ning of  the  term  of  court,  and  its  allowance  at  thJit  time  was  an  abuse 
of  its  discretion.  Under  the  system  of  pleading  in  force  in  this  state 
it  is  the  duty  of  the  courts  in  furtherance  of  justice  to  exercise  their 
powers  liberally  in  permitting  amendments  to  pleadings,  in  order  that 
the  real  issues  between  the  parties  may  be  fairly  tried.  In  the  case 
at  bar,  while  the  amended  complaint  sets  out  the  facts  on  which  the 
plaintiff  relies  more  fully  and  in  detail,  the  facts  constituting  the 
cause  of  action  do  not,  in  our  view  of  the  case,  change  the  nature 
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of  the  action,  or  set  up  a  new  cause  of  action.  Willis  v.  De  Witt, 
3  S.  D.  281,  52  N.  W.  1090.  In  I  Enc.  PL  and  Prac.  p.  556,  the 
following  general  rule  is  laid  down  as  a  test  of  whether  or  not  the 
amended  pleading  states  a  new  or  different  cause  of  action :  "It  has 
been  declared  to  be  a  fair  test  in  determining  whether  a  new  cause 
of  action  is  alleged  in  the  amendments  to  inquire  if  a  recovery  had 
upon  the  original  complaint  would  be  a  bar  to  any  recovery  under 
the  amended  complaint,  or  if  the  same  evidence  would  settle  both," 
etc.  Section  4938,  Comp.  Laws,  as  amended  by  Chapter  54,  Laws 
1897;  Lustig  V.  Railway  Co.  (Sup.)  20  N.  Y.  Supp.  477;  Goby 
V.  Ibert  (City  Ct.  Brook.)  25  N.  Y.  Supp.  998.  Clearly,  in  this 
case  a  verdict  and  judgment  for  or  against  the  plaintiff  on  the  trial 
upon  the  original  complaint  would  have  constituted  a  bar  to  any  re- 
covery upon  the  amended  complaint.  Both  actions  were  for  the 
recovery  of  this  machinery,  and  the  facts  stated  in  the  amended  com- 
plaint could  have  all  been  given  in  evidence  under  the  original  ccxn- 
plaint. 

It  is  further  contended  by  the  appellants  that  the  court  erred  in 
denying  defendants'  application  for  a  continuance,  and  ordering 
that  the  case  stand  for  trial  for  the  March  term,  and  that  the  defend- 
ants should  answer  the  amended  complaint  when  the  case  should 
be  called  for  trial.  The  notice  of  motion  for  leave  to  amend  was 
served  some  ten  days  before  the  commencement  of  the  term,  and 
about  eight  days  intervened  between  the  commencement  of  the  term 
and  the  time  of  the  trial.  This  contention  of  the  appellants  is  .based 
upon  three  propositions :  ( i )  That  under  Section  491 1  the  defend- 
ants had  30  days  in  which  to  answer  the  amended  complaint;  (2) 
that  two  short  a  time  intervened  between  the  time  of  filing  the  amend- 
ed complaint  and  the  trial  to  enable  the  defendants  to  properly  pre- 
pare an  answer  and  to  prepare  for  trial;    and  (3)  no  new  notice 
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of  trial  and  note  of  issue  had  been  served  and  filed  after 
the  amended  complaint  was  filed,  and  .  that,  therefore,  the 
court  had  no  jurisdiction  to  proceed  with  the  trial.  Neither  of 
these  propositions  is  tenable.  Section  491 1,  which  provides  that, 
"if  the  complaint  be  amended  a  copy  thereof  must  be  served  on  the 
defendant,  who  must  answer  it  within  30  days,"  applies  only  to  com- 
plaints amended  after  a  demurrer  to  the  same  has  been  sustained, 
and  has  no  application  to  an  amendment  made  in  the  action  by  order 
of  the  court.  No  new  matters  were;  alleged  in  the  amended  complaint 
not  within  the  knowledge  of  the  defendants,  and  they  seem  to  have 
been  given  ample  time  in  which  to  prepare  an  answer  and  prepare 
for  their  defense.  In  the  showing  for  a  continuance  it  was  not 
claimed  that  there  were  absent  witnesses  whose  testimony  could  not 
be  obtained,  nor  that  thfc  defendants  were  surprised,  within  the  or- 
dinary meaning  of  that  term.  No  new  notice  of  trial  or  note  of  issue 
was  required  under  our  statute.  Section  5034  provides  for  the  giv- 
ing of  notice  of  trial  and  filing  a  note  of  issue,  and  therein  provides : 
"There  need  be  but  one  notice  of  trial  and  one  note  of  issue  from 
either  party,  and  the  action  must  remain  on  the  calendar  until  dis- 
posed of,  and  when  called  may  be  brought  to  trial  by  the  party  giv- 
ing the  notice."  This  latter  clause  is  not  found  in  tlie  New  York 
Code  as  applicable  to  any  part  of  that  state  except  the  city  of  New 
York,  and  hence  the  authorities  cited  from  that  state  have  no  ap- 
plication to  our  Code.  Section  977,  Code  Civ.  Proc.  N.  Y. ;  7  Wait, 
Prac.  p.  252.  It  is  quite  clear  under  our  code  that  only  one  notice 
of  trial  and  one  note  of  issue  are  required.  Connor  v.  Corson,  13  S. 
^'  SS^y  83  N.  W.  588.  The  case  was  therefore  properly  on  the  calen- 
dar, and  was  properly  for  trial  at  that  term  of  the  court,  notwith- 
standing the  amended  pleadings.  An  application  for  continuance, 
like  a  motion  for  leave  to  amend,  is  largely  within  the  discretion  of 
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the  trial  court,  and  an  order  denying  the  same  will  not  be  reversed 
in  tliis  court  unless  4:here  has  been  an  abuse  of  such  discretion. 
Gaines  v.  White,  i  S.  D.  434,  47  N.  W.  524.  In  the  case  at  bar  the 
affidavit  for  the  continuance  was  not  of  such  a  character  as  to  re- 
quire the  court  to  grant  the  same.  The  most  that  can  be  claimed  for 
it  is  that  the  counsel  were  engaged  in  the  trial  of  cases,  and  did  not 
have  the  required  time  to  prepare  the  answer :  but  this  was  cleany 
insufficient  ground  for  a  continuance. 

To  the  amended  complaint  of  the  respondent  the  defendant 
pleaded  three  defenses,  the  first  of  which  was  in  substance,  that 
the  plaintiff,  through  its  agent  at  Clear  Lak^,  induced  the  defendants 
to  deliver  the  second  hand  threshing  rig  as  part  payment  for  the 
new  machinery  some  15  days  before  the  arrival  of  the  same  by  falsely 
rej)resenting  to  them  that  the  new  rig  bad  been  shipped;"  and  that 
tht^v  were  thereby  deprived  of  the  use  of  their  second  hand  rig  from 
llu*  i8tli  (lay  of  August  until  the  arrival  of  the  new  machinery  <"« 
vSrpteniber  5tli.  and  sustained  damage  of  S50  per  day.  In  the  sec- 
oTicI  dcfensi'  they  sought  to  plead  an  cstoi)pel  by  alleging  that  defend- 
a^Hs  ^)',u(\  friMi^ht  on  tlie  said  new  machinery  with  full  knowledge  and 
cni^t'iu  of  tlie  said  agent,  and  with  the  full  knowledge  and  con^^ent 
of  tlu'  said  agent  and  of  ]>laintiff  they  took  actual  possession  of  the 
pn.^)i'rty  described  in  the  complaint:  that  with  the  full  knowledge 
of  said  agent  the  defendants,  at  their  own  cost  and  expense,  unloaded 
s.'iid  machinery  fnim  the  car.  and  necessarily  expended  in  so  doing 
the  sum  oi  Sio;  that  with  the  knowledge  and  consent  of  said  agent 
a])pellants  made  improvements  on  said  threshing  machinery  of  the 
value  of  Sir,  and  that  by  reason  thereof  the  plaintiff  is  estopped 
from  recovering  the  said  property.  Defendants  also  set  up  the  loss 
of  the  use  of  the  new  machinery  for  three  days  while  held  by  the 
sherifT  in  the  claim   and   delivery  proceedings,   and   demand  $150 
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damages  therefor.  The  respondent  demurred  to  these  defenses, 
and  the  demurrer  was  sustained  to  the  defense  of  estoppel,  as  the 
facts  were  insufficient  to  constitute  an  estoppel.  The  court  was 
clearly  right  in  sustaining  the  demurrer  to  the  defense  of  estoppel. 
The  appellants  had  contracted  to  pay  the  freight  on  the  machinery, 
and  the  improvements  alleged  to  have  been  made  did  not  seem  to 
have  been  required  by  reason  of  any  defect  in  the  machinery :  hence 
the  acts  alleged  in  the  answer  of  the  appellants  as  to  the  estoppel 
constitutes  no  defense  to  the  same.  The  demurrer  to  the  counter- 
claims was  overruled  by  the  court,  but  subsequently  the  court  seems 
to  have  taken  the  view  that  they  were  not  proper  subjects  of  counter- 
claim, and  disallowed  them  in  the  final  determination  of  the  case. 
On  the  trial  the  court  admitted  in  evidence  over  the  defendants*  ob- 
jection the  agreement  under  which  the  local  agent  was  authorized 
to  act  as  such  agent  for  the  plaintiff,  and  the  instructions  to  him, 
as  such  agent,  C( instituting  a  part  of  the  agreement.  The  objection 
was  properly  overruled.  The  defendants  were  seeking  to  charge 
the  plaintiff  by  reason  of  the  acts  of  the  agent,  and  hence  it  was  prop- 
er tor  the  plaintiff  to  show  the  i)owers  it  had  conferred  upon  the 
agent,  either  actual  or  ostensible,  in  order  that  it  might  properly  be 
determined  whether  the  acts  of  the  agent  were  binding  upon  the 
plaintiff.  Schull  v.  Now  ]^>irdsall  Co.  15  S.  D  8,  86  X.  \\\  654.  it 
was  stipulated  at  the  close  of  all  the  evidence  that  the  value  of  the 
use  of  the  old  rig  was  $34  per  day  for  the  14  days  mentioned  in  the 
answer,  but  without  waiving  any  right  on  the  part  of  the  plaintiff 
to  object  to  the  competency  or  relevency  of  the  evidence  and  without 
waiving  any  right  on  the  part  of  the  defendants  to  have  any  and  all 
other  issues  submitted  to  the  jury.  Thereupon  the  plaintiff  moved 
the  court  in  effect  to  direct  a  verdict  for  the  plaintiff  that  it  had  a 
special  interest  in  the  property  to  the  extent  of  $1,250,  and  for  judg- 
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ment  in  its  favor.  Before  any  ruling  was  made  upon  this  motion 
the  defendants  moved  the  court  that  the  other  issues  in  this  action 
viz.  the  question  of  the  right  to  the  possession,  the  question  of 
the  value  of  the  use  of  the  new  machinery  for  the  three 
days  it  was  held  in  the  possession  of  the  sheriff,  and  all 
other  questions  of  fact,  be  submitted  to  the  jury.  Upon  these  mo- 
tions the  court  made  the  fdlowing  decision :  "That  in  view  of  the 
rulings  and  holding  of  the  court  upon  the  question  of  delivery  of 
this  threshing  machine,  sold  by  virtue  of  the  contract  in  evidence^ 
and  in  view  of  the  stipulation  entered  into  by  counsel  as  to  the  value 
of  the  use  of  the  old  rig,  there  remains  no  question  of  fact  in  dis- 
pute which  could  be  submitted  to  this  jury,  and  it  is  ordered  that 
the  jury  be  discharged  from  further  consideration  of  this  case," 
To  which  ruling  the  defendants  duly  excepted.  The  jury  were 
thereupon  discharged  and  the  court  subsequently  found  the  facts 
and  entered  judgment  for  the  plaintiff  as  requested  by  it.  It  is 
contended  on  the  part  of  the  defendants  that  the  court  erred  in  as- 
suming to  decide  the  question  of  the  possession  of  the  machinery, 
as  the  evidence  as  to  delivery  was  conflicting  and  should  have  been 
left  to  the  jury ;  that  the  court  erred  in  not  submitting  to  the  jury 
the  other  issues  in  the  case,  and  in  discharging  the  jury  against  the 
objections  of  the  defendants,  thereby  denying  to  them  the  benefit 
of  a  jury  trial  guarantied  to  them  by  the  constitution. 

The  first  question  presented  by  these  motions  and  the  court's 
ruling  is,  was  there  any  issue  to  be  submitted  to  the  jury?  In  other 
words,  was  the  court  right  in  holding  that  there  was  no  delivery  of 
the  machinery  upon  the  undisputed  facts?  Second.  Was  the  rul- 
ing of  the  court  that  there  were  no  issues  to  be  passed  upon  by  the 
jury  correct  ?  It  was  undisputed  that  on  the  arrival  of  the  machinery 
at  Clear  Lake  the  defendants  paid  the  freight,  unloaded  it  from  the 
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cars;  at  their  own  expense,  fired  up  the  engine,  and  attached  thereto 
the  thresher,  and  ran  the  same  to  a  blacksmith  shop  in  the  town, 
and  caused  some  changes  to  be  made  therein  at  their  own  expense  ; 
and  that  upon  failure  to  deliver  the  notes  and  mortgage  for  the  un- 
paid balance  upon  demand  they  refused  to  return  the  machinery 
to  the  plaintiff.  By  the  terms  of  the  order  of  purchase  the  defend- 
ants, as  before  stated,  agreed  to  pay  the  freight,  and  had  a  right 
to  inspect  the  machinery  before  accepting  the  same,  which  neces- 
sarily included  the  right  to  put  it  in  running  order ;  but  they  had 
no  right  to  absolute  possession  until  they  executed  and  delivered 
the  notes  and  mortgage  for  the  unpaid  balance  due  upon  the  same 
as  stipulated.  The  defendants  had  not  only  stipulated  to  pay  for  the 
machine  on  delivery,  but  the  civil  code  of  this  state  provides  that; 
"A  buyer  must  pay  the  price  of  the  thing  sold  on  its  delivery ;  and 
must  take  it  away  within  a  reasonable  time  after  the  seller  offers 
to  deliver  it.  On  an  agreement  for  sale,  with  warranty,  the  buyer 
has  a  right  to  inspect  the  thing  sold,  at  a  reasonable  time,  before  ac- 
cepting it,  and  may  rescind  the  contract  if  the  seller  refuses  to  per- 
mit him  to  do  so."  Sections  3643,  3644,  Comp.  Laws.  The  act  of 
the  agent,  therefore,  in  permitting  the  defendants  to  test  the  running 
of  the  machinery,  was  not  a  delivery  of  the  same ;  and  in  fad  he  is 
not  shown  to  have  had  any  authority  to  deliver  the  same  without  the 
execution  and  delivery  of  the  notes  and  mortgage  stipulated  for 
in  the  order  for  the  machinery,  and  any  delivery  by  the  agent  with- 
out suth  condition  being  complied  with  would  not  have  been  bind- 
ing upon  the  plaintiff.  The  court  therefore  ruled  correctly  in  hold- 
ing that  there  was  no  delivery  of  the  machinery  under  the  undisputed 
facts  proven.  If  there  was  no  delivery,  the  defendants  were  wrong- 
fully withholding  from  the  plaintiff  this  property,  and  the  claim  of 
the  defendants  that  they  were  entitled  to  have  the  question  of  the 
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value  of  the  use  of  the  new  machinery  for  the  three  days  it  was.  held 
by  the  sheriff  submitted  to  the  jury  is  without  merit,  and  need  not 
be  further  considered.  The  value  of  the  use  of  the  old  rig  for  the 
14  days  having  been  stipulated,  there  was  no  issue  to  be  submitted 
to  the  jury,  as  the  question,  were  the  defendants  entitled  to  have  the 
amount  of  damage  sustained  by  them  for  the  use  of  the  old  rig 
allowed  them  in  this  action?  was  one  of  law  under  the  undisputed 
facts.  The  pro])er  rule  is  thus  stated  in  a  recent  case  by  the  supreme 
court  of  Nebraska :  "Where  the  evidence  in  the  case  is  neither 
conflicting  nor  contradictory,  and  is  not  of  such  a  nature  as  to  war- 
rant different  conclusions  by  reasonable  men,  and  but  one  rational 
conclusir^n  can  be  drawn  therefrom,  it  becomes  proper  for  a  trial 
judge  to  treat  the  case  as  having  been  resolved  into  questions  of  law, 
and  tr)  suitably  instruct  the  jury  accordingly."  Rogers  v.  Marriott 
59  Neb.  750,  82  N.  W.  21.  The  court  therefore  committed  no  er- 
ror in  discharging  the  jury  and  holding  the  questions  of  law  under 
advisement,  instead  of  directing  a  verdict. 

This  brings  us  to  the  last  question  presented,  viz.,  did  the  court 
err  in  hoUling  that  the  defendants  were  not  entitled  to  counterclaim 
the  danin.i;es  sustained  by  them  by  reason  of  their  delivering  the 
old  rig  14  days  before  the  new  machinery  arrived?  We  shall  assume 
for  the  purpose  of  this  decision  that  the  agent  induced  the  defend- 
ants to  deliver  to  him  the  old  rig  by  falsely  re]>resenting  to  them  that 
the  new  machinery  was  shipped  and  on  the  road,  and  would  arrive 
within  a  day  or  two.  as  testified  by  the  defendants.  It  was  not  sho>\Ti 
that  the  agent  had  the  authority  to  make  such  a  representation, 
either  actually  or  ostensibly,  or  that  the  plaintiff,  with  knowledge 
that  said  old  rig  had  been  delivered,  ratified  the  action  of  the  agent 
W'ithout  such  evidence  the  defendants  had  no  claim  for  damages 
that  they  could  enforce  against  the  plaintiff.    This  question  was  so 


Digitized  by  VjOOQ IC 


Priedrich  v.  Fergejn.  541 


April,  1902.]  Syllabus. 


fuHy  discussed  in  Schull  v.  New  Birdsall  Co.,  supra,  that  a  further 
consideration  of  it  seems  unnecessary.  Nicholas  v.  Bruns,  5  Dak. 
28,  ^7  N.  W.  752.  The  local  agent  at  Clear  Lake  was  a  special  agent 
to  solicit  orders  for  threshing  machinery  for  the  plaintiff,  and  it 
was  shown  by  the  plaintiff  by  imdisputed  evidence  that  he  not  only 
had  no  authority  to  make  representations  upon  this  subject,  but 
that  he  was  prohibited  from  doing  so.  The  language  of  his  instruc- 
tions was."  Do  not  agree  to  deliver  a  machine  on  any  particu^lar 
day.  We  do  not  guaranty  delivery  in  any  case."  The  local  agent 
being  a  special  agent,  it  was  the  duty  of  the  defendants,  before  de- 
livering the  old  rig  to  him  before  the  new  machinery  had  arrived, 
to  ascertain  the  extent  of  his  authority.  In  our  judgment,  the  court 
ruled  correctly  in  holding  that  the  damages  claimed  could  not  be 
deducted  from  the  plaintiff's  lien  which  they  sought  to  enforce  un- 
der the  provisions  of  section  3620,  Comp.  Laws,  which  reads  as  fol- 
lows :  "If  a  buyer  of  persofnal  property  does  not  pay  for  it  according 
to  contract,  and  it  remains  in  the  possession  of  the  seller,  after  pay- 
ment is  due,  the  seller  may  rescind  the  sale,  or  may  enforce  his  lien 
for  the  price  in  the  manner  prescribed  by  the  title  on  liens.''  See, 
also  Section  4439,  Id. 

Finding  no  error  in  the  record,  the  judgment  and  order  of  the 
circuit  court  denying  a  new  trial  are  affirmed. 


Friedrich  v.  Fergen. 

Where  tlie  owner  of  an  undivided  interest  in  land  sues  bis  co-owners 
for  his  share  of  the  profits  of  the  resale,  the  action  will  not  be  dis- 
missed on  tbe  theory  that  it  is  one  to  settle  adverse  claims  to  realty, 
which  will  not  \ie  by  one  not  in  possession. 
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2.  Inasmuch  aa  the  submission  to  arbitrators  may  be  revoked  any  time 
before  the  award »  the  action  of  the  court  in  refusing  to  dismias  an 
action  will  be  deemed  proper  where  it  appeared  from  the  record 
that  proper  notice  of  a  revocation  of  the  submission  was  given,  mnd 
it  did  not  appear  when  the  award  was  made. 

3.  Where,  in  an  action  by  one  co-tenant  to  recover  profits  of  a  resale 
from  another  co-tenant,  it  appeared  that  defendant  had  placed  im- 
provements on  the  land,  and  the  question  of  defendant's  honesty  of 
intention  was  one  of  fact  for  the  court,  a  finding  thereon,  not  being 
against  a  clear  preponderance  of  the  evidence,  will  not  be  disturbed. 

lOpinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Hutchinson  coimty.  Hon.  E.  G. 
Smith,  Judge. 

Action  by  George  Friedrich  against  Anthon  Fergen.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

JV.  /.  Hooper,  for  appellant. 

/.  G.  Hawley  and  French  &  Orvis,  for  respondent. 

Haney  P.  J.  It  is  alleged  in  the  complaint  that  the  plaintiff 
and  the  defendant  made  a  contract  with  Jacob  Schaetzel  whereby 
the  latter,  in  consideration  of  $700,  was  to  convey  to  them  certain 
lots  in  Parkston;  that,  in  pursuance  of  such  contract,  Schaetzel 
and  wife  executed,  acknowledged,  and  delivered  to  the  defendant 
a  warranty  deed,  in  which  the  plaintiff  and  the  defendant  were 
named  as  grantees;  that  after  receiving  such  deed  the  defendant 
fraudulently  erased,  or  caused  to  be  erased,  the  plaintiff's  name  as 
grantee  therein,  and  then  recorded  the  same;  that  before  this  ac- 
tion was  commenced  the  defendant  sold  nearly  all  of  the  lots,  receiv- 
ing therefore  more  than  $7,000  in  excess  of  the  consideration,  which 
plaintiff  and  defendant  agreed  to  pay  Schaetzel,  all  of  which  he  has 
appropriated  to  his  own  use ;  and  that  before  this  action  was  begun 
the  plaintiff  frequently  demanded  of  the  defendant  that  he  account 
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with  and  pay  over  to  him  one-half  of  the  profits  realized  from  the 
lots  sold,  and  that  he  convey  a  orfe-half  interest  in  the  remainder, 
with  which  demands  the  defendant  refused  to  comply.  Defendant 
admits  in  his  answer  that  the  plaintiflF  and  defendant  agreed  to  pur- 
chase the  lots,  and  that  a  warranty  deed  conveying  them,  wherein  the 
plaintiff  and  defendant  were  named  as  grantees,  was  executed  by 
Schaetzel  and  his  wife,  but  he  alleges  that  the  plaintiff  refused  to 
comply  with  his  part  of  the  contract  in  reference  to  the  payment  of 
his  one-half  of  the  purchase  price,  renounced  all  interest  in  the 
contract,  and  authorized  the  defendant  to  pay  for  the  lots  with  his 
own  money  and  security,  and  to  take  title  in  his  own  name;  that 
these  facts  were  brought  to  the  knowledge  of  Schaetzel,  who  re- 
leased the  plaintiff  from  all  liability  on  the  cc«tract,  and  accepted  the 
defendant  as  sole  purchaser ;  that  thereupctfi  the  deed  was  changed 
to  conform  to  the  new  arrangement,  by  erasing  the  plaintiff's  name 
as  grantee ;  and  that  as  so  changed  it  was  delivered  to  the  defend- 
ant In  a  supplemental  answer  it  is  alleged  that  after  issue  was 
joined,  and  while  the  action  was  pending,  the  parties  entered  into 
a  written  contract  whereby  it  was  agreed  that  the  entire  controversy 
should  be  submitted  to  three  arbitrators  to  be  chosen  by  the  plain- 
tiff, the  parties  to  accept  and  be  bound  by  a  award  of  such  arbitra- 
tors; that  arbitrators  were  selected,  who  tried  and  determined  the 
issues  so  submitted;  and  that  they  rendered  an  award  in  writing, 
which  is  in  full  force  and  effect.  It  is  also  alleged  by  way  of  coun- 
terclaim that  the  defendant  expended  at  the  plaintiff's  special  in- 
stance and  request,  in  purchasing  the  lots  described  in  the  complaint, 
including  interest,  the  sum  of  $433.17,  which  was  to  be  returned  to 
him  when  demanded,  no  part  of  which  has  been  paid,  though  pay- 
ment has  often  been  requested.  For  a  second  counterclaim  it  is 
alleged  that  the  defendant  has  paid  taxes  on  the  lots,  including  in- 
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terest,  in  the  sum  of  $123.54,  for  the  plaintiff,  which  he  has  not  re- 
paid.' And  for  a  third  counterclaim  it  is  alleged  that  after  the 
purchase  of  the  lots  the  defendant,  in  good  faith,  placed  \^luable 
improvements  thereon  to  the  amount,  of  $2,500,  believing  that  he 
had  a  good  and  legal  title  to  the  premises,  no  part  of  which  has  been 
paid  by  plaintiff  to  defendant;  that  st^ch  improvements  are  of  a 
permanent  character,  and  were  placed  on  the  premises  while  the  de- 
fendant was  holding  the  same  under  color  of  title,  adverse  to  the 
claim  of  the  plaintiff,  in  good  faith,  and  under  the  belief  that  he 
had  a  good,  perfect,  and  substantial  title.  It  is  further  alleged  that 
the  value  of  the  lots  whereon  the  improvements  were  placed,  aside 
from  such  improvements,  is  $280,  The  allegations  of  each  counter- 
claim are  denied,  except  that  certain  improvements  were  placed  on 
part  of  the  lots  described  in  the  complaint.  On  the  trial  of  the  issues 
raised  by  the  complaint  and  original  answer  a  jury  found  that  the 
deed  from  Schaetzel  and  wife  was  altered  after  it  was  delievered  to 
the  defendant,  and  before  it  was  recorded.  At  the  time  these  issues 
were  tried,  defendant  was  granted  leave  to  amend  his  answer  by 
pleading  a  counterclaim,  and  it  was  agreed  that  the  issues  raised 
by  the  counterclaim  and  reply  thereto  should  be  tried  by  the  court 
upon  ten  days'  notice  of  either  party.  Subsequently  such  issues  were 
so  tried,  and  the  court  gave  its  decision  in  writing,  stating  its  con- 
clusions as  follows :  **  ( i )  That,  by  the  execution  and  delivery  of 
the  deed  referred  to  in  the  second  finding  of  fact  herein,  the  title  to 
all  the  lots  in  said  deed  described  was  conveyed  to  the  plaintiff, 
George  Friedrich,  and  the  defendant,  Anthon  Fergen,  and  by  reason 
of  the  execution  and  delivery  of  said  deed  said  Anthon  Fergen  and 
said  George  Friedrich  each  became  the  owner  of  an  undivided  cme- 
half  interest  in  and  to  all  of  said  lots,  and  they  were  the  owners  of 
the  same  as  tenants  in  common.     (2)  That  the  erasure  of  the  name 
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of  George  Friedrich  from  said  deed  as  one  of  the  grantees  therein 
had  no  effect  whatever  upon  the  title  to  said  lots  previously  conveyed 
by  said  deed.  (3)  That  all  the  lots  described  in  deeds  subsequently 
executed  by  the  defendant,  Anthon  Fergen,  in  favor  of  divers  per- 
sons, conveyed  only  the  undivided  one-half  interest  owned  by  Anthon 
Fergen  in  the  lots  described  in  said  deeds  to  the  persons  named  in 
said  deeds  as  grantees.  (4)  That  the  plaintiff.  George  Friedrich,  as 
between  himself  and  the  defendant,  Anthon  Fergen,  is  now,  and  at 
all  times  since  the  15th  day  of  August,  1889,  has  been,  the  owner 
of  an  undivided  one-half  interest  in  and  to  all  of  the  lots  described 
in  the  deed  referred  to  in  the  third  finding  of  fact  herein.  (5)  That 
the  plaintiff,  George  Friedrich,  is  entitled  to  judgment  in  this  action 
decreeing  him  to  be  the  owner,  as  tenant  in  common,  of  an  undivided 
one-half  interest  in  and  to  all  of  the  lots  described  in  the  first  find- 
ing of  fact  herein.  (6)  That  the  defendant,  Anthon  Fergen,  is  not 
entitled  to  counterclaim  or  set  off  the  value  of  improvements  made 
by  him  upon  the  lots  in  block  twelve  described  in  said  deed,  or  to 
the  taxes,  or  any  part  thereof,  paid  by  him  upon  the  lots,  or  any  of 
them,  described  in  the  first  finding  of  fact  herein.  (7)  The  plaintiff, 
George  Friedrich,  is  entitled  to  judgment  against  the  defendant, 
Anthon  Fergen,  for  his  costs  and  disbursements  in  this  action." 

It  is  contended  that  the  court  erred  in  refusing  to  sustain  de- 
fendant's motion  to  dismiss  the  action  at  the  close  of  the  plaintiff's 
testimony  for  the  reason  that  it  is  one  in  equity  to  settle  adverse 
claims  to  real  estate — ^plaintiff  having  failed  to  prove  possession  in 
himself — and  in  refusing  to  sustain  the  same  motion  made  at  the 
close  of  all  the  testimony.  This  contention  is  not  tenable.  The  com- 
plaint certainly  states  a  cause  of  action.  If  there  was  any  issue  raised 
by  the  pleadings  which  was  not  submitted  to  a  jury,  the.  right  to 

have  it  so  submitted  was  waived  by  the  agreement  of  the  parties. 
Vol   15  S  D.-35 
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and  the  failure  of  the  defendant  to  make  timely  objection  to  the  meth- 
ods pursued  in  determining  the  facts. 

It  is  further  contended  that  the  court  erred  in  refusing  to  dis- 
miss the  action  because  the  controversy  involved  therein  had  been 
submitted  to  arbitration,  and  an  award  had  been  made  during  its 
pendency.    It  appears  from  the  record  that,  after  the  agreement  to 
arbitrate  was  signed  by  the  parties,  it  was  stipulated  by  their  re- 
spective counsel,  in  open  court,  that  the  action  should  be  continued 
pending  a  settlement,  and  this  stipulation  was  entered  on  the  minutes 
of  the  court.    In  view  of  this  stipulation,  the  agreement  to  arbitrate 
did  not  discontinue  the  action.    2  Am.  &  Eng.  Enc.  Law,  568.    At 
common  law  a  submission  may  be  revoked  by  any  of  the  parties  there- 
to at  any  time  before  the  award  is  made.     Nor  is  this  right  taken 
away  by  an  express  stipulation  in  the  submission  that  it  shall  be  ir- 
revocable.   But  after  an  award  is  once  made  the  submission  can  no 
longer  be  revoked  by  either  party  without  the  other's  consent.     2 
Am.  and  Eng.  Enc.  Law,  594 — 597.    As  there  seems  to  be  no  stat- 
ute on  the  subject  in  this  state,  the  common  law  pre-vails.     Laws 
1890,  Chap.  105.     The  allegations  of  the  supplemental  answer  re- 
specting the  submission  and  award  are  to  be  deemed  controverted 
by  the  plaintiff  upon  a  direct  denial  or  avoidance,  as  the  case  may  re- 
quire.    Comp.  Laws,  §  4933.     It  appears  from  the  record  that  the 
submission  was  revoked  by  the  plaintiff,  by  notice  in  writing  person- 
ally served  on  the  defendant,  October  24,   1895,  and  the  record  is 
silent  as  to  when  the  award  was  made.    It  is  therefore  the  duty  of 
this  court,  for  the  purpose  of  sustaining  the  action  of  the  court  be- 
low, to  presume  that  the  submission  was  properly  revoked.    For  the 
same  reasons,  the  court  did  not  err  in  denying  defendant's  motion 
to  dismiss,  made  at  the  October  term,  1895. 

It  is  also  contended  that  the  court  erred  in  refusing  to  allow  tlie 


Digitized  by  VjOOQ IC 


f?    ' 


Dowagiac  Mfg.  Co.  v.  Higinbotham.  547 


April,  1902.]  Syllabus. 


defendant  the  value  of  his  permanent  improvements  and  the  taxes 
paid  by  him.  On  this  issue  the  court  found  "that  the  defendant, 
Anthon  Fergen,  at  the  time  of  making  said  permanent  improvements, 
and  all  the  times  since  the  15th  day  of  August,  1889,  claimed  title, 
under  the  deed  referred  to  in  finding  of  fact  No.  2  herein  to  all  of 
the  lands  described  in  the  deed  referred  to  in  the  second  finding 
of  fact  herein,  but  said  claim  of  title  was  not  in  good  faith."  "Good 
faith  consists  in  an  honest  intention  to  abstain  from  taking  any  un- 
conscientious advantage  of  another,  even  through  the  forms  or  tech- 
nicalities of  law,  together  with  an  absence  of  all  information  or  belief 
of  facts  which  would  render  the  transaction  unconscientious."  Comp. 
Laws,  §  4739.  The  honesty  of  the  defendant's  intention  in  the  pecu- 
liar transaction  disclosed  by  the  evidence  was  a  question  of  fact  for 
the  trial  court  to  determine.  We  think  its  finding  is  supported  by 
the  evidence.  In  any  event,  there  is  not  a  clear  preponderance  against 
such  finding,  and  it  cannot  be  disturbed.    The  judgment  is  affirmed. 


Dowagiac  Mfg.  Co.  v.  Higinbotham. 

1.  Where  a  buyer  of  merchandise  without  any  of  the  grounds  for  rescis- 
sion specified  by  Comp.  Laws,  §  3589,  repudiates  the  contract  of  sale 
and  notifies  the  seller  not  to  deliver,  the  seller  is  not  thereby  preclud- 
ed from  proceeding  with  the  performance  of  his  part  of  the  contract 

2.  Under  Comp.  Laws,  §  3258,  providing  that  title  is  transferred  by  an 
executory  agreement  for  the  sale  of  personal  property  when  the  buyer 
has  accepted  the  property,  or  when  the  seller  has  prepared  it  for  de- 
livery and  offered  it  with  intent  to  transfer  the  title  in  the  manner 
prescribed  by  the  statute  relating  to  offer  of  performance,  where  a 
buyer  without  excuse  refuses  to  accept  personal  property  properly 
tendered  him  by  the  seller,  the  title  vests  in  the  buyer  as  if  he  had 
accepted  it 
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3.  Under  the  express  provisions  of  Comp.  Laws,  §  4590,  the  measure  of 

damages  for  the  refusal  of  a  buyer  to  accept  personal  property,  the 
title  to  which  is  vested  in  him  under  section  3258,  by  reason  of  a  ten- 
der by  the  seller,  is  the  contract  price. 

4.  Duly  authenticated  copies  of  a  corporate  plaintiff's  article  of  incor- 
poration from  the  secretary  of  state  and  a  county  register  of  deeds 
are  sufficient,  in  the  absence  of  any  showing  to  the  contrary,  to  es- 
tablish plaintiff's  corporate  existence  and  entitle  it  to  maintain  the 
suit 

jOpinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Turner  county.  Hon  J.  W.  Jones, 
Judge. 

Action  by  the  Dowagiac  Manufacturing  Company  against  Will- 
iam Higinbotham.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.     Reversed. 

Davis,  Lyon  &  Gates,  for  appellant. 

Alan  Gogue,  Jr.,  and  French  &  Onis,  for  respondent. 

Hanky,  P.  J.  On  October  25,  1898,  the  parties  to  this  action 
entered  into  a  contract  whereby  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  buy  certain  farm  machinery  at  an  agreed  price, 
to  be  delivered  on  board  the  cars  at  Dowagiac,  Michigan,  on  or  be- 
fore February  i,  1899.  On  January  10,  1899  defendant  sent  the 
plaintiff  Ihe  following  letter :  "I  have  canvassed  among  my  custom- 
ers on  drills,  and  can  only  find  one  who  wants  a  shoe  drill.  My 
customers  do  not  think  much  of  your  disc  drill ;  for  it  is  made  too 
light,  and  the  hubs  would  not  last  a  season.  I  have  a  sample 
shoe  drill  on  hand,  and  I  must  ask  you  to  cancel  my  order  for  the 
ten  to  be  shipped  February  i,  and  if  my  trade  wants  shoe  drills  la- 
ter I  can  order  from  Sioux  Falls.  I  must  have  what  my  trade  wants, 
and  as  they  want  disc  drills  I  want  the  best  I  can  find" — to  which 
plaintiff  replied,   on.  January   nth,  as  follows:     "We  are  in   re- 
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ceipt  of  your  letter  of  the  loth  stating  ,that  you  have  made  a  canvass 
and  find  but  one  customer  who  wants  a  shoe  drill,  and  that  your 
trade  will  run  largely  to  disc  drills.  You  further  say  that  our  disc 
hub  is  so  light  that  it  will  not  stand.  We  had  some  misgivings  re- 
garding a  deal  with  you  at  the  time  we  received  your  letter  in  refer- 
ence to  disc  drill  patents,  etc.,  and  are  now  satisfied  that  the  difference 
in  your -disposition  as  between  the  time  of  making  contract  and  of 
writing  this  letter  is  due  to  your  having  become  interested  in  another 
make  of  drill  than  the  'Dowagiac'  We  entered  into  the  contract 
with  you  in  good  faith,  and  by  so  doing  were  enabled  to  make  up  a 
car  load  to  that  and  adjacent  points.  Under  the  circumstances  we 
do  not  feel  warranted  in  cancelling  your  contract,  but  will  let  the 
car  go  forward  immediately,  as  specified  for.  We  instruct  Mr. 
Porier  to  look  after  the  trade  there,  and  if  you  give  our  goods  the 
representation  which  you  have  agreed  to  do  by  contract  you  will  find 
nothing  whatever  the  matter  with  the  goods,  either  the  shoe  or  disc 
drills" — and  on  January  14th  defendant  wrote  the  plaintiff  as  fol- 
lows: "In  reply  to  yours  of  the  iith,  I  will  refuse  the  drills  if  you 
ship  them.  I  am  short  one  truck  wheel  on  the  sample  shoe  drill, 
and  if  you  send  the  wheel  I  will  sell  all  I  can  and  order  from  Sioux 
Falls.  My  customers  do  not  want  shoe  drills,  and  will 
not  take  shoe  drills."  Notwithstanding  the  correspondence 
the  machinery  was,  on  January  24,  1899,  delivered  to  the 
Michigan  Central  Railroad  Company  at  Dowagiac,  for  ship- 
ment according  to  the  terms  of  the  contract;  defendant  re- 
fused to  receive  the  same;  and  this  action  was  instituted  to  re- 
cover the  contract  price.  At  the  close  of  all  the  testimony  the  court 
directed  a  verdict  for  the  defendant,  judgment  was  entered  thereon,, 
an  application  for  a  new  trial  was  denied,  and  the  plaintiff  ap- 
pealed. 
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'  It  will  be  observed  that  plaintiff  was  notified  before  the  ma- 

f  . 

;  chinery  was  shipped  that  it  would  not  be  accepted.     In  this  state 

i;  detriment  caused  by  a  breach  of  a  buyer's  agreement  to  accept  and 

!  pay  for  personal  property,  the  title  to  which  is  vested  in  him,  is 

'  deemed  to  be  the  contract  price.     Comp.  Laws,  §  4590.     Title  is 

transferred  by  an  executory  agreement  for  the  sale  of  personal 
property  when  the  buyer  has  accepted  the  property  or  when  the  seller 
has  prepared  it  for  delivery  and  offered  it  to  the  buyer  with  intent 
to  transfer  the  title  thereto  in  the  manner  prescribed  by  the  statute 
relating  to  offers  of  performance.  Comp.  Laws,  §  3258.  As  it  does 
not  appear  that  defendant's  consent  to  the  contract  was  given  by 
mistake,  that  it  was  obtained  through  duress,  menace,  fraud,  or  un- 
due influence,  or  that  there  was  any  failure  of  consideration,  he  could 
not  rescind  without  the  plaintiff's  consent.  Comp.  Laws,  §  3589. 
The  plaintiff  was  without  fault.  Defendant's  notice  of  intention 
to  repudiate  the  contract  did  not  preclude  the  plaintiff  from  perform- 
ing it  on  its  part.  The  property  was  placed  on  board  tlie  cars  con- 
signed to  Center ville,  in  this  state,  within  the  time  required  by  the 
terms  of  the  contract,  where  it  duly  arrived,  and  where  the  defend- 
ant capriciously  declined  to  accept  it.  The  property  having  been 
offered  by  the  plaintiff  with  intent  to  transfer  the  title,  in  strict 
compliance  with  the  terms  of  the  contract,  title  thereto  vested 
in  the  defendant,  notwithstanding  his  groundless  refusal  to  accept, 
and  the  contract  price  was  the  measure  of  damages. 

Defendant's  contention  that  plaintiff's  right  to  maintain  this 
action  was  not  shown  for  the  reason  that  *'no  copy  of  the  articles 
of  incorporation  of  the  plaintiff  was  introduced  or  offered  in  evi- 
dence" is  not  supported  by  the  record.  The  abstract  contains  the 
following  statements:  **The  plaintiff  thereupon  put  in  evidence 
exhibits  *A,'  'B,'  *C,'  *D,'  and  *E/  being  certificates  from  the  sec- 
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retary  of  this  state  and  the  register  of  deeds  of  Brown  county,  S.  D., 
which  exhibits  are  attached  to  and  made  a  part  of  this  bill  of  excep- 
tions. Exhibit  *E*  is  a  duly  authenticated  copy  of  the  articles  of 
incorporation  of  the  plaintiff."  In  the  absence  of  an  additional  ab- 
stract these  statements  are  conclusive.  The  judgment  is  reversed 
and  a  new  trial  ordered. 


Park  et  al  v.  Robinson  et  al. 

1.  An  acknowledgement  of  receipt  of  a  copy  of  chattel  mortgage,  indorsed 

on  the  mortgage  below  the  mortgagor's  signature,  is  not  a  sufficient 
compliance  with  the  Laws,  1897,  Chap.  95,  §  2,  making  a  chattel  mort- 
gage void  unless  it  appears  upon  tho  mortgage  instrument,  over  the 
mortgagor's  signature,  that  he  received  a  true  copy  of  such  instru- 
ment. 

2.  Subsequent  mortgages  and  attaching  creditors  may  attack  a  chattel 

u^ortgage  for  noncompliance  with  Laws  189  7,  Chap.  95,  §  2,  providing 
that  a  chattel  mortgage  shall  be  void  unless  it  appears  upon  the 
mortgage  instrument,  over  the  signature  of  the  mortgagor,  that  he 
received  a  copy  thereof. 

3.  Where,  in  an  action  of  claim  and  delivery,  an  affidavit  offered  as  to 
the  value  of  the  property  offered  in  evidence  by  plaintiff  was  admitted 
without  objection,  and  defendant  offered  no  evidence  to  contradict 
it,  plaintiff  was  precluded  from  showing  that  the  property  was  of  a 
less  value  than  that  specified  in  such  affidavit,  though  defendants  had 
in  their  pleadings  denied  such  valuation,  and  alleged  a  different  one. 

4.  An  objection  that  a  mortgage  Instrument  offered  in  evidence  was  in- 

competent, immaterial,  and  irreievaiit,  and  that  it  had  no  reference  to 
the  property  in  controversy,  is  insufficient  to  raise  any  question  as  to 
its  execution. 

0.  Under  Comp.  Laws,  §  4309,  providing  that  a  surety  is  entitled  to  the 
benefit  of  every  security  held  by  the  creditor  or  a  co-surety,  where 
the  maker  of  a  collateral  security  note  given  to  further  secure  the 
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payment  of  another's  note,  already  secured  by  a  mortgage,  pays  tlie 
collateral  note,  and  takes  an  assignment  of  the  original  note  and  the 
mortgage,  such  note  and  mortgage  may  be  enforced  by  such  assignee. 

6.  Where  plaintiff  in  an  action  of  claim  and  delivery  disposes  of  the 
property  prior  to  the  trial,  defendant,  if  he  prevails  in  the  action,  is 
entitled  to  a  money  judgment  for  the  value  of  his  interest  in  or  claim 
against  the  property  to  the  extent  of  the  value  thereof  as  shown  by 
the  evidence. 

jOpinion  filed  April  1,  1902.) 

Appeal  from  circuit  court,  Grant  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  H.  A.  Park  and  another  against  W.  E.  Robinson  and 
others.  From  a  judgment  in  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

George  IV.  Case,  for  appellants. 

Geo.  S,  Rix  and  Gamble  &  Fuller,  for  respondents. 

Thomas  L.  Bouck,  attorney  for  intervener 

Corson,  J.  This  is  an  action  in  claim  and  delivery,  in  which 
tlie  plaintiffs  obtained  the  possession  of  a  certain  stock  of  goods  un- 
der and  by  virtue  of  a  chattel  mortgage  alleged  to  have  been  exe- 
cuted to  them  in  June,  1899,  by  Nels  E.  Nelson  and  L.  N.  Seime, 
who  were  then  the  owners  of  the  same.  Findings  and  judgment 
were  rendered  in  favor  of  the  defendants,  and  the  plaintiffs  appeaL 

The  stock  of  goods  in  controversy  had  been  taken  possession 
of  by  the  sheriff  of  Grant  county,  as  the  agent  of  the  plaintiffs, 
for  the  purpose  of  foreclosing  the  same.  The  defendants  Cownie 
and  Herman  and  Carrie  Shultz,  by  defendant  Robinson,  coroner  of 
Grant  county,  took  the  same  from  the  possession  of  the  sheriff  un- 
der attachment  proceedings,  and  the  plaintiffs  brought  this  action 
to  regain  possession  of  the  same.     On  the  trial  Nels  Seime  inter- 
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vened  and  claimed  the  property  as  mortgagee  under  a  mortgage  ex- 
ecuted by  ly.  N.  Seime.  The  court,  in  its  findings  of  fact,  finds, 
among  others:  "(7)  That  said  Park  &  Grant  converted  said  goods 
and  took  them  into  their  possession  from  the  sheriff  as  aforesaid 
by  virtue  of  a  mortgage  dated  on  the  7th  day  of  June,  1899,  given 
by  said  L.  N.  Seime  and  N.  E.  Nelson,  purporting  to  cover  a  por- 
tion of  the  goods  so  taken  by  the  sheriff,  and  this  action  is  founded 
upon  said  mortgage,  and  the  only  claim  the  plaintiffs  make  to  said 
goods  is  by  reason  of  said  mortgage,  (8)  That  said  pretended  mort- 
gage to  said  Park  &  Grant  did  not  have  upon  the  face  of  it,  over 
the  signature  of  the  mortgagors  named  there,  or  at  all,  any  acknowl- 
edgment that  a  true  copy  of  said  mortgage  had  been  delivered  to 
and  received  by  said  mortgagors,  or  either  of  them,  at  the  time  of 
the  making  and  delivery  of  said  mortgage  or  at  all,  or  that  said 
mortgagee  did  prepare  and  deliver  for  said  mortgagors  a  full,  true, 
and  perfect  and  complete  copy  of  said  mortgage,  without  additional 
costs,  or  at  all.  (9)  That  the  value  of  the  goods  so  taken  by  plain- 
tiffs in  this  action  was  the  sum  of  five  hundred  dollars  ($500),  and 
a  return  thereof  was  duly  demanded  of  said  plaintiffs  by  Nels 
Seime,  the  intervener  herein,  before  he  became  a  party  to  this  action, 
which  demand  was  by  said  plaintiffs  refused,  and  said  goods  by 
them  retained,  and  on  the  21st  day  of  September,  1899,  by  order  of 
this  court,  Nels  Seime,  the  intervener,  was  duly  made  a  party  to 
this  action.  (10)  That  said  note  given  by  said  L.  N.  Seime  to 
said  First  State  Bank  is  long  past  due  and  wholly  unpaid,  and  the 
mortgage  securing  the  same  is  in  full  force  and  unsatisfied,  and 
there  is  due  on  said  note  the  sum  of  three  hundred  dollars  ($300), 
with  interest  thereon  at  the  rate  of  twelve  per  cent  per  annum  from 
the  28th  day  of  April,  1899.  C^^)  I'hat  the  goods  so  taken  by  the 
plaintiffs  were  the  same  goods  owned  by  Nels  Seime  at  the  time 
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of  the  delivery  of  said  mortgage  to  the  First  State  Bank,  and  covered 
by  the  mortgage  of  said  First  State  Bank.     *     *    *     (13)   That 
the  goods  described  in  the  complaint,  and  taken  by  the  sheriff  from 
the  defendant  W.  E.  Robinson,  were  by  said  sheriff  turned  over 
to  the  plaintiffs,  and  by  them  sold  and  disposed  of,  and  a  return 
thereof  cannot  be  had."    The  court  further  finds  that,  at  the  time  the 
said  goods  were  taken  from  the  defendant  Robinson,  he  was  coro- 
ner of  Grant  county,  and  he  took  as  such  coroner  of  said  Grant  coun- 
ty;    that  thereafter  judgments  were  recovered  in  the  actions,  and 
are  in  all  respects  valid  and  regular,  and  are  judgments  in  the  same 
actions  wherein  the  attachments  were  issued,  under  and  by  virtue 
of  which  said  coroner  was  holding  said  goods  at  the  time  they  were 
taken  by  the  sheriff  in  the  action  for  said  Park  &  Grant.    The  court 
concludes  as  matter  of  law:    "(i)  That  the  mortgage  of  the  plain- 
tiffs in  this  action  is  void  for  the  reason  that  upon  the  face  of  said 
mortgage  it  does  not  appear  over  the  signature  of  said  L.  N.  Scime 
and  N.  E.  Nelson,  or  at  all,  that  a  true  copy  of  said  mortgage  was 
delivered  to  and  received  by  said  mortgagors,  or  either  of  them,  at 
the  time  of  the  making  and  delivery  of  said  mortgage,  or  at  all,  or 
that  said  mortgagee  did  prepare  and  deliver  to  said  mortgagors  a 
full,   true,  perfect,  and  complete  copy  of  said  mortgage,    witliout 
additional  costs,  or  at  all,  and  that  said  plaintiffs  have  no  right  or 
title  to  said  goods,  or  any  part  thereof,  or  to  the  possession  thereof, 
by  virtue  of  said  mortgage,  or  otherwise.     (2)  That  the  mortgage 
held  by  Nelse  Scime,  the  intervener  herein,  is  now,  and  was  at  the 
time  of  the  seizure  of  the  said  goods  by  plaintifts,  a  valid  and  sub- 
sisting lien  against  the  same,  and  against  the  whole  thereof,  and  that 
said  intervener  is  entitled  to  recover  the  sum  of  three  hundred  dol- 
lars ($300),  with  interest  thereon  at  12  per  cent  per  annum  form  the 
28th  day  of  April,  1899,  and  his  costs  and  disbursements.     (3)  Thai 
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the  defendant  W.  E.  Robinson,  as  coroner,  and  J.  H.  Cownie  Glove 
Company,  have  a  claim  and  Hen  against  the  property  described  in 
the  complaint  for  the  sum  of  $140.91,  and  with  interest  thereon  from 
July  I,  1899,  and  are  entitled  to  recover  of  said  plaintiffs  the  sum 
of  $140.91,  with  interest  from  July  i,  1899,  besides  the  costs  and 
disbursements  of  this  action.  (4)  That  the  goods  claimed  by  the 
plaintiffs  in  their  complaint  at  the  time  of  the  seizure  thereof  in  this 
action  by  the  sheriff  were  in  the  custody  of  the  coroner  and  in  the 
ctistody  of  the  law,  and  such  seizure  was  wrongful  and  unlawful  and 
unauthorized  by  law." 

It  is  contended  on  the  part  of  the  plaintiffs  that  the  court  erred 
in  its  eighth  finding  of  fact,  in  which  it  finds  that  the  Park  &  Grant 
mortgage  did  not  show  on  the  face  thereof,  over  the  signatures  of 
the  mortgagors,  any  acknowledgment  of  receipt  that  a  true  copy  of 
said  mortgage  had  been  delivered  to  and  received  by  said  mortgag- 
ors, or  either  of  them.  We  cannot,  agree  with  counsel  in  this  con- 
tention. The  copy  of  the  chattel  mortgage  given  in  evidence  pur- 
ports to  have  been  signed  by  Nels  E.  Nelson  and  L.  N.  Seime, 
and  below  their  signatures  appears  the  following:  "Received  of 
Park  &  Grant  a  true  and  exact  copy  of  the  mortgage  this  7th  day  of 
June,  1899."  This  does  not  purport  to  be  signed  by  any  one.  Sec- 
tion 2,  Chap.  95,  Laws  1897,  provides  "that  every  chattel  mortgage 
shall  be  void  unless  it  appears  upun  the  mortgage  instrument,  over 
the  signature  of  the  mortgagor,  that  a  true  copy  of  the  same  has 
been  delivered  to  and  received  by  the  mortgagor,  as  in  section  i  of 
this  tact  provided."  As  we  have  seen  the  purported  receipt  upon 
the  chattel  mortgage  does  not  appear  over  the  signatures  of  the 
mortgagors,  or  either  of  them;  hence  the  purported  acknowledg- 
ment does  not  come  within  the  provisions  of  this  section.  The  find- 
ing of  the  court  is  dierefore  sustained  by  the  evidence. 


Digitized  by  VjOOQ IC 


556  Park  et  aL  v.  Robinson  et  al. 

Opinion  of  the  Court— CORSON,  J.  [15  S.  D 

It  is  further  contended  on  the  part  of  the  plaintiffs  that  no  one 
can  take  advantage  of  a  failure  to  comply  with  the  provisions  of 
this  section  except  the  mortgagor,  and  that  as  to  the  subsequent 
mortgagees  and  attaching  creditors  the  mortgage  is  valid.  But 
this  contention  is  untenable.  It  will  be  noticed  that  the  language 
,  of  the  section  is  "Every  chattel  mortgage  shall  be  void,"  unless^ 
etc.  No  exception  is  made  of  subsequent  mortgagees  or  attaching 
creditors,  and  this  court  has  no  authority  to  interpolate  into  the  stat- 
ute exceptions  not  found  therein.  The  language  of  the  statute  be- 
ing mandatory,  it  is  the  duty  of  the  court  to  enforce  it,  and  hence 
the  findings  and  conclusions  of  the  court  that  the  plaintiffs'  mortgage 
was  void,  and  conferred  upon  them  no  rights,  was  clearly  correct. 
As  it  appears  from  the  findings,  and  is  not  questioned  on  this  appeal, 
that  the  plaintiffs'  action  was  based  solely  upon  the  purported  chat- 
tel mortgage,  plaintiffs  were  not  entitled  to  recover  in  this  action. 

On  the  trial  the  plaintiffs  introduced  in  evidence  the  original 
affidavit,  requisition,  and  undertaking  in  claim  and  delivery,  and 
also  the  amended  affidavit  and  requisition  thereon,  all  of  which 
were  received  in  evidence  without  objection.  In  the  amended  af- 
fidavit appears  the  following  statement:  "that  the  actual  value 
of  the  aforesaid  property,  to  the  best  of  affiant's  knowledge  and  be- 
lief, is  five  hundred  dollars  ($500)."  The  plaintiffs  sought  to  con- 
tradict this  statement  by  showing  that  the  property  was  of  less 
value  than  $500.  The  court  excluded  this  evidence  on  the  ground 
that,  as  plaintiffs  had  alleged  the  value  of  the  property  in  their  af- 
fidavit to  be  $500,  they  were  precluded  from  showing  that  the  prop- 
erty was  of  any  less  value.  The  plaintiffs  contend  that  the  court 
erred  in  this  ruling,  but  this  contention  is  untenable.  As  the  plain- 
tiffs had  fixed  the  value  of  the  property  in  their  affidavit,  they  were 
precluded  from  showing  any  different  value  on  the  trial.     In  Wey- 


Digitized  by  VjOOQ IC 


Park  et  al,  v.  Robinson  et  al  557 

April,  1902.]  Opinion  of  the  Court— CORSON,  J. 

■erhaeuser  v.  Foster,  60  Minn.  223,  61  N.  W.  1 129,.  the  supreme  court 
of  Minnesota  says :  *'The  statement  as  to  the  value  of  the  proper- 
ty, made  in  the  bond  and  affidavit  at  a  time  when  plaintiff  is  seeking 
to  obtain  possession,  must  be  regarded  as  estopping  him  from  as- 
serting a  different  value.  After  fixing  it  at  such  a  time,  plaintiff 
should  not  be  heard  to  complain  of  the  value  so  fixed  by  him,  save 
in  exceptional  cases.  Wells,  Repl.  §§  569,  660,  and  cases  cited.  The 
presumption  is  that  the  defendant  relies  and  acts  on  the  statement 
as  to  value  in  subsequent  proceedings.  *  *  *  As  remarked  by 
Mr.  Wells,  the  enforcement  of  the  rule  is  calculated  to  promote  a 
fair  and  reasonable  estimate  of  the  value  in  the  bond  and  affidavit 
by  the  party  seeking  to  obtain  possession.'*  The  same  doctrine 
is  laid  down  in  Butts  v.  Woods,  4  N.  M.  343,  16  Pac.  617.  It  is 
true  in  the  case  at  bar  the  defendants  had  denied  the  allegation  as  to 
the  value  of  the  property,  and  the  intervener  had  alleged  that 
the  value  of  the  property'  was  $900,  but  no  evidence  was  offered  by 
them  upon  the  question  of  value,  and  they  seem  to  have  accepted  the 
valuation  as  fixed  by  the  plaintiffs  in  their  affidavit.  We  are  of  the 
opinion,  therefore,  that  the  ruling  of  the  court  in  denying  to  the 
plaintiffs  the  right  to  show  that  the  property  was  of  less  value  was 
correct. 

It  is  further  contended  on  the  part  of  the  plaintiffs  that  the  court 
erred  in  admitting  in  evidence  the  mortgage  of  the  intervener  with- 
out proof  of  its  execution,  but  this  objection  is  clearly  untenable,  for 
the  reason  that  no  objection  was  made  to  its  introduction  upon  that 
ground.  The  only  objections  appearing  to  have  been  made  were  that 
the  same  was  incompetent,  immaterial,  and  irrelevant,  and  for  the 
the  further  reason  that  it  could  have  had  no  reference  to  the  dispo- 
sition of  the  goods  in  controversy,  as  it  appears  that  the  filing  of 
the  intervener's  mortgage  was  made  subsequent  to  the  filing  of 
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the  plaintiffs'  mortgage.  Neither  of  these  objections  extended  to 
proof  of  the  execution  of  the  same.  Had  the  proper  objection  been 
made,  undoubtedly  the  intervener  would  have  supplied  the  proof 
of  execution  of  the  mortgage,  as  one  of  the  witnesses  to  the  same 
seems  to  have  been  a  witness  at  the  trial.  Agricultural  Works  v. 
Young,  6  S,  D.  557,  62  N.  W.  432 ;  Mining  Co.  v.  Noonan,  3  Dak. 
189,  14  N.  W.  426. 

It  is  further  contended  on  the  part  of  the  plaintiffs  that  the  note 
and  mortgage  under  which  the  intervener  claimed  the  property  had 
been  paid,  but  it  will  be  noticed  that  the  court  found  otherwise,  and 
we  are  of  the  opinion  that  the  finding  is  fully  sustained  by  the  evi- 
dence. L,.  N.  Seime  executed  the  note  and  mortgage  to  the  bank 
for  $300.  The  bank  not  being  satisfied  with  the  security,  the  in- 
tervener executed  another  note  to  the  bank  as  collateral  security. 
This  latter  note  the  intervener  paid,  and  thereupon  the  bank  trans- 
ferred to  him  the  original  note  and  mortgage.  Clearly,  this  was  not 
a  satisfaction  of  the  original  note  and  mortgage.  The  intervener, 
after  paying  his  own  note  given  as  collateral  security  to  the  note  of 
L.  N.  Seime,  w^as  entitled  to  the  original  note  and  mortgage  execut- 
ed by  him ;  and  upon  the  transfer  of  the  same  to  the  intervener  by 
the  bank  he  became  the  owner  thereof,  and  was  entitled  to  enforce 
the  collection  of  the  same.  Section  4309  Comp.  Laws;  Lien  v. 
Bank,  12  S  .D.  317,  81  N.  W.  628. 

The  court  having  found  that  the  property  taken  into  his  posses- 
sion by  the  sheriff  under  the  claim  and  delivery  proceedings  had  been 
delivered  to  the  plaintiffs  and  disposed  of  by  them  prior  to  the  trial, 
properly  entered  judgment  in  favor  of  the  attaching  creditors  and 
the  intervener  against  the  plaintiffs  for  the  amount  due  them  on 
their  respective  claims,  to  the  extent  of  $500,  fixed  as  the  value  of 
the  property  by  the  plaintiffs  in  their  affidavits. 
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Finding  no  error  in  the  record,  the  judgment  of  the  court  and 
its  order  denying  a  new  trial  are  affirmed. 

FuiyivER,  J.,  not  sitting  in  this  case,  and  taking  no  part  in  the 
decision. 


State  ex  rel  Brown,  v.  City  of  Pierre. 

1.  Under  Code,  §  4914,  requiring  an  afaswer  to  contain  a  general  or  spe- 

cific denial  of  each  controverted  material  allegation  of  the  complaint, 
and  a  statement  of  any  new  matter  of  defense  or  counterclaim,  an 
answer  denying  every  allegation  of  the  complaint  not  specifically 
denied,  admitted,  or  explained,  and  then  specifically  denying,  admit- 
ting, or  explaining  certcLin  allegations,  was  sufiicient  to  generally 
deny  all  allegations  not  mentioned  or  referred  to. 

2.  Where  it  had  been  shown  that  a  petition  of  property  owners  for  an 

extension  of  the  city  limits  had  been  filed  with  the  city  clerk  and 
ordered  published,  a  printed  copy  thereof,  identified  by  the  one  who 
prepared  the  original,  was  admissible  to  prove  the  contents  of  the 
original,  which  had  been  lost. 

3.  Entries  upon  the  records  of  the  city  clerk  to  the  effect  that  a  petition 
of  property  owners  had  been  considered,  and  that  the  extension  asked 
for  had  been  granted,  were  sufficient  to  show  that  si;ch  a  petition  had 
once  existed. 

4.  Where  a  property  owner  had  signed  a  petition  for  an  extension  of 
the  city  limits  so  as  to  include  her  property,  and  had  paid  taxes  to 
the  city  on  such  property  for  three  years,  she  was  estopped  from 
bringing  an  action  to  vacate  the  proceeding  taken  by  the  city  council 
eight  years  before,  making  such  extension,  which,  if  successful,  would 
result  in  great  injustice  to  other  property  owners;  she  having  been 
guilty  of  laches  in  asserting  her  rights. 

5.  The  question  as  to  the  sufliciency  of  the  evidence  to  support  findings 

cannot  be  considered  on  appeal,  where  neither  the  record  nor  assign- 
ment of  errors  specified  particular  objections. 
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6.  Where  the  notice  of  appeal  in  the  abstract  does  not  show  that  the  ap- 
peal was  taken  from  the  order  denying  a  new  trial,  the  evidence  can- 
not be  reviewed. 

(Opinion  filed  May  14,  1902.) 

Appeal  from  circuit  court,  Hughes  county.  Hon.  Loring  E. 
Gai^fy,  Judge.  ^ 

Injunction  by  the  state,  on  the  relation  of  Hattie  B.  L.  Brown, 
and  by  her  individually,  against  the  city  of  Pierre.  From  a  judg- 
ment for  defendant  plaintiff  appeals.    Affirmed. 

John  Sutherland,  for  appellants. 

An  answer  denying  each  and  every  allegation  of  the  complaint 
not  thereinafter  specifically  denied,  admitted  or  explained  is  insuffi- 
cient as  a  pleading.  §  4914  Comp.  Laws ;  People  v.  Railroad,  53 
Bart.  98;  McEmeror  v.  Decker,  58  How.  Pr.  250;  Ciark  v.  Dil- 
lon, 97  N.  Y.  370;  Livingston  v.  Harrison,  2  E.  D.  Smith,  197; 
Potter  v.  Smith,  70  N.  Y.  300. 

Parol  evidence  is  inadmissible  for  the  purpose  of  supplying 
defects  in  a  public  record  or  to  aid  the  same  by  explanation  ;  2  Black- 
well  Tax  Titles,  §  1102;   People  v.  San  Francisco,  31  Cal.  132. 

Where  law  requires  record,  oral  evidence  is  inadmissible  to 
explain  it:  Kellogf  v.  McLaughlin,  8  Ohio  114;  Lathrop  v.  C.  I. 
Ry.  Co.,  28  N.  W.  465 ;  Holmes  vs.  Cole,  54  N.  W.  761 ;  Mudge 
V.  Yaples,  25  N.  W.  297;  Weaver  v.  Lammon,  28  N.  W.  905! 

The  petition  for  extension  of  the  city  limits  is  a  jurisdictional 
fact  that  may  not  be  presumed  or  inferred,  upon  which  rested  all 
the  subsequent  proceedings  authorized  by  the  statute.  Mulligan  v. 
Smith,  59  Cal.  206,  at  229;  Zeigler  v.  Hopkins,  117  U.  S.  R.  683; 
Dampe  v.  Towne  of  Dane,  29  Wis.  419;  Litchfield  v.  Mount  Ver- 
non, 41  N.  Y.  123 ;  People  v.  Lawrence,  41  N.  Y.  143 ;  Sharp  v. 
Spier,  4  Hill  87. 
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The  city  council  had  jurisdiction  to  act  and  bind  the  city  by 
what  they  did  while  acting  within  the  provisions  of  the  law  author- 
izing them  to  act  at  all.  The  council  having  failed  to  comply  with 
the  charter  by  acting  without  a  proper  petition,  its  proceedings  were 
void.  McLaurin  v.  City  of  Grand  Porks,  6  Dak.  397;  Zeigler  v. 
Hopkins,  117  U.  S.  683;  Daughty  vs.  Hope,  3  Denio  249;  Hop- 
kins vs.  Mason  City,  42  How.  Prac.  115;  Merritt  vs.  Village,  71 
N.  Y.  309;  White  vs.  Stevens,  34  N.  W.  255;  Hewes  vs.  Reis,  40 
Cal.  255;  Pound  vs.  Chippewa,  43  Wis.  63;  Massing  vs.  Ames, 
37  Wis.  645. 

The  appellant  is  not  estopped.  Not  an  element  of  an  estop- 
pel was  pleaded  or  proved.  Warder  v.  Baldwin,  51  Wis.  450; 
Folsom  V.  Star  Line,  6  N.  W.  702;  Davis  v.  Davis,  26  Cal.  23; 
Clark  V.  Hooker,  25  Col.  594. 

Ivan  W.  Goodner,  for  respondent. 

The  validity  of  annexation  preceedings  cannot  be  inquired  into 
collaterally,  by  injimction  to  restrain  the  collection  of  a  tax,  but  only 
in  a  direct  proceeding  by  quo  warranto,  or  proceedings  in  the  nature 
of  quo  warranto,  Kuhn  v.  City,  29  L.  R.  A.  445 ;  Voss  v.  School 
Dist.,  18  Kas.  467. 

No  appeal  was  taken  from  the  order  overruling  the  motion  for 
a  new  trial.  No  specification  of  particulars  in  which  the  evidence 
was  insufficient  to  justify  the  findings  was  made  in  the  case.  There 
can  therefore  be  no  review  by  this  court  of  the  question  of  the  suffi- 
ciency of  the  evidence  to  justify  the  findings.  Chandler  v.  Kennedy, 
8  S.  D.  56;    Johnson  Land  Mortgage  Co.  v.  Case,  82  N.  W.  90. 

Appellants  contend  that  the  petition  is  jurisdictional.  Res- 
pondent admits  this  proposition,  but  there  is  no  dispute  here  that 
there  was  a  petition  before  the  city  council,  and  we  say  that  all 

questions  of  its  sufficiency  rests  exclusively  with  the  city  council. 
Vol.  16  S.  D.— 36 
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State  ex  rel.  v.  Common  Council,  80  N.  W.  942;  Milliken  v.  City, 
72  Ind.  166;  City  of  Terre  Haute  v.  Beach,  96  Id.  143,  146;  Town 
of  Cicero  v.  Williams,  91  Id.  541 ;  Porter  v.  Stout,  73  Id.  3 ;  Baker 
V.  Board,  40  Iowa,  229;  Bennett  v.  Hetherington,  41  Id.  150;  Ellis 
V.  Karl,  7  Neb.  381;  State  v.  Goowin,  69  Tex.  57;  Shank  v. 
Ravenswood,  43  W.  Va.  245;  State  v.  Langlie,  (N.  D.)  67  N.  W. 
960 ;    Van  Fleet  Coll.  Att,  §  800. 

The  participation  of  appellant's  grantors  in  the  annexation  pro- 
ceedings has  recognition  of  the  jurisdiction  of  the  city  authorities 
after  she  had  both  constructive  and  actual  knowledge  of  the  exten- 
sion of  the  corporate  limits  and  her  long  acquiescence  and  gross 
laches  in  the  assertion  of  her  claimed  rights  constitute  an  equitable 
bar  to  her  cause  of  action.  Kuhn  v.  City  of  Port  Townsend,  29  L#w 
R.  A.  445;  State  v.  Des  Moines,  31  L.  R.  A.  188;  City  of  Logans- 
port  V.  La  Rose,  99  Ind.  119,  132;  i  High  on  Inj.  (3d  Ed.)  547; 
Cooley  Const.  Lim.,  311 ;  Black  v.  Brinkley,  54  Ark.  372;  Graham 
V.  Greenville,  67  Tex.  62 ;  Hayward  v.  Elliott  Nat.  Bank,  96  U.  S. 
611;  Strosser  v.  Fort  Wayne,  100  Ind.  443;  i  Beach  Pub.  Corp., 
§  423 ;    I  Spell,  ex  rel  §  656. 

Corson^  J.  This  action  was  instituted  by  the  plaintiff,  Hattie 
B.  L.  Brown,  individually  and  as  relator,  claiming  to  be  the  owner 
of  a  tract  of  land  in  Hughes  county,  to  restrain  the  City  of  Pierre 
from  assessing  the  property  of  the  said  plaintiff,  and  to  cancel  all 
taxes  previously  levied  by  said  city  upon  said  property.  Findings 
and  judgment  were  in  favor  of  the  defendant,  and  the  plaintiff 
appeals.  The  defendant  in  its  answer  sets  up  certain  proceedings 
of  the  Qity  of  Pierre,  through  its  city  council,  in  the  spring  of  1890, 
under  and  by  virtue  of  which  it  claims  the  city  limits  of  said  city 
were  so  enlarged  as  to  include  plaintiff's  property,  and  that  the  same 
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has  since  been  a  part  of  the  said  City  of  Pierre.  The  defendant  also 
set  up  certain  facts  which  it  claimed  constituted  an  estoppel  on  the 
part  of  the  said  plaintiff  from  now  questioning  the  validity  of  the 
proceedings  of  the  common  council  of  the  said  city  in  including  the 
premises  of  the  said  plaintiff  within  said  city  limits.  The  case  was 
tried  to  the  court  without  a  jury,  and  the  court  finds  very  fully  the 
proceedings  taken  by  the  city  council  in  annexing  certain  tracts  of 
land  to  said  city,  including  the  premises  of  the  plaintiff.  It  further 
finds  that  the  taxes  on  said  lands  of  the  plaintiff.  Brown,  for  the 
years  1890,  1891  and  1892,  including  the  taxes  of  the  State  of  South 
Dakota,  County  of  Hughes,  City  of  Pierre,  and  the  board  of  educa- 
tion of  the  City  of  Pierre,  were  paid  to  the  treasurer  of  said  Hughes 
county  by  the  plaintiff,  Brown,  through  her  authorized  agent,  as 
said  taxes  became  due,  and  that  said  county  treasurer  issued  to  her, 
through  her  agent,  receipts  for  said  taxes,  upon  each  of  which  re- 
ceipt appeared  in  plain  print  the  statement  that  a  certain  portion  of 
said  taxes  was  for  Pierre  city  purposes,  and  another  porticMi  of  said 
taxes  was  for  Pierre  city  school  taxes;  that  the  petition  for  ex- 
tending the  boundaries  of  the  said  city  of  Pierre,  including  therein 
the  premises  of  the  plaintiff,  Brown,  was  signed  by  the  grantors 
of  the  plaintiff,. Brown,  and  also  by  the  said  plaintiff  by  the  name  of 
Hattie  B.  Lee,  which  was  her  then  name.  And  the  court  concludes, 
as  a  matter  of  law,  "that  the  acts  of  the  defendant,  City  of  Pierre, 
and  its  officers  and  agents,  in  assessing  and  levying  taxes  for  city 
purposes  upon  the  lands  of  the  plaintiff,  Hattie  B.  L.  Brown,  *  * 
*  for  and  during  the  years  1890,  to  1898,  both  inclusive,  were  and 
are  in  all  respects  legal  and  valid,  and  that  said  city  has  full  right 
and  power  to  levy  and  collect  such  city  and  other  taxes,  and  to  make 
them  a  lien  upon  said  premises,  and  to  extend  its  control,  for  all  mu- 
nicipal purposes  over  said  premises.     (2)  That  the  plaintiff,  Hattie 
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B.  L.  Brown,  by  reason  of  the  acts  of  her  grantors  in  signing  said 
petition,  and  by  reason  of  her  dw;i  knowledge,  acquiescence,  and  con- 
duct in  the  premises,  and  her  great  and  inexcusable  laches  and  delay, 
is  estopped  to  maintain  this  action." 

It  is  contended  on  the  part  of  the  appellant,  in  substance:  (i) 
That  the  allegations  of  the  complaint  are  not  denied  by  the  answer, 
and  hence  that  the  defendant  was  not  entitled  to  introduce  any  evi- 
dence under  the  pleadings;  (2)  that  the  court  erred  in  admitting 
evidence  tending  to  prove  the  existence,  loss,  and  contents  of  the 
original  petition  filed  in  praying  for  an  extension  of  the  city  limits 
of  Pierre;  (3)  that  the  court  erred  in  overruling  appellant's  offer 
to  prove  that  a  majority  of  the  property  owners  adjacent  to  the  cor- 
porate limits  of  the  said  City  of  Pierre,  so  included  by  said  city, 
did  not  sign  the  petition  upon  which  the  city  council  acted ;  (4)  that 
the  findings  of  the  court  are  not  supported  by  the  evidence;  (5) 
that  the  defendant  has  not  pleaded  any  estoppel. 

I.  The  answer  in  this  case  commences  as  follows:  "The  de- 
fendant, answering  the  complaint  of  the  plaintiff  in  this  acticxi,  de- 
nies each  and  every  allegation  therein  contained,  and  not  hereinafter 
specifically  denied,  admitted,  or  explained."  The  answer  then  pro- 
ceeds to  specifically  deny,  admit,  or  explain  certain  allegations  con- 
tained in  the  complaint;  but  the  more  material  allegations  of  the 
same  are  neither  specifically  denied,  admitted,  or  explained.  Hence 
these  allegations  are  denied  by  the  general  denial.  It  is  insisted 
on  the  part  of  the  appellant  that  under  the  provisions  of  Code,  § 
4914,  which  provides  that :  "The  answer  of  the  defendant  must  con- 
tain: (i)A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief.  (2)  A  statement 
of     any     new     matter,     constituting     a     defense     or     counter- 
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claim,  in  ordinary  and  concise  language  without  repe- 
tition,"— the  form  of  the  denial  used  by  the  defendant  is  insufficient, 
and  is  not  authorized  by  the  statute  above  quoted.  It  is  true  that  the ' 
section  provides  for  a  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief,  but  the  form  of  the 
denial  in  this  case  seems  to  be  a  substantial  compliance  with  the  stat- 
ute. It  is  quite  a  common  practice  for  the  pleader  to  admit  certain 
allegations  of  the  complaint  or  counterclaim  in  terms,  and  then  deny 
each  and  every  other  allegation  in  the  complaint  or  counterclaim 
not  specifically  admitted.  This  method  of  answering,  while  not  in 
strict  conformity  with  the  statute,  is,  in  our  opinion,  a  substantial 
compliance  therewith,  and  is  a  matter  of  convenience.  In  Hardy 
V.  Purington,  6  S.  D.  382,  61  N.  W.  158,  this  court  uses  the  follow- 
ing language:  "We  think  in  this  case  the  answer  must  be  treated 
as  denying  all  the  allegations  of  the  complaint  not  thereinafter  'ad- 
mitted or  qualified/  So  treating  the  answer,  it  follows  that  the  alle- 
gation of  the  affidavit  that  plaintiff  was  a  licensed  and  qualified 
teacher  at  the  time  of  making  the  alleged  contract  stands  denied  by 
defendant's  answer,  for  such  allegation  is  nowhere  in  the  answer 
referred  to,  or  excepted  from  the  scope  of  the  general  denial.  The 
answer  denies  *each  and  all  the  allegations'  not  thereinafter  'admit- 
ted or  qualified.'  There  is  neither  an  admission  of  this  allegation, 
nor  any  attempt  to  qualify  it.  It  therefore  remains  denied."  The 
same  rule  should  be  applied  in  this  case.  An  analysis  of  the  answer 
shows,  as  before  stated,  that  some  of  the  allegations  of  the  complaint 
are  specifically  denied,  others  explained  or  admitted,  and  a  number 
of  the  material  allegations  of  the  complaint  are  neither  mentioned  nor 
referred  to  in  any  manner,  and  hence  are  denied  by  the  general 
denial.    We  think  that  the  general  or  specific  denials  in  the  answer 
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in  this  case  are  sufficient.  If  the  appellant  required  more  specific 
denials,  she  should  have  moved  the  court  to  have  the  answer  made 
more  definite  and  certain.  Hardy  v.  Purington,  supra;  Greenfield 
V.  Insurance  Co.,  47  N.  Y.  430.  No  such  motion  was  made  in  this 
case,  the  objection  being  taken  to  the  admission  of  evidence  on  the 
ground  that  the  allegations  in  the  complaint  were  not  denied,  and 
a  motion  made  at  the  close  of  the  trial  to  strike  out  all  the  evidence 
of  the  defendant  on  the  same  ground.  We  are  of  the  opinion  that 
the  court  ruled  correctly  in  denying  these  motions. 

2.  On  the  trial  the  defendant  introduced  evidence  tending  to 
prove  that  there  was  an  original  petition  presented  to  the  city  council 
of  the  city  of  Pierre  for  the  extension  of  the  city  limits  of  the  said 
city  on  or  about  February  2,  1890,  and  that  the  original  petition  was 
lost.  It  then  called  witness  Horner  to  prove  that  the  copy  of  the  pe- 
tition published  by  the  order  of  the  city  council  as  required  by  the 
law  then  in  force  was  a  true  copy  of  the  petition  so  presented  to  the 
city  council  and  lost.  He  was  asked  the  following  question:  "I 
now  hand  you  an  affidavit  of  one  H.  P.  Robie,  which  was  produced 
by  tlie  witness  John  H.  McCord  (city  auditor),  which  has  attached 
to  it  the  purported  petition  or  copy  of  the  petition ;  and  I  will  ask 
you  to  state  whether  or  not  that  is  a  copy  of  the  petition  that  was 
referred  to  you  on  February  3,  1900,  by  tlie  city  council  of  the  City 
of  Pierre."  To  which  the  appellant  made  the  following  objection: 
The  appellant  objected  to  this  testimony  on  the  ground  that  the  same 
was  incompetent,  irrelevant,  and  immaterial,  and  no  foundation 
laid;  no  petition  having  been  shown.  The  answer  was:  *'It  is 
a  printed  copy  of  the  petition."  The  witness  was  further  asked  to 
state  whether  or  not,  from  his  recollection,  the  original  petition  that 
was  presented  to  the  city  council,  and  referred  to  him  for  examina- 
tion, contained  a  description  of  section  27,  township  in,  range  79, 
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in  Hughes  county,  as  a  part  of  the  territory  sought  by  that  petition 
to  be  annexed  to  the  dty  of  Pierre.  To  this  the  appellant  interposed 
the  same  objection,  which  was  overruled,  and  the  witness  answered : 
"It  did.  It  contained  all  of  section  27,  township  iii,  range  79." 
These  objections  were  overruled,  and  we  think  properly,  as  it  had 
been  shown  by  the  witness  that  he  prepared  the  original  petition, 
and  that  the  same,  after  being  presented  to  the  city  council,  was  re- 
ferred to  him.  We  are  of  the  opinion  that  the  court  committed  no 
error  in  admitting  this  evidence.  The  original  having  been  shown 
to  be  lost,  it  was  perfectly  competent  to  prove  the  contents  of  the 
petition  by  secondary  evidence;  and  the  secondary  evidence  in  this 
case,  being  the  printed  copy  of  the  original  petition,  testified  to  by  the 
witness  to  be  a  true  copy  of  the  original,  was  certainly  the  very  best 
evidence  that  could  have  been  produced  of  the  contents  of  the  orig- 
inal petition.  That  there  was  such  an  original  petition,  is 
clearly  shown,  not  only  by  the  evidence  of  Mr.  Hor- 
ner, but  by  the  city  records  introduced  in  evidence.  One  of  the  re- 
ports on  file  in  the  office  of  the  city  clerk  reads  as  follows:  "To 
the  Mayor  and  City  Council :  Your  special  committee  appointed  to 
consider  the  petition  of  adjacent  property  owners  for  the  extension 
of  the  city  limits  of  the  City  of  Pierre  respectfully  report  that  we 
have  examined  the  petition,  and  find  that  the  same  is  signed  by 
more  than  a  majority  of  the  property  owners  of  the  property  men- 
tioned in  said  petition,  and  we  recommend  that  the  petition  be  pub- 
lished as  required  by  I51W."  On  March  25,  1890,  is  the  following  en- 
try in  the  council  journal :  "Moved  by  Alderman  Hilger  that  the 
property  named  in  the  petition  for  the  extension  of  the  city  limits 
be  included  within  the  city  limits,  and  that  a  plat  of  the  same,  show- 
ing the  extension  of  the  city  limits,  be  filed  with  the  register  of  deeds. 
Roll  call:     Aye — Aldermen  Coy,  Christenger,  Kliner,  Hilger  and 
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Laird.  Not  voting — Alderman  Robinson."  The  contention  of  the 
appellant  that  it  is  the  duty  of  the  city  auditor  to  keep  a  record  of 
the  proceedings  of  the  dty  council,  and  that  oral  evidence  is  inadmis- 
sible to  explain  it,  has  no  application  to  this  case.  No  law  has  been 
pointed  out  to  us  requiring  the  petition  in  such  proceedings  to  be 
spread  in  full  upon  the  record,  and  it  is  not  essential,  therefore, 
that  the  record  should  contain  a  copy  of  the  petition.  While  it  is 
true  that  parol  evidence  is  inadmissible  to  contradict  a  public  record, 
it  may  be  admitted  for  the  purpose  of  supplying  evidence  of  records 
lost  or  destroyed.  Judge  Dillon^  in  his  work  on  corporations,  says : 
*'Parol  evidence  of  the  latter  kind  is  receivable  unless  the  law  ex- 
pressly and  imperatively  requires  all  matters  to  appear  of  record, 
and  makes  the  record  the  only  evidence."  i  Dill,  Mun.  Corp.  §  30a 
The  appellant  made  the  following  offer:  "Counsel  for  plain- 
tiff, Hattie  B.  L.  Brown,  now  offers  to  show  that  the  persons,  cor- 
porations, and  institutions  mentioned  and  described  in  exhibit  5 
were  not  a  majority  of  the  property  owners  adjacent  to  the  corpo- 
rate limits  of  the  City  of  Pierre  and  county  of  Hughes,  of  the  prop- 
erty purported  to  have  been  taken  in  within  the  corporate  limits." 
The  offer  was  objected  to  on  the  ground  that  the  testimony  offered 
was  incompetent,  irrelevant,  and  immaterial;  that  the  plaintiflf  is 
estopped  by  lapse  of  time  and  her  own  gross  laches,  and  actual  par- 
ticipation in  the  annexation  proceedings,  to  question  the  validity 
of  the  same ;  and  upon  the  further  ground  that  all  questions  as  to 
the  sufficiency  of  the  petition  at  this  time  are  out  of  this  case,  for 
the  reason  that  they  were  by  law  referred  to  the  sole  and  exclusive 
determination  of  the  city  council.  The  objection  was  sustained, 
and  the  appellant  excepted.  The  appellant  contends  that  the  presen- 
tation of  a  petition  signed  by  the  required  number  of  property  own- 
ers is  jurisdictional,  and  unless  the  petition  did  contain,  as  a  matter 
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of  fact,  the  signatures  of  a  majority  of  the  property  owners  adja- 
cent to  the  City  of  Pierre,  the  proceedings  of  the  council  were  null 
and  void,  and  that  the  appellant  had  a  right  to  show  that  the  same 
did  not  contain  the  names  of  a  majority  of  the  property  owners,  as 
required  by  the  statute.  In  the  view  we  take  of  the  case,  it  will  not 
be  necessary  to  consider  the  question  of  the  right  of  the  appellant 
to  prove  that  the  petition  did  not  contain  the  required  number  of 
signatures,  as  a  general  proposition,  as  we  are  of  the  opinion  that 
the  objection  that  the  appellant  was  estopped  by  lapse  of  time,  and 
the  participation  of  herself  and  grantors  in  the  proceedings,  to  ques- 
tion the  validity  of  the  same,  constitutes  a  valid  objection  to  the  in- 
troduction of  the  evidence  proposed.  As  we  have  seen,  it  was  found 
by  the  court  that  not  only  the  appellant's  grantors,  but  she  herself, 
signed  the  petition  asking  for  an  extension  of  the  city  limits,  and  that 
she,  through  her  agent,  paid  taxes  to  the  city  for  a  period  of  three 
years,  and  has  for  a  period  of  s6ven  or  eight  years  neglected  to  in- 
stitute any  action  to  vacate  or  set  aside  the  proceedings  taken  by 
the  city  council;  and  the  court  finds  that  she  has  been  guilty  of 
gross  and  inexcusable  laches.  Assuming,  therefore,  for  the  purpose 
of  this  decision,  without  deciding,  that,  had  the  action  been  com- 
menced within  a  reasonable  time  after  the  order  was  made  by  the  city 
council  including  her  property  within  the  city  limits,  she  could  have 
shown  that  the  original  petition  did  not  contain  the  required  number 
of  signatures,  still,  after  a  lapse  of  more  than  eight  years,  she  can- 
not now  be  permitted  to  question  them.  The  general  rule  is  thus 
stated  by  Mr.  Spelling  in  his  work  of  Extraordinary  Relief  (section 
656)  :  "Long  acquiescence  in  the  validity  of  annexation  proceedings 
constitute  a  bar  to  a  suit  to  enjoin  the  collection  of  taxes  on  the 
ground  of  the  invalidity  of  the  proceedings."  In  Kuhn  v.  City  of 
Port  Townsend,  12  Wash.  605,  41  Pac.  923,  29  L.  R.  A.  445,  50 


Digitized  by  VjOOQ IC 


-^ 


570  State  ex  rel,  Bkown  v.  City  op  Pierre. 

Opinion  of  the  Ck)upt— COR8ON,  J.  [16  S.  D. 

Am.  St.  Rep.  911,  the  supreme  court  of  the  state  of  Washington 
held  that  a  delay  of  three  years  constituted  an  estoppel,  using  the 
following  language :  "The  appellant's  participation  in  the  annexa- 
tion proceedings,  his  subsequent  recognition  of  the  jurisdiction  of 
the  city  authorities,  his  acquiescence  in  the  result  reached  and  de- 
clared by  them,  and  his  gross  laches  in  the  assertion  of  his  rights, 
constitute  an  equitable  bar  to  the  cause  of  action  which  he,  after  the 
lapse  of  nearly  three  years,  first  attempted  to  assert ;  and  it  would 
be  immaterial  to  the  result  were  we  to  determine  that  his  conduct 
amounted  to  a  ratification  or  an  election,  or  requires  the  applica- 
tion of  the  doctrine  of  estoppel.  Strosser  v.  City  of  Ft.  Wayne,  100 
Ind.  443;  Hayward  v.  Bank,  96  U.  S.  611,  24  L.  Ed.  855;  Gra- 
ham V.  City  of  Greenville,  67  Tex.  62,  2  S.  W.  742.  In  Strosser  v. 
City  of  Ft.  Wayne,  suproi  it  is  said :  **If  a  taxpayer  were  permitted 
to  long  acquiesce  in  the  order  of  annexation,  and  then  secure  its 
overthrow,  great  confusion  would  ensue,  and  much  injustice  be 
often  done.  High  considerations  of  public  policy  and  of  justice 
require  that  a  taxpayer  who  is  notified  that  a  public  corporation 
claims  to  have  extended  its  limits  so  as  to  tai<e  in  his  property  should 
act  with  promptness,  and  proceed  with  diligence,  if  he  would  resist 
the  attempted  annexation.'  "  As  bearing  upon  this  question,  see  the 
following  cases :  State  v.  City  of  Des  Moines  (Iowa)  65  N.  W.  818, 
31  L.  R.  A.  188,  59  Am.  St.  Rep.  381 ;  City  of  Logansport  v.  La 
Rose,  99  Ind.  119,  132;  i  High,  Inj.  (3d  Ed.)  547;  Cooley,  Const 
Lim.  311 ;  Black  v.  Brinkley,  54  Ark.  372,  15  S.  W.  1030;  i  Beach, 
Pub.  Corp.  §  423. 

It  is  disclosed  by  the  record  in  this  case  that  by  order  of  the 
said  council  made  in  March,  1890,  more  than  twice  as  much  terri- 
tory was  added  to  the  city  of  Pierre  as  it  formerly  contained.  To 
now  permit  the  proceedings  of  the  said  council  to  be  questioned  by 
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the  appellant  would  result  in  great  injustice  to  other  parties  owning 
property  within  the  said  city.  The  owners  of  other  portions  annexed 
by  the  order  of  the  city  council  have  apparently  acquiesced  in  said 
annexation  proceedings,  and  it  would  be  manifestly  unjust  to  the 
citizens  of  Pierre  to  permit  her  to  question  the  validity  of  the  petition 
under  which  the  city  council  acted.  She  must  therefore  be  held  to 
be  estopped  from  now  showing  the  invalidity  of  those  proceedings. 
The  court  therefore  ruled  correctly  in  sustaining  the  respondent's 
objection  to  the  proposed  offer  of  proof. 

The  contention  that  the  respondent  did  not  in  its  answer  plead 
an  estoppel  is  clearly  untenable.  The  facts  constituting  an  estop- 
pel were  very  clearly  and  fully  stated  in  paragraph  8  of  the  defend- 
ant's answer. 

It  is  further  contended  on  the  part  of  the  appellant  that  the  find- 
ings of  the  court  are  not  supported  by  the  evidence,  but,  as  there 
is  no  specification"  of  the  particulars  in  which  the  evidence  is  insuf- 
ficient found  in  the  record  or  assignment  of  errors,  that  question 
it  not  before  us  for  review.  Land  Mortg.  Co.  v.  Case,  13  S.  D.  28, 
82  N.  W.  90.  And  again  it  does  not  appear  from  the  notice  of  ap- 
peal found  in  the  abstract  that  the  appeal  was  taken  from  the  order 
of  the  court  denying  a  new  trial,  and  without  such  an  appeal  from 
the  order  there  could  be  no  review  of  the  evidence  in  this  court. 
Gade  v.  Collins,  8  S.  D.  322,  66  N.  W.  466.  It  affirmatively  appears 
from  the  record  in  this  case  that  the  motion  for  a  new  trial  was  heard 
and  denied  several  months  after  the  rendition  of  the  judgment  in 
the  action. 

Finding  no  error  in  the  record  ,  the  judgment  of  the  court  be- 
low is  affirmed. 
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Dyea  E1.ECTRIC  Light  Co.  v.  Easton  et  ai 

1.  By  Comp.  Laws,  §  5082,  a  bill  of  exceptions  must  be  conformable  to 
the  truth,  or  be  corrected  until  it  Is;  and  by  section  5083  it  Is  the 
duty. of  the  trial  judge  to  strike  out  redundant  matter.  On  appeal 
there  was  attached  to  the  judgment  roll  a  document  designated  "Bill 
of  Exceptions^"  and  on  a  s€lparate  page  the  trial  court  certified  that 
"the  foregoing"  bill  of  exceptions  having  been  proposed,  and  amend- 
ments proposed,  all  of  which  were  allowed,  the  "foregoing"  bill,  when 
amended;  contained  a  statement  of  all  the  evidence.  Held,  that  there 
was  no  proper  bill  before  the  appellate  court,  the  proper  practice  be- 
ing for  the  Judge  to  Indicate  such  changes.  If  any,  as  he  deems  should 
be  made  In  the  proposed  bill,  and  that  then  an  engrossed  bill  should 
be  prepared,  without  Interlineations  or  erasures,  complete  In  itself. 

2.  On  appeal,  in  the  absence  of  any  properly  certified  exceptions,  it  must 
be  presumed  that  the  evidence  was  sufficient  to  sustain  the  verdict, 
and  that  no  errors  of  law  occurred  at  the  trial. 

(Opinion  filed  May  14.  1902.) 

Appeal  from  circuit  court,  Edmunds  county.  Hon.  Loring  £. 
Gaffy,  Judge. 

Action  by  the  Dyea  Electric  Light  Company  against  Mrs.  E. 
A.  Easton  and  others.  From  a  judgment  for  defendants,  and  from 
an  order  denying  a  new  trial,  plaintiff  appeals.     Affirmed. 

S,  H.  Cranmer,  for  appellant. 

Albert  Gunderson,  C\  H.  Barron,  and  Bertin  D.  Gamble,  for 
respondents. 

Haney,  p.  J.  This  is  an  action  to  quiet  title.  Defendants  de- 
nied the  plaintiff's  ownership,  and  pleaded  title  in  themselves.  A 
verdict  having  been  directed  for  defendants,  the  plaintiff  appealed 
from  the  judgment  entered  thereon,  and  from  an  order  denying  a 
new  trial.  On  motion  of  the  defendants  the  appeal  from  the  judg- 
ment was  dismissed.     Light  Co.  v.  Easton,  14  S.  D.  520,  86  N.  W. 
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23.  An  additional  abstract  has  sent  us  to  the  original  record,  where 
we  find  that  no  bill  of  exceptions  was  ever  properly  settled  and  cer- 
tified. Attached  to  the  judgment  roll  is  a  typewritten  document  des- 
ignated "Bill  of  Exceptions/*,  followed  by  another  typewritten  doc- 
ument designated  "Record**  — the  latter  being  certified  to  by  the  of- 
ficial stenographer  as  the  transcript  of  his  notes  taken  at  the  trial; 
and  then  appears  the  following  certificate,  signed  by  the  trial  judge, 
upon  a  separate  page,  under  the  title  of  the  action :  "Inasmuch  as 
the  said  several  matters  produced  and  given  in  evidence  on  the  trial 
of  said  cause  do  not  appear  by  the  record  in  said  cause,  the  counsel 
for  the  said  plaintiff  has  proposed  the  foregoing  bill  of  exceptions, 
and  has  requested  the  judge  of  said  court  who  tried  the  said  cause 
to  sign  the  same  as  the  bill  of  exceptions  in  said  cause ;  and  the  de- 
fendants having  proposed  amendments  thereto,  all  of  which  amend- 
ments are  allowed  by  the  court,  therefore  I,  Loring  E.  Gai^Fy,  judge 
of  said  court,  do  hereby  certify  that  the  foregoing  hill  of  excep- 
tions, as  amended,  and  when  so  amended,  contains  a  full,  true,  and 
correct  statement  of  all  the  evidence  given  upon  the  trial  of  the 
above-entitled  action,  and  of  all  the  proceedings  had  upon  the  said 
trial,  so  far  as  the  same  relates  to  the  exceptions  and  specifications 
of  error  in  said  bill  contained.  And  the  said  bill  of  exceptions  as 
amended  being  found  conformable  to  the  truth,  and  having  been 
settled  by  the  court,  upon  due  notice,  as  provided  by  law,  I  do  hereby 
approve,  settle,  and  allow  the  same  as  the  bill  of  exceptions  as 
amended  in  said. cause,  and  it  is  hereby  ordered  that  the  same  be 
made  a  part  of  the  record  in  this  cause.** 

Some  time  since  this  court  took  occasion  to  indicate  the  proper 
practice  in  settling  bills  of  exceptions.  It  said :  "In  settling  excep- 
tions it  is  the  duty  of  the  judge  to  strike  out  all  redundant  and  use- 
less matter,  so  the  exceptions  may  be  presented  as  briefly  as  pos- 
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sible ;  and  the  bill,  when  settled,  must  conform  to  the  truth.  Comp. 
Laws,  §§  5082,  5083.  It  is  the  duty  of  the  judge  to  exclude  all  re- 
dundant and  useless  matter,  and  correct  the  bill  until  it  is  conformable 
to  the  truth,  regardless  of  what  may  or  may  not  be  proposed  by  the 
parties.  The  proper  practice  is  for  the  judge  to  indicate  such  changes, 
if  any,  that  he  deems  should  be  made  in  the  proposed  bill ;  and  then 
an  engrossed  bill  should  be  prepared,  without  interlineations  or  eras- 
ures, complete  in  itself,  containing  such  matters  as  are  necessary 
to  explain  the  rulings  of  the  court  and  errors  relied  upon  by  the 
party  seeking  'its  settlement,  and  such  engrossed  bill  should  be 
signed  by  the  judge.  We  take  this -occasion  to  condemn  the  prac- 
tice, occasionally  followed,  of  attaching  proposed  amendments  to 
a  proposed  bill,  and  indicating  by  an  order  or  certificate  such  as 
are  allowed  or  rejected."  Dewey  v.  Fieler,  10  S.  D.  623,  74  N. 
W.  1052.  In  the  case  at  bar  it  is  impossible  to  ascertain  from  the 
record  what  amendments  were  proposed,  or  what  were  allowed 
In  effect,  no  bill  of  exceptions  or  statement  of  the  case  was  settled 
or  certified.  The  judgment  is  clearly  within  the  allegations  of  the 
pleading's.  .  In  the  absence  of  any  properly  certified  exceptions, 
It  must  be  presumed  that  the  evidence  was  sufficient  to  sustain  the 
verdict,  and  that  no  errors  in  law  occurred  at  the  trial. 
The  order  denying  a  new  trial  is  affirmed. 


Hill  v.  WhalS  Min.  Co.  et  al. 

Though  by  statute,  findings  of  fact  by  the  trial  court  are  not  as 
controlling  upon  the  appellate  court  as  the  verdict  of  a  jury,  they 
are  presumptively  correct,  and  must  stand  unless  the  evidence  clear- 
ly preponderates  against  them. 
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2.  Where  plaintiff  in  a  mortgage  foreclosure  suit  makes  a  third 
party  a  party  defendant,  alleging  that  such  party  has  or  claims  to 
have  some  right  or  interest  in  the  mortgaged  premises,  but  that  such 
right  or  interest  is  subordinate  to  plaintiff's  mortgage,  such  party 
has  a  standing  in  court  to  resist  the  en^forcement  of  plaintiff's 
alleged  lien  without  establishing  his  own. 

(Opinion  filed  May  14,  1902.) 

Appeal  from  circuit  court,  Faulk  county.  Hon.  Loring  E.  GaF- 
FY,  Judge. 

Suit  by  Henry  Hill  against  the  Whale  Mining  Company  and 
others.  From  a  decree  in  favor  of  defendants,  complainant  ap- 
peals.    Affirmed. 

George  J.  Jarz'iSj  I,  Allen  Cornwell,  and  Wadszvorth  &  Wads- 
worth,  for  appellant. 

D.  H.  Latham  and  F.  B,  Hart,  for  respondent  Mary  M.  Smith. 

Haney,  P.  J.  It  is  alleged  in  the  complaint  in  this  action  that 
on  July  9,  1892,  all  of  the  defendants  except  Mary  M.  Smith  ex- 
ecuted a  note  to  the  plaintiff  for  $2,940 ;  that  to  secure  its  payment, 
defendants  E.  K.  and  Mary  R.  Smith  executed  a  conveyance  to 
the  plaintiff  of  certain  realty  in  this  state,  in  form  an  absolute 
deed,  but  intended  to  be  a  mortgage;  that  plaintiff  has  paid  certain 
taxes  on  the  mortgaged  premises ;  that  no  part  of  the  note  or  sums 
so  paid  for  taxes  has  been  paid  by  the  defendants ;  and  that  defend- 
ant Mary  M.  Smith  has  or  claims  to  have  some  right  or  interest 
in  the  mortgaged  premises,  but  such  right  or  interest  is  subsequent 
and  subordinate  to  the  lien  of  the  plaintiff's  mortgage.  All  of  the 
defendants  except  Mary  M.  Smith  defaulted.  In  her  answer  the 
execution  of  the  note  and  mortgage  sued  on  is  admitted.  The  ex- 
ecution to  her  by  E.  K.  Smith,  of  a  note  for  $2,000,  secured  by  a 
second  mortgage  on  the  same  premises,  is  alleged ;  and  it  is  averred 
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"that  on  or  about  the  nth  day  of  November,  1892,  the  said  plaintiff, 
Henry  Hill,  commenced  an  action  upon  the  indebtedness  for  $2,940, 
described  in  the  complaint,  in  the  district  court  in  Arapahoe  county, 
state  of  Colorado,  said  action  being  entitled  'Henry  Hill  Plaintiff 
vs.  The  Whale  Mining  Company,  Defendant,'  and  that  thereafter 
judgment  was  duly  entered  in  said  cause  by  default  against  the 
Whale  Mining  Company,  and  thereafter  execution  was  issued  out 
of  said  court  to  the  sheriff  of  San  Juan  county,  Colorado,  and  said 
sheriff,  by  virtue  of  the  same,  duly  levied  upon  the  property'  of 
said  Whale  Mining  Company,  and  sold  the  same  at  execution  sale, 
satisfying  said  judgment  in  full,  and  duly  returning  said  execution, 
duly  satisfied,  to  the  court  from  which  it  issued,  thereby  paying  said 
notes  described  in  the  complaint  in  full,  and  the  judgment  procured 
upon  the  same  is  fully  satisfied  and  paid."  The  court  below  found 
the  facts  to  be  as  follows :  "Op  July  9,  1892,  the  plaintiff,  Henry 
Hill,  loaned  two  thousand,  nine  hundred  and  forty  dollars  ($2,940) 
to  the  Whale  Mining  Company,  a  corporation  then  doing  business 
in  the  state  of  Colorado,  and  one  of  the  defendants  herein,  and  re- 
ceived therefor  the  note  of  said  corporation  for  $2,940,  payable  to 
himself  on  demand.  As  a  part  of  said  transaction  the  note  sued 
upon  in  this  action  was  also  executed  and  delivered  to  plaintiff. 
The  body  of  said  note  is  practically  a  duplicate  of  the  note  first 
described,  and  both  of  said  notes  were  made  and  based  upon  the 
same  consideration.  To  secure  the  payment  of  this  second  note,  E. 
K.  Smith  and  wife,  joint  makers  thereof,  conveyed  the  lard  de- 
scribed in  plaintiff's  complaint  to  the  plaintiff,  Henry  Hill,  by  war- 
ranty deed,  which  said  deed  was  duly  recorded  January  12,  1893, 
in  the  office  of  the  register  of  deeds  in  and  for  Faulk  county.  South 
Dakota,  in  Book  nine  (9)  of  Deeds,  on  pages  338  and  339,  and  so. 
remains  of  record.     While  said  conveyance  was  absolute  in  form. 
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it  was  in  fact  but  a  mortgage  given  to  secure  to  plaintiff  the  repay- 
ment of  the  said  $2,940  loaned  to  the  Whale  Mining  Company,  as 
stated  in  my  first  finding  of  fact.  (3)  I  further  find  that  long 
prior  to  the  bringing  of  this  action  the  note  described  in  my  first 
finding  of  fact  herein  was  by  the  Whale  Mining  CcMnpany  fully 
paid  to  plaintiff,  and  discharged,  and  that  thereupon  plaintiff's 
mortgage  lien  upon  the  land  described  in  his  complaint  herein  was 
fully  satisfied  and  released,  and  that  the  plaintiff  ever  after  and 
now  holds  the  title  to  said  property  in  trust  for  the  defendant,  E. 
K.  Smith,  said  plaintiff  personally  having  no  beneficial  interest 
therein  whats6ever.  (4)  I  further  find  that  on  or  about  Septem- 
ber 2,  1893,  The  defendant,  E.  K.  Smith,  owner  of  the  real  estate 
described  in  plaintiff's  complaint,  for  a  valuable  consideration,  ex- 
ecuted and  delivered  to  Mary  M.  Smith,  one  of  the  defendants 
herein,  his  certain  mortgage  deed,  whereby  he  mortgaged  to  said 
Mary  M.  Smith  all  of  the  said  tracts  of  land  described  in  plain- 
tiff's complaint,  which  said  mortgage  was  conditioned  for  the  pay- 
ment to  said  Mary  M.  Smith  of  the  sum  of  two  thousand  ($2,000) 
with  interest.  Said  mortgage  was  duly  recorded  in  the  office  of 
the  register  of  deeds  in  and  for  said  Faulk  county,  South  Dakota, 
on  the  19th  day  of  April,  A.  D.  1894,  in  Book  number  thirty  (30) 
of  mortgages,  on  pages  18  to  21,  inclusive.  (5)  I  further  find  that 
said  mortgage  debt  of  E.  K.  Smith  to  the  defendant,  Mary  M. 
Smith,  is  unpaid,  and  that  there  is  due  and  owing  to  said  defend- 
ant Mary  M.  Smith  from  said  E.  K.  Smith,  on  account  of  said 
mortgage  indebtedness,  a  substantial  sum  of  money,  the  exact 
amount  of  which  is  unnecessary  to  determine  in  this  action.  Said 
mortgage  above  referred  to  remains  of  record  wholly  unsatisfied 
and  un  released." 

These  facts  seem  to  be  undisputed :     On  or  about  July  9,  1892, 
Vol.  16,  S.  D.-37 
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E.  K.  Smith  received  of  the  plaintiff  the  sum  of  $2,940,  which  was 
used  for  the  purpose  of  redeeming  certain  property  belonging  to 
the  defendant  corporation,  of  which  Smith  was  treasurer.  On 
November  18,  1892,  the  plaintiff  recovered  judgment  in  Colorado 
against  the  defendant  corporation  for  $6,168.93  upon  certain 
notes,  one  of  which  was  for  $2,940,  dated  July  9,  1892, 
and  executed  by  the  corporation.  An  execution  was  issued 
upon  this  Colorado  judgment,  the  property  of  the  corpora- 
tion was  sold  at  sheriff's  sale  to  the  plaintiff,  and  the  execution  was 
returned  fully  satisfied.  Thus  it  appears  that  two  notes  for  the 
same  amount,  in  substantially  the  same  terms  and  bearing  the  same 
date,  upon  which  the  corporation  was  maker,  were  given  to  the 
plaintiff.  One  of  these  was  merged  in  the  Colorado  judgment, 
which  was  satisfied  by  the  sale  of  the  corporation's  property;  the 
other  is  the  foundation  of  this  action.  As  we  understand  the  ar- 
gument of  appellant's  counsel,  it  is  conceded  that  -the  defendants 
received  of  plaintiff  only  $2,940,  that  the  note  sued  on  in  this  ac- 
tion is  the  evidence  of  that  indebtedness,  and  that  the  note  sued  on 
in  Colorado  was  given  to  enable  the  plaintiff  to  protect  E.  K. 
Smith's  interests  in  the  corporation.  It  will  be  observed  that  the 
court  below  did  not  adopt  this  view  as  to  the  facts.  It  found,  in 
effect,  that  there  was  but  one  indebtedness;  that  it  was  evidenced 
by  the  note  sued  on  in  Colorado ;  and  that  the  note  here  in  suit  w-as 
collateral  to  the  former.  The  findings  of  a  trial  court  on  disputed 
questions  of  fact  are  always  presumptively  right,  and  though,  under 
our  statute,  not  as  controlling  upon  this  court  as  the  verdict  of  a 
jury,  must  stand,  unless  the  evidence  clearly  preponderutes  against 
them.  Sands  v.  Cruikshank,  15  S.  D.  142,  87  N.  W.  589;  Feldman  v. 
Trumbower,  7  S.  D.  408,  64  N.  W.  189;  Randall  v.  Burk  Tp., 
4  S.  D.  337,  57  N.  W.  4;  Reid  v.  Kellogg,  8  S.  D.  596,  67  N.  W. 
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687 ;  Webster  v.  White,  8  S.  D.  479,  66  N.  W.  1 145 ;  McKenna,  v. 
Whittaker,  9  S.  D.  442,  69  N.  W.  587;  Hulst  v.  Association,  9  S. 
D.  144,  68  N.  W.  200;  Grewing  v.  Machine  Co.,  12  S.  D.  127,  80 
N.  W.  176.  In  view  of  the  admissions  in  the  Colorado  judgment 
roll,  the  interest  of  the  witnesses,  and  the  undisputed  facts,  equally 
impartial  minds  might  reasonably  draw  different  conclusions  as 
to  the  true  nature  of  the  transaction  involved  in  this  action.  It  is 
evident  that  the  parties,  either  intentionally  or  otherwise,  signally 
failed  to  express  their  real  intentions  in  any  of  the  writings  relat- 
ing to  the  loan  from  plaintiff  to  the  corporation  or  E.  K.  Smith, 
whichever  it  was.  Whether  the  plaintiff  and  E.  K.  Smith  are  at- 
tempting to  protect  the  mortgaged  premises  against  the  claim  of  the 
second  mortgagee,  or  whether  E.  K.  Smith  and  the  second  mort- 
gagee are  attempting  to  defraud  the  plaintiff,  are  questions  which 
cannot  be  satisfactorily  determined  from  the  record  before  us.  The 
transaction,  aa  presented  by  this  appeal,  is  certainly  an  exceptional 
one.  The  more  the  evidence  is  studied,  the  more  difficult  it  becomes 
to  reach  any  satisfactory  opinion  as  to  the  motives  of  the  parties 
or  the  truth  of  the  facts.  Such  being  the  condition  of  the  rec- 
ord, the  facts  must  be  deemed  to  be  established  as  found  by  the 
trial  court. 

It  is  contended  that,  notwithstanding  the  principal  obligation 
may  have  been  satisfied  by  the  purchase  of  the  corporation's  prop- 
erty and  the  lien  of  plaintiff's  collateral  mortgage  thus  extinguished, 
the  defendant  Mary  M.  Smith  has  no  standing  in  court  for  the 
reason  that  she  failed  to  prove  the  existence  of  any  indebtedness 
secured  by  her  mortgage.  The  only  evidence  offered  in  support  of 
her  claim  or  interest  was  a  mortgage  duly  executed  acknowledged, 
and  recorded,  purporting  to  secure  a  note  for  $2,000.  In  the  judg- 
ment below,  the  lien  of  this  mortgage  is  adjudged  to  be  superior 
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to  the  rights  of  the  plaintiff  in  the  premises,  the  indebtedness  se- 
cured by  the  plaintiff's  mortgage  is  adjudged  to  be  fully  paid,  and 
defendant  Mary  M.  Smith  recovers  her  costs  and  disbursements. 
Were  it  conceded  that  a  mortgage  is  not  evidence  of  the  existence 
or  ownership  of  the  indebtedness  purported  to  be  secured  thereby, 
the  plaintiff  in  this  action  would  be  in  no  better  position.     He  made 
the  respondent  a  part  defendant,  alleging  that  she  had  or  claimed 
to  have  some  right  or  interest  in  and  to  the  mortgaged  premises 
which  was  subsequent  and  subordinate  to  his  own  claim.     Having 
been  thus  invited,  she  was  certainly  entitled  to  appear  and  inter- 
pose the  defense  that  plaintiff's  alleged  lien  had  ceased  to  exist 
because  the  obligation  secured  thereby  had  been  extinguished.     The 
determination  of  this  issue  was  first  in  the  order  of  trial,  and,  hav- 
ing prevailed  in  respect  thereto,  respondent  was  not  required  to 
go  further,  as  she  did  not  seek  to  foreclose  her  own  lien.     She  was 
a  party  to  the  action,  made  such  by  the  plaintiff,  and  as  fully  enti- 
tled to  resist  his  cause  of  action  as  the  owner  of  the  mortgaged 
premises  would  have  been  had  he  answered.     Having  failed  to  es- 
tablish the  existence  of  any  lien  upon  the  property,  plaintiff  was  en- 
titled to  no  relief  whatever,  and  cannot  complain  because  his  ac- 
tion was,  in  effect,  dismissed  upon  the  merits. 
The  judgment  is  affirmed. 


State  v.  DeMasters. 

On  a  prosecution  for  incest,  the  admission  of  evidence  of  statements 
made  in  defendant's  absence  by  the  woman  with  whom  the  crime 
was  charged  to  have  been  committed,  just  after  she  had  given  birth 
to  a  child,  that  defendant  was  the  father  of  the  child,  and  of  her  oon- 
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fession,  in  defendant's  absence,  after  she  had  been  arrested  for  the 
same  crime  with  which  defendant  was  charged,  that  she  and  defend- 
ant were  guilty  of  such  crime,  was  reversible  error,  though  the  court 
subsequently  instructed  the  Jury  not  to  consider  such  evidence. 

2.  On  a  prosecution  for  incest,  evidence  of  the  toiutual  conduct  of  the  par- 
ties to  the  crime  charged  prior  thereto  is  admissible,  but  not  of  their 
conduct  thereafter. 

(Opinion  filed  May  14,  1902.) 

Error  to  circuit  court,  Meade  county.  Hon.  L^i  McGe^, 
Presiding  Judge. 

George  DeMasters  was  convicted  of  incest,  and  he  brings  error. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Frazvley  &  Laffey,  for  plaintiff  in  error. 

Hon.  John  L.  Pyle,  Attorney  General,  and  John  P,  McClung, 
State's  Attorney,  for  defendant  in  error. 

Corson,  J.  Upon  an  information  duly  filed  by  the  state's  at- 
torney of  Meade  county,  charging  the  plaintiff  in  error  George 
DeMasters,  jointly  with  one  Cora  Giltner,  with  the  crime  of  incest, 
committed  in  that  county  on  the  I2th  day  of  August,  1899,  the 
said  DeMasters  was  convicted  and  sentenced  by  the  court  to  im- 
prisonment in  the  penitentiary  for  a  period  of  six  years.  A  motion 
for  new  trial-  was  made,  and  denied  by  the  circuit  court,  and  the 
case  is  before  us  on  a  writ  of  error.  Before  the  commencement  of 
the  trial,  upon  motion,  the  plaintiff  in  error  and  the  said  Cora  Gilt- 
ner were  granted^  separate  trials.  Numerous  errors  are  assigned, 
the  more  important  of  which  are  that  the  court  erred  (i)  in  ad- 
mitting evidence  of  the  alleged  admissions  or  statements  of  the 
co-defendant,  Cora  Giltner;  (2)  in  admitting  evidence  of  the  con^ 
duct  of  the  plaintiff  in  error  and  the  said  Cora  Giltner  subsequent 
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to  the  alleged  commission  of  the  offense;  (3)  in  the  instructions 
of  the  court  given  upon  its  own  motion ;  (4)  because  the  evidence 
was  insufficient  to  justify  the  findings  of  the  jury. 

On  the  trial  of  the  case  the  court  admitted,  over  proper  objec- 
tions made  by  the  plaintiff  in  error,  evidence  that  in  the  early  part 
of  1900  Cora  Giltner,  who  is  admitted  to  be  the  niece  of  the  plain- 
tiff in  error,  gave  birth  to  an  immature  child,  and  at  about  the  time 
of  its  birth  made  statements,  in  the  absence  of  the  plaintiff  in  error, 
to  the  effect  that  he  was  the  father  of  the  child.  Evidence  was  also 
admitted,  over  proper  objections  made  by  the  plaintiff  in  error, 
that  soon  after  the  arrest  of  the  said  Cora  Giltner  she  made  state- 
ments to  the  effect  that  she  and  the  plaintiff  in  error  were  guilty 
of  the  crime  charged,  giving  somewhat  in  detail  the  circumstances 
connected  with  the  alleged  offense.  It  is  strenuously  contended  on 
the  part  of  the  plaintiff  in  error  that  the  evidence  of  the  fact  that 
Cora  Giltner  gave  birth  to  a  child,  and  her.  alleged  statements 
that  the  plaintiff  in  error  was  the  father,  and  her  alleged  statements 
or  confessions,  made  after  her  arrest,  not  in  the  presence  of  the 
plaintiff  in  error,  were  inadmissible  as  against  him,  for  the  reason 
that  the  birth  of  the  child  did  not  tend  to  prove  that  the  plaintiff 
in  error  was  its  father,  and  that  her  alleged  statements  in  regard 
thereto,  made  in  the  absence  of  the  plaintiff  in  error,  and  her  sub- 
sequent alleged  confession  or  statements,  after  her  arrest,  in  the 
absence  of  the  plaintiff  in  error,  were  incompetent  and  in  no  man- 
ner binding  upon  him.  At  the  close  of  the  evidence  on  the  part  of 
the  state,  the  court,  on  motion  of  the  plaintiff  in  error,  struck  out  all 
the  testimony  that  had  been  introduced  by  the  state  as  to  the  al- 
leged admissions,  declarations,  or  statements  made  by  the  said  Cora 
Giltner,  and  the  court  charged  the  jury  in  respect  thereto  as  fol- 
lows:    "The  evidence  introduced  by  the  state  wherein  certain  wit- 
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nesses  testified  to  certain  admissions  of  statements  of  the  co-defend- 
ant, Cora  Giltner,  wherein  she  stated  that  the  defendant,  George 
DeMasters,  was  the  cause  of  her  trouble  and  was  the  father  of  her 
child  bom  in  the  town  of  Tilford,  in  this  county,  is  stricken  from 
the  record ;  and  you  are  not  to  consider  this  evidence  in  your  delib- 
eration on  the  question  as  to  the  innocence  or  guilt  of  the  defend- 
ant. The  defendant,  however,  introduced  the  co-defendant  in  this 
case,  Cora  Giltner,  as  a  witness,  and  she,  while  on  the  stand,  testified 
to  former  statements  made  by  her  in  regard  to  the  defendant  George 
DeMasters.  I  instruct  you  that  you  may  consider  this  testimony  as 
affecting  the  credibility  of  the  witness  and  co-defendant,  Cory  Gilt- 
ner; and  I  instruct  you,  gentlemen  of  the  jury,  that  it  is  limited  to 
that,  and  that  only."  While  the  court  apparently  withdrew  this 
evidence  from  the  jury,  he  virtually  left  it  with  them  as  affecting 
her  credibility  as  a  witness  for  the  plaintiff  in  error.  The  state- 
ments of  Cora  Giltner,  made  in  the  absence  of  the  plaintiff  in  error, 
stricken  out  by  the  court  and  withdrawn  from  the  jury,  were  clearly 
inadmissible  as  against  the  plaintiff  in  error,  and  should  have  been 
excluded  upon  his  objection,  i  Greenl.  Ev.  §  233;  Gore  v.  State, 
58  Ala.  391 ;  State  v.  Thibeau,  30  Vt.  100 ;  Priest  v.  State,  10 
Neb.  393,  6  N.  W.  468 ;  6  Am.  &  Eng.  Enc.  Law,  572.  While  the 
courts  ordinarily  hold  that  evidence  improperly  admitted,  when 
stricken  out  and  withdrawn  from  the  jury  by  the  court,  will  be  dis- 
regarded by  them,  and  therefore  not  a  ground  for  granting  a  new 
trial,  yet  there  are  many  exceptions  to  this  rule.  Mr.  Jones,  in  his 
recent  work  on  Evidence,  states  the  following  as  his  ccmclusions 
from  the  authorities:  "If  in  any  case  there  is  good  reason  to  ber 
lieve  that  injury  has  been  done  to  the  adverse  party  by  the  intro- 
duction of  such  evidence,  notwithstanding  the  caution  and  instruc- 
tions of  the  court,  that  will  furnish  a  sufficient  cause  for  sending 


Digitized  by  VjOOQIC 


584  State  t;,  DeMastbrs. 

Opinion  of  the  Ck>urt— COBSON,  J.  [16  S.  D. 

the  case  to  another  trial ;  but,  unless  there  is  good  ground  for  sus- 
picion, it  must  be  presumed  that  the  instructions  of  the  court  were 
not  disregarded."     3  Jones,  Ev.  §  898.     In  Richards  v.  Noyes,  44 
Wis.  614,  the  supreme  court  of  that  state  quotes  with  approval  the 
following  from  the  case  of  Bank  v.  Button,  11  Wis.  371 :    "Without 
stopping  to  discuss  this  matter,  it  is  very  obvious  that  the  admission 
of  improper  testimony  is  of  a  dangerous  tendency,  since  it   de- 
volves upon  the  court  to  determine  what  no  human  tribunal  can 
ever  satisfactorily  determine;  that  is  what  influence  and  impression 
the  mind  of  another  might  have  received  from  such  evidence."     The 
case  of  State  v.  Sprague,  64  N.  J.  Law,  419,  45  Atl.  788,  is  quite 
analogous  to  the  one  at  bar.     The  supreme  court  of  New  Jersey, 
after  an  exhaustive  discussion  as  to  the  admissibility  of  certain  ev- 
idence, and  holding  that  it  was  inadmissible,  uses  the  following 
language:     "This  evidence  was  highly  prejudicial  to  the  defendant 
It  was  a  denial  to  him  of  a  fair  trial  upon  the  issue  presented  by 
the  indictment,  and  that  it  was  not  erroneous  cannot  for  a  moment 
be  contended.     In  fact,  all  that  need  be  said  in  a  case  of  this  kind 
is  that  it  *may  have  been  harmful.' "     In  Anderson  v.  Railroad  Co., 
54  N.  Y.  334,  the  court  of  appeals  of  that  state  says :     "Any  illegal 
evidence    that    would    have    a    tendency    to   excite    the    passions, 
arouse     the     prejudices,     awaken       the      sympathies,      or     warp 
or   influence   the   judgment   of   the  jurors   in   any   degree,   could 
not  be  considered  harmless."     Taylor  v.   Adams,   58   Mich.    188, 
24  N.  W.,  864;  People  v.  Valliere,  127  Cal.  65,  59  Pac.  295;  Erben 
V.  Lorillard,  19  N.  Y.  299. 

No  one  reading  the  evidence  in  this  case  can  doubt  that  the 
statements  made  by  Cora  Giltner  had  a  very  great  influence  upon 
the  jury,  and  the  jurors  must  have  found  great  difficulty  in  remov- 
ing from  their  minds  the  impressions  produced  by  this  evidence. 
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if  in  fact  they  could  have  done  so.  However  honest  and  intelli- 
gent the  jurors  may  have  been,  we  doubt  if  they  could  have  en- 
tirely disregarded  this  evidence  in  arriving  at  their  verdict;  and 
it  is  quite  clear  to  this  court  that  the  verdict  of  the  jury  must  have 
been  more  or  less  influenced  by  this  evidence,  and  the  only  method 
of  correcting  the  error  of  the  trial  court  in  admitting  this  evidence 
is  a  new  trial.  For  the  error,  therefore,  in  admitting  the  evidence 
referred  to,  notwithstanding  it  was  stricken  out  and  withdrawn 
from  the  jury,  the  judgment  of  the  court  below  must  be  reversed 
and  a  new  trial  granted.  In  view  of  the  fact  that  upon  another 
trial  the  state  may  seek  to  introduce  evidence  relative  to  the  con- 
duct of  the  plaintiff  in  error  and  Cort  Giltner  in  another  county  sub- 
sequent to  the  time  of  the  alleged  commission  of  the  offense  charged 
in  the  information,  we  deem  it  proper  to  say  that  in  our  view  this 
evidence  was  inadmissible.  The  acts  and  conduct  of  the  parties 
antecedent  to  the  time  of  the  alleged  offense  are  admissible,  but 
not  those  subsequent.  While  the  authorities  upon  this  subject 
are  not  in  harmony,  in  our  opinion  the  weight  of  the  authority 
clearly  supports  the  view  that  only  prior  acts  of  undue  familiarity 
or  conduct  are  admissible  in  a  case  of  this  nature.  i6  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  p.  139;  i  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
PP-  753»  7545  Lovell  v.  State,  12  Ind.  18;  People  v.  Skutt,  96  Mich. 
449,  56  N.  W.  1 1 ;  State  v.  Markins,  95  Ind.  464,  48  Am.  Rep. 
733;  People  V.  Jenness,  5  Mich.  303;  Lefforge  v.  State,  129  Ind. 
551,  29  N.  E.  34. 

Upon  the  question  of  the  sufficiency  of  the  evidence  to  justify 
the  verdict  of  the  jury  it  is  not  proper  for  us  to  express  any  opin- 
ion. The  judgment  of  the  court  below  is  reversed  and  a  new  trial 
granted. 
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Lek  et  al.  V.  Town  of  Mkllette,  et  al. 

1.  Inasmuch  as  Comp.  Laws,  §§  1022-1094,  relative  to  incorporated  towns, 
do  not  expressly  give  a  town  authority  to  assess  the  cost  of  laying 
water  mains  against  the  abutting  property,  and  an  implication  of 
such  authority  is  repelled  by  the  fact  that  such  assessments  for 
other  improvements  are  expressly  authorized,  together  with  the  fact 
that  no  power  to  tax  exists  independent  of  statute,  a  town  has  no  au- 
thority to  assess  abutting  property  for  laying  mains. 

2.  Comp.  Laws,  §  4912,  provides  that  a  defendant  may  demur  to  the  com- 

plaint when  it  shows  on  its  face  that  causes  of  action  have  been  im- 
properly united,  and  section  4913  provides  that  failure  to  demur  to 
such  defect  shall  be  a  waiver  of  the  same.  Held,  that,  in  a  suit  by 
two  abutting  owners  to  restrain  a  special  assessment,  failure  to  de- 
mur on  the  ground  that  two  causes  were  united  in  one  complaint 
waived  the  objection. 

3.  Where  a  city  was  totally  wanting  in  authority  to  levy  a  certain  special 
assessment,  relief  by  injunction  was  proper. 

(Opinion  filed  May  14.  1902.) 

Appeal  from  circuit  court,  Spink  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Suit  by  Sarah  L.  Lee  and  another  against  the  town  of  Mellette 
and  another.  From  a  decree  for  complainants,  defendants  appeal. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Korns  &  Johnson,  for  appellants. 

Thomas  Sterling,  for  respondents. 

Haney,  P.  J.  The  object  of  this  action  is  to  enjoin  the  collec- 
tion of  a  special  tax.  Defendants  being  in  default  their  applica- 
tion for  leave  to  answer  was  denied  on  the  ground  that  their  pro- 
posed answer  failed  to  state  any  defense.  Judgment  was  entered 
in  favor  of  the  plaintiffs,  and  the  defendants  appealed. 
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The  defendant  corporation  was  created  and  governed  by  the 
law  relating  to  incorporated  towns  (Comp.  Laws,  §§  1022-1094). 
Did  it  have  power  to  assess  the  cost  of  laying  w'ater  mains  in  its 
streets  against  abutting  property?  "It  is  a  principle  universally 
declared  and  admitted  that  municipal  corporations  can  levy  no  taxes, 
general  or  special,  upon  the  inhabitants  or  their  property,  unless 
the  power  be  plainly  and  unmistakably  conferred.  It  has,  indeed, 
often  been  said  that  it  must  be  specifically  granted  in  terms ;  but  all 
courts  agree  that  the  authority  must  be  given  either  in  express  words 
or  by  necessary  or  unmistakable  implication,  and  that  it  cannot  be 
collected  by  doubtful  inferences  from  other  powers,  or  powers  re- 
lating to  other  subjects,  nor  can  it  be  deduced  from  any  considera- 
tion of  convenience  or  advantage/*  2  Dill.  Mun.  Corp.  §  763. 
The  statute  was  evidently  framed  vv^ith  care,  in  harmony  with  the 
theory  that  the  corporations  provided  for  would  possess  only  such 
powers  as  were  conferred  thereby.  It  is  comprehensive  and  elab- 
orate. The  powers  intended  to  be  granted  are  enumerated  with  pre- 
cision and  in  detail.  Where  no  power  existed  prior  to  the.  operation 
of  the  statute,  and  none  exists  independently  of  it,  the  maxim, 
'*Bxprcssio  unius  est  exclusio  alterius/'  is  applicable.  An  exam- 
ination of  the  statute  will  disclose  no  express  authority  for  making 
abutting  property  owners  pay  for  water  mains,  while  it  does  ex- 
pressly authorize  special  assessments  for  other  clearly  defined  street 
improvements.  No  power,  either  express  or  implied,  existed  to 
levy  the  taxes  against  the  plaintiffs'  property,  collection  of  which 
is  sought  to  be  enjoined,  and  such  taxes  are  entirely  illegal. 

The  objection  that  two  causes  of  action  in  favor  of  different 
plaintiffs  are  united  in  the  complaint,  if  ever  valid,  was  waived  by 
defendants'  failure  to  demur.     Comp  Laws,  §§  4912,  4913. 

The  contention  that  plaintiffs  are  not  entitled  to  an  injunction 
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is  untenable.  Where,  as  in  this  case,  there  is  a  total  want  of  author- 
ity to  levy  the  tax,  relief  by  injunction  may  properly  be  allowetL 
Dakota  Loan  &  Trust  Co.  v.  Codington  County,  9  S.  D.  159,  68 
N.  W.  314;  Town  of  Lebanon  v.  Ohio  &  M.  Ry.  Co.,  77  IlL  539; 
Kimball  v.  Trust  Co.,- 89  111.  611;  AUwood  v.  Cowen,  11 1  lU.  481. 
The  judgment  of  the  circuit  court  is  affirmed. 


Iowa  and  Dakota  T^l.  Co.  v.  Schamber,  State  Treasurer. 

1.  Under  Comp.  Laws,  §  4907,  requiring  a  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of  action,  al- 
legations in  a  complaint  by  a  telephone  company  to  restrain  the  oolr 
lection  of  a  tax  that  the  total  value  of  its  property  for  which  it  was 
liable  for  taxation  was  about  a  certain  amount,  that  the  amoiuit 
sworn  to  in  a  statement  returned  to  the  auditor  was  the 
full  assessable  value  of  its  property,  that  the  assesssmest 
placed  by  the  board  on  complainant's  property  was  TOid 
because  there  was  no  meeting  of  the  board  as  required  liy 
law,  that  no  assessment  was  made  at  the  time  fixed  by  law,  that  the 
assessment  was  made  when  the  board  had  no  power  to  assess  the  prop- 
erty, and  that  the  board  did  not  sit  as  a  board  of  equaUzation,  in- 
volve conclusions  of  law,  and  cannot  be  considered  in  determining 
its  sufficiency. 

2.  A  complaint  by  a  telephone  company  in  an  action  to  restrain  the  col- 

lection of  a  state  tax  which  fails  to  show  what  amount  of  taxes  were 
levied,  or  what  the  rate  of  the  levy  was,  is  insufficient. 

3.  Under  Laws,  1897,  Chap.  28,  §  69,  requiring  telephone  companies  to 

furnish  the  auditor  on  July  1st  a  sworn  statement  showing  obtain 
required  facts,  and  section  60,  providing  that,  if  the  statement  is  not 
received  by  the  first  Monday  of  August,  the  auditor  shall  obtain  the 
necessary  facts,  laying  them  before  the  board  of  assessment,  where 
a  telephone  company  falls  to  furnish  a  sworn  statement,  and  an  as- 
sessment is  made  by  the  board  on  the  day  following  the  first  Monday 
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of  August,  it  cannot  complain  of  any  irregularity  as  to  the  time  of 
tlie  assessment. 

4.  Where  the  state  hoard  of  assessment,  composed  of  the  persons  desig- 

nated by  Laws  1897,  Chap.  28,  §  43,  is  regularly  convened  by  operation 
of  law  when  a  telephone  company's  property  is  assessed  for  taxation, 
the  company  cannot  complain  that  the  board  was  previously  organized 
by  persons  who  were  not  designated  as  members. 

5.  A  telephone  company  failing  to  furnish  the  sworn  statement  to  the 
auditor  required  by  Laws  1897,  Chap.  28,  §  59,  cannot  claim  that  the 
equalization  board  could  not  increase  the  value  of  its  property  as 
given  in  the  statement  without  notice;  for  there  being  no  sworn 
statement,  the  rules  relating  to  boards  of  equalization  where  assess- 
ments are  increased  without  notice  are  inapplicable. 

<6.  Where  a  telephone  company's  property  was  assessed  on  August  2d, 
and  it  received  notice  on  the  4th,  the  court  wiii  not  presume,  in  the 
absence  of  evidence,  that  the  board  adjourned  without  affording  the 
company  an  opportunity  to  be  heard. 

7.  In  a  suit  by  a  telephone  company  to  restrain  the  collection  of  a  state 
tax,  an  allegation  that  the  assessment  greatly  exceeded  the  assess- 
ments in  certain  counties  is  insufficient  to  show  that  the  assessment 
exceeded  that  of  other  property  in  the  state. 

8.  Where  plaintiff,  on  the  sustaining  of  a  demurrer  to  his  complaint,  fails 
to  apply  for  an  amendment,  ne  must  be  'regarded  as  having  elected  to 
stand  on  his  pleading. 

(Opinion  filed  May  14,  1902.) 

Appeal  from  circuit  court,  Union  county.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  the  Iowa  and  Dakota  Telephc«e  Company  against 
John  Schamber,  state  treasurer.  Prom  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.     Affirmed. 

W.  B.  Gantt  and  B,  W.  Miller,  for  appellant. 

John  L.  Pyle,  Attorney  General,  and  Alva  B.  Taylor,  Assistant 
Attorney  General,  for  respondent. 
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Haney,  p.  J.  This  appeal  is  from  an  order  sustaining  a  demur- 
rer to  the  complaint  on  the  ground  that  it  does  not  state  sufficient 
facts  to  constitute  a  cause  of  action.    The  complaint  is  as  follows : 

"The  plaintiff  complains  of  the  defendant,  and  for  cause  of 
action  alleges : 

"(i).  Plaintiff  is  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  South  Dakota,  and  doing  business  in  said  state 
as  a  corporation. 

"(2).  That  said  corporation  is  engaged  solely  in  the  telephone 
business  in  said  state,  and,  as  such  telephone  company,  is  now,  and 
was  at  the  times  hereinafter  mentioned,  operating  a  telephone  line 
in  the  counties  of  Clay,  Turner  and  Union,  of  said  state ;  they  oper- 
ating in  the  county  of  Clay,  in  said  state,  about  thirty-seven  (37) 
miles;  in  the  county  of  Union,  of  said  state,  at  the  present  time, 
and  were  at  the  dates  hereinafter  mentioned  operating,  about  thirty- 
eight  (38)  miles ;  in  the  county  of  Turner  at  the  present  date  about 
twenty-seven  (27)  miles,  and  were  at  the  date  hereinafter  mentioned, 
to- wit,  in  the  year  1898,  operating  in  said  county  of  Turner  about 
eighteen  ( 18)  miles ;  and  that  the  aggregate  number  of  miles  in  said 
counties  in  the  year  1898  was  about  ninety-three  (93)  miles,  and 
the  total  value  of  the  lines  and  appurtenances  belonging  to  said 
company  in  the  year  1898,  and  for  which  the  company  is  liable  for 
taxation  in  the  State  of  South  Dakota  for  the  year  1898,  is  about 
$1,875. 

"(3).  That  the  defendant  is  the  State  treasurer  pf  South  Da- 
kota, duly  elected,  qualified,  and  acting  as  such,  and,  as  such  treas- 
urer, he  is  authorized  and  required  to  collect  the  taxes  assessed 
against  telephone  and  other  corporations,  as  one  of  the  duties  of  his 
office  as  such  treasurer. 

"(4).     That  at  the  time  required  by  law,  in  and  for  the  year 


Digitized  by  VjOOQ IC 


Iowa  &  Dakota  Telephone  Co.  v,  Schamber.      591 

May,  1902,]  Opinion  of  the  Court— Haney,  P.  J. 

1898,  this  plaintiff,  by  its  secretary,  furnished  to  the  state  auditor 
a  statement,  under  oath,  showing  the  number  of  miles  operated  or 
leased  within  the  state,  the  number  of  miles  in  each  separate  line  or 
division  thereof,  together  with  the  number  of  separate  wires  thereon ; 
stating  the  counties  through  which  the  same  extended,  and  in  which 
the  company  did  business ;  the  number  of  miles  of  telegraph  or  tel- 
ephone instruments  used  in  said  county;  the  average  number  of 
poles  per  mile  used  in  constructing  the  lines,  and  the  value  of  the 
wires,  poles,  instruments  and  all  other  property  owned  by  it  in  the 
state ;  also  the  number  of  offices  maintained  in  the  state,  and  the  total 
gross  and  net  receipts  of  all  of  said  offices  for  the  year  ending  April 
30th,  preceding  said  report,  A  copy  of  said  sworn  statement  is  at- 
tached to  the  complaint,  marked  *Ex.  A.,'  and  is  hereby  referred  to, 
and  made  a  part  of  the  same. 

"(5).  That  said  statement,  properly  filled  out  and  sworn  to, 
was  furnished  to  and  received  by  the  state  auditor  during  the  month 
of  July,  1898,  and  previous  to  the  first  Monday  of  August  in  said 
year. 

"(6).  Plaintiff  alleges  that  the  state  board  of  assessment  and 
equalization,  which  is  composed  of  the  following  named  parties,  to 
wit:  governor,  auditor,  secretary  of  state,  state  treasurer,  attorney 
general,  superintendent  of  public  instmction,  arid  commissioner 
of  school  and  public  lands,  and  who,  under  the  provisions  of  the 
law  in  effect,  are  required  to  meet  on  the  4th  Monday  of  July  of  each 
year,  for  the  year  1898  failed  to  meet  for  the  purpose  of  assessing 
telegraph  and  telephone  companies  on  the  25th  day  of  July,  1898, 
but  at  said  time  the  following  named  persons,  pretending  to  com- 
pose said  board,  were  present:  J.  L.  Lockhart,  commissioner  of 
school  and  public  lands ;  H.  E.  Mayhew,  state  auditor ;  K.  G.  Phil- 
lips, state  treasurer,  by  W.  A.  Burrington,  deputy ;   W.  H.  Roddle, 


Digitized  by  VjOOQ IC 


592       Iowa  &  Dakota  Telephone  Co.  v.  Sch amber. 

Opinion  of  the  Court— Haney,  P.  J.  [16  S.  D. 

secretary  of  state,  by  Philip  Lawrence,  assistant;  Frank  Crane, 
superintendent  of  public  instruction,  by  M.  A.  Lange,  deputy;  and 
said  pretended  board  organized  by  electing  J.  L.  Lockhart  presi- 
dent pro  tern.,  and,  without  further  proceedings,  adjourned  to  meet 
on  August  I,  1898;  that  at  said  meeting  only  the  commissioaer  of 
school  and  public  lands  and  the  state  auditor  were  present ;  that  at 
the  meeting  held  August  i,  1898,  there  were  present  the  governor, 
secretary  of  state,  commissioner  of  school  and  public  lands,  super- 
intendent of  public  instruction,  state  auditor;  the  attorney  gener- 
al not  being  present,  but  represented  by  his  assistant ;  and  at  which 
meeting  the  governor  Avas  elected  chairman,  after  which  the  boanJ 
adjourned  to  August  2,  1898,  at  10  o'clock  a.  m.,  at  which  meeting 
were  present  all  of  the  state  officers  composing  the  board,  except 
the  attorney  general,  who  was  represented  by  assistant.  And  at  this 
meeting  the  following,  among  other,  business  was  transacted: 
^  Moved  by  Lockhart,  and  seconded  by  Mayhew,  that  the  Iowa  and 
Dakota  Telephone  Company  be  assessed  $75  per  mile  on  its  lines 
in  the  state,  to  be  apportioned  according  to  the  number  of  miles  in 
each  county,' — which  motion  prevailed,  all  members  voting  'Yes;* 
and  a  gross  assessment  amounting  to  $6,975,  was  made  against  plain- 
tiff at  this  meeting  for  the  purpose  of  taxaticai  of  plaintiffs  property 
for  the  year  1898. 

"(7).  Plaintiff  alleges  that  the  above  and  forgoing  is  a  full 
and  complete  statement  of  all  the  proceedings  taken  or  had  by  the 
state  board  of  assessment  and  equalization,  and  pertaining  to  the 
assessment  and  equalization  thereof  of  the  property  of  the  plaintiff 
for  the  purpose  of  taxation  for  the  year  1898. 

"(8).  Plaintiff  alleges  that  it  never  had  any  notice  of  any  pro- 
ceedings had  or  taken  by  said  state  board  of  equalization  or  assess- 
ment, or  of  the  raising  of  the  amount  of  the  value  fixed  in  the  sworn 
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Statement  furnished  by  it ;  that  the  assessment  of  plaintiffs  proper- 
ty was  arbitrarily  raised  from  the  amount  of  $i,875,  fixed  in  the 
sworn  statement  as  the  value  of  said  property,  to  the  sum  of  $6,975, 
without  any  notice  whotsoever  to  the  plaintiff,  or  to  any  one  repre- 
senting it. 

"(9).  That  afterwards,  and  after  said  proceedings  were  had, 
and  on  the  4th  day  of  August,  1898,  there  was  written  to  W.  A. 
Houts,  secretary  of  plaintiff,  a  letter  or  notice  which  is  in  words  and 
figures  following,  to-wit :  'Auditor's  Office,  State  of  South  Dakota. 
H.  E.  Mayhew,  Auditor;  E.  F.  Swartz,  Deputy.  Pierre,  August 
4,  1898.  W.  A.  Houts,  Secr'y,  Parker,  S.  D.— Dear  Sir :  The  state 
board  of  assessment  and  equalization  has  fixed  the  valuation  of  the 
Iowa  and  Dakota  Telephone  Co.  for  the  year  1898  at  $6,975.  H.  E. 
Mayhew,  Auditor.' 

'(10).  Plaintiff  alleges  that  the  amount  of  $6,975  so  arbitra- 
rily fixed  as  the  assessed  value  of  plaintiff's  property  for  taxable 
purposes  for  the  year  1898  is  excessive,  and  far  beyond  assessable 
value  of  the  property  so  assessed ;  that  the  amount  sworn  to  in  the 
statement  returned  in  compliance  with  the  law  to  the  state  auditor 
for  the  year  1898  was  the  full  assessed  value  of  plaintiff's  property 
in  said  state,  and  that  the  sum  of  $5,100  so  added  to  the  amount  given 
in  said  statement  is  excessive  and  illegal,  and  the  same  is  greatly  in 
excess  of  the  values  placed  upon  other  property  situate  in  the  counties 
of  turner,  Clay  and  Union,  where  plaintiff's  property  is  situate; 
that  lands  in  Clay  county  for  said  year  is  assessed  at  about  33J4  per 
cent  of  its  actual  value,  in  Turner  county  real  property  is  assessed 
at  about  the  same  rate,  and  in  Union  county  real  estate  is  assessed 
at  about  37  per  cent  of  its  real  value ;  that  this  is  more  fully  shown 
by  certain  lists  of  the  actual  value  of  lands  in  said  counticjs,  together 

with  the  assessments  made  upon  said  lands,  described  in  said  sched- 
Voi.  15  S.  D.—  38 
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ules  for  the  year  1898,  copies  of  which  are  here  attached,  marked 
'Ex.  B/  and  made  a  part  of  this  complaint. 

"(11).  Plaintiff  alleges  that  the  taxes  on  the  sum  of  $5,100, 
being  the  amount  of  the  assessment  placed  by  said  state  board  upon 
plaintiff's  property  over  and  above  the  amount  returned  in  plaintiflf's 
statement  to  the  auditor  of  the  state,  is  absolutely  void,  for  the  fol- 
lowing reasons,  to-wit :  First,  For  the  reason  that  there  was  no  meet- 
ing of  said  board  of  assessment  and  equalization  the  fourth  Monday 
of  July,  as  required  by  law ;  that  the  so-called  board  on  said  date 
was  illegal,  not  being  composed  of  the  officers  designated  by  law  for 
such  board ;  and  that  the  persons  composing  said  board  had  no  au- 
thority to  act  as  such,  and  all  of  the  proceedings  had  by  them  arc 
absolutely  void  and  of  no  effect.  Second.  That  no  assessment  of 
the  property  of  the  plaintiff  was  made  at  the  time  fixed  by  law, 
and  no  meeting  of  said  board  was  had  at  that  time;  that  said  as- 
sessment was  raised  arbitrarily,  without  notice,  and  without  authori- 
ty, and  is  not  binding  on  this  plaintiff.  Third.  For  the  reason  that 
the  amount  or  value  of  the  property  returned  in  the  statement  made 
to  the  auditor  is  the  full  value  of  the  property  of  this  plaintiff,  sit- 
uate in  said  counties,  and  is  more,  in  proportion  upon  which  to 
base  an  assessment,  than  is  the  value  at  which  other  properties  in 
said  counties  are  assessed.  Fourth.  For  the  further  reason  that  the 
assessment  of  said  property  was  made  on  the  2d  day  of  August, 
1898,  at  which  time  and  date  said  board  had  no  power  or  au- 
thority to  assess  property;  that  time  having  expired  previous  to 
said  date,  and  no  assessment  for  plaintiff's  property  having  been 
made  at  the  time  fixed  by  law.  Fifth.  For  the  further  reason  that 
the  board  of  equalization  did  not  at  any  time — either  at  time  fixed 
by  law  or  afterwards — sit  as  such  board,  and  equalize  the  assess- 
ment made  of  the  telephone  property  in  the  state  of  South  Dakota. 
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Sixth.  For  the  reason  that  said  board  of  equalization  did  not,  after 
raising  the  valuation  as  aforesaid,  give  any  notice  of  said  raise  to 
the  plaintiff,  of  to  any  of  its  officers,  or  to  any  person  acting  for  it, 
as  provided  in  section  51  of  the  revenue  laws  of  1897. 

"(12).  Plaintiff  states  that  the  amount  of  taxes  due  from  it 
to  the  State  of  South  Dakota  in  the  different  divisions  in  the  said 
state  is  the  sum  of  $65 ;  being  the  amount  based  upon  the  value  of 
the  said  property  as  shown  by  the  statement  made  to  the  auditor  as 
aforesaid,  and  being  all  of  the  tax  which  plaintiff  lawfully  and  legal- 
ly owes  for  the  year  1898. 

"(13).  Plaintiff  states  that  on  the  i6th  day  of  August,  1899, 
it  duly  tendered  to  defendant,  as  treasurer  of  the  state  of  South  Da- 
kota, and  the  person  legally  authorized  to  receive  the  same,  $65, 
being  the  total  amount  lawfully  due  of  the  tax  of  the  year  1898  on 
said  property;  but  defendant  refused,  and  still  refuses,  to  receive 
said  sum  without  payment  of  the  amounts  illegally  charged.  Plain- 
tiff has  been  at  all  times  since,  and  still  is,  ready  and  willing,  and  now 
offers,  to  pay  said  amount  lawfully  due.  That  defendant  intends 
and  threatens  to  enforce  the  collection  of  the  amount  unlawfully  de- 
manded as  aforesaid,  as  well  as  the  amount  lawfully  due,  and  to  im- 
pose penalties  against  plaintiff  upon  the  amount  lawfully  due,  and 
to  sell  said  property  at  tax  sale,  or  otherwise  to  distrain  plaintiff's 
property  therefor,  to  the  great  and  irreparable  injury  of  plaintiflF. 
Wherefore  plaintiff  prays  that  defendant  be  enjoined  from  demand- 
ing and  collecting  from  it  on  said  property  a  greater  sum  than  $65, 
lawfully  due,  and  from  any  penalty  thereto,  and  from  demanding 
and  collecting  said  amounts  claimed  to  be  due  on  the  additional 
assessments  made  on  said  property  for  the  year  1898,  and  for  such 
other  relief  as  is  just  and  equitable." 

In  this  jurisdiction  the  complaint  should  contain  "a  plain  and 
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concise  statement  of  the  facts  constituting  a  cause  of  action,  without 
unnecessary  repetition."  Comp.  Laws,  §  4907.  Alleged  facts  cmly 
are  admitted  by  a  demurrer ;  hence  the  first  step  in  determining 
whether  the  foregoing  complaint  states  a  cause  of  action  will  be  to 
ascertain  what  allegations  of  fact  it  contains.  The  allegation  in  the 
second  paragraph  that  "the  total  value  of  the  lines  and  appurte- 
nances belonging  to  said  company  in  the  year  1898,  and  for  whidi 
the  company  is  liable  for  taxation  in  the  state  of  South  Dakota 
for  the  year  1898,  is  about  $i,875>"  clearly  involves  a  condusicoi  of 
law.  As  Exhibit  A,  referred  to  in  the  fourth  paragraph,  shows  upon 
it  face  that  the  statement  furnished  by  plaintiff's  secretary  was  not 
under  oath,  paragraphs  4  and  5  are  immaterial.  The  allegations  in 
paragraph  8  are  contradicted  by  the  allegations  in  paragraph  9.  The 
allegation  in  paragraph  10  "that  the  amount  sworn  to  in  the  state- 
ment returned  in  compliance  with  law  to  the  state  auditor  for  the  year 
1898  was  the  full  assessable  value  of  plaintiffs  property  in  said 
state"  cannot  be  considered,  because  it  is  merely  a  conclusion  of  law, 
and  the  pleading  itself  shows  that  there  was  no  sworn  statement  re- 
turned. Paragraph  11,  with  its  six  subdivisions,  might  make  a 
good  brief,  if  based  upon  the  facts  therein  assumed ;  but  it  contains 
no  allegations  of  fact,  and  cannot  be  regarded  as  a  part  of  the  com- 
plaint. A  careful  examination  will  show  that  the  only  properly 
pleaded  facts  appearing  upon  the  face  of  the  complaint  are  as  fol- 
lows :  When  the  action  was  commenced,  defendant  was  state  treas- 
urer, and  plaintiff  was  a  corporation  created  by  and  existing  under 
the  laws  of  this  state,  engaged  solely  in  operating  telephone  lines 
in  the  counties  of  Clay,  Turner  and  Union.  The  commissioner  of 
school  and  public  lands,  auditor,  deputy  treasurer,  assistant  secre- 
tary of  state,  and  deputy  superintendent  of  public  instruction  met 
as  a  board  of  assessment  and  equalization  on  the  fourth  Monday  of 
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July,  1898,  organized  by  electing  the  commissioner  of  school  and 
public  lands  president  pro  tempore,  and,  without  further  proceedings, 
adjourned  to  meet  on  August  i,  1898.  On  the  latter  date  the  gov- 
ernor, secretary  of  state,  auditor,  superintendent  of  public  instruc- 
tion, commissioner  of  school  and  public  lands,  and  assistant  attor- 
ney general  met  and  organized  as  such  board,  and  adjourned  until 
the  following  day,  when,  the  same  officers  and  the  treasurer  being 
present,  the  plaintiffs  property  was  assessed  at  $75  per  mile,  making  an 
aggregate  assessment  on  its  property  in  the  state  of  $6,975,  in  which 
action  all  the  persons  who  were  acting  as  members  of  the  board  con- 
curred. Notice  in  writing  of  this  action  was  received  by  the  plain- 
tiflf's  secretary  from  the  auditor  on  August  4,  1898.  This  assess- 
ment was  in  excess  of  the  values  placed  upon  other  property  in  the 
counties  wherein  plaintiff's  property  was  situated;  real  estate  in 
Clay  and  Turner  counties  having  been  assessed  at  about  33  per  cent 
of  its  actual  value,  and  in  Union  county  at  about  37  per  cent  of  its 
real  value.  On  August  16,  1898,  plaintiff  tendered  the  defendant 
$65,  as  the  amount  of  its  lawful  taxes  for  that  year,  but  defendant 
refused  to  receive  that  sum  without  payment  of  the  entire  amount 
charged  against  the  plaintiff.  When  the  action  was  begun,  the  plain- 
tiff was  ready  and  willing  to  pay  the  amount  conceded  by  it  to  be 
legal,  and  the  defendant  was  threatening  and  intending  to  enforce 
collection  of  the  amount  claimed  to  be  due  by  the  state.  It  nowhere 
appears  from  the  complaint  what  amount  of  taxes  was  levied,  or 
what  the  rate  of  levy  was.  For  aught  that  appears  on  the  face  of 
the  pleading,  the  amount  claimed  by  the  state  may  have  exceeded 
the  amount  tendered  in  only  a  nominal  sum.  For  this  reason,  if  for 
no  other,  the  demurrer  was  properly  sustained.  It  was  the  plaintiff's 
duty  to  furnish  the  auditor  on  the  ist  day  of  July  a  statement,  imder 
oath,  in  the  form  prescribed  by  that  officer,  showing  certain  required 
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facts.  Laws  1897,  Chap.  28,  §  59.  Such  statement  not  having  been 
received  by  the  first  Monday  of  August,  it  was  the  auditor's  duty 
to  obtain  the  necessary  facts  and  informaticm  by  other  means,  and 
to  lay  the  same  before  the  board  of  assessment  and  equalization.  Id. 
§  60.  That  board  was  expressly  authorized  to  adjourn  from  day  to 
day  as  deemed  necessary  to  facilitate  its  labors.  Id.  §  44.  As  the 
plaintiff  was  given  until  the  first  Monday  of  August  to  furnish  its 
sworn  statement,  its  property  could  not  have  been  assessed  prior 
to  that  day.  It  was  assessed  on  the  day  following.  Certainly  there 
was  no  irregularity  in  the  action  of  the  board  with  respect  to  the  time 
when  the  assessment  was  made. 

Chapter  28,  Laws  1897,  contains  the  following  provisions : 

"Sec.  25.  All  property  shall  be  assessed  at  its  true  and  full  value 
in  money.  In  determining  the  true  and  full  value  of  real  and  personal 
property,  the  assessor  shall  not  adopt  a  lower  or  different  standard 
of  value  because  the  same  is  to  serve  as  a  basis  of  taxation,  nor  shall 
he  adopt  as  a  criterion  of  value,  the  price  for  which  said  property 
would  sell  at  auction  or  at  a  forced  sale,  or  in  the  aggregate  with  all 
the  property  in  the  town  or  district;  but  he  shall  value  each  article 
or  description  of  property  by  itself  and  at  such  a  sum  or  price  as  he 
believes  the  same  to  be  fairly  worth  in  money." 

"Sec.  43.  The  governor,  auditor,  secretary  of  state,  state  treas- 
urer, attorney  general,  superintendent  of  public  instruction  and  com- 
missioner of  school  and  public  lands  of  the  state  shall  constitute 
the  state  board  of  assessment  and  equalization.  Said  board  of  equal- 
ization shall  hold  a  session  at  the  seat  of  government  commencing 
on  the  first  Monday  of  August  of  each  year.  A  majority  of  the  mem- 
bers of  said  board  shall  constitute  a  quortun  and  have  authority  to 
act." 

"Sec.  61.     It  shall  be  the  duty  of  the  state  board  of  assessment 
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and  equalization  on  the  fourth  Monday  of  July,  1897,  and  each  year 
thereafter  to  assess  all  the  property  of  every  telegraph  and  telephone 
company  doing  business  in  this  state  and  used  in  the  operation  and 
maintenance  of  its  business,  and  in  so  doing  they  shall  assess  the 
same  as  of  the  first  day  of  May  of  said  year  and  may  also  take  into 
consideration  all  the  facts,  data  and  information  contained  in  the 
statement  made  by  said  company  and  any  and  all  matters  necessary 
to  enable  them  to  make  a  just  and  equitable  assessment  of  said 
property  in  the  same  ratio  as  the  property  of  individuals." 

The  statute  created  but  one  board  with  power  to  assess,  equalize, 
and  levy  taxes.  If  it  was  lawfully  constituted  when  plaintiff's  prop- 
erty was  assessed,  its  membership  on  the  fourth  Monday  of  July 
is  wholly  immaterial  for  the  reason  that  it  was  convened  by  opera- 
tion of  law  on  August  ist,  and  the  validity  of  its  subsequent  pro- 
ceedings did  not  depend  upon  the  adjournment  taken  at  the  former 
meeting.  A  majority  of  the  members  of  the  board  constituted  a 
quorum,  with  authority  to  act.  All  the  officers  designated  by  the 
statute  as  members  voted  in  favor  of  the  assessment  here  involved 
except  the  attorney  general.  So  far  as  the  plaintiff's  rights  are  af- 
fected, the  board  was  lawfully  constituted. 

The  contention  that  the  board  could  not,  without  notice,  in- 
crease  the  value  of  plaintiff's  property  above  that  given  in  the  state- 
ment to  the  auditor,  is  untenable.  As  its  statement  was  not  under 
oath,  plaintiff's  positicxi  is  the  same  as  if  no  statement  whatever  had 
been  furnished ;  and  the  rules  of  law  relating  to  boards  of  equaliz- 
ation where  assessments  are  increased  without  notice  has  no  appli- 
cation. There  was  no  assessment  of  plaintiff's  property  before  the 
board  acted  on  August  2d.  Of  that  action  it  received  actual  notice 
on  August  4th,  and  this  court  will  not  presume,  in  absence  of  a  show- 
ing to  that  effect,  that  the  board  adjourned  without  affording  plain- 
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tiflf  an  opportunity  to  be  heard.  The  only  reasonable  inference 
arising  from  the  facts  alleged  in  the  complaint  is  that  plaintiflf's 
property  was  assessed  by  a  lawfully  constituted  board  at  the  time 
required  by  law,  and  that  the  plaintiflf  was  afforded  an  opportunity 
to  show  that  the  assessment  was  excessive,  if  it  desired  so  to  do. 
And  it  does  not  appear  upon  the  face  of  the  complaint  that  the  as- 
sessment was  excessive.  To  what  extent  it  exceeded  the  assess- 
,ment  of  real  property  in  the  counties  of  Clay,  Union,  and  Turner, 
does  not  appear.  The  allegation  that  it  "greatly"  exceeded  the  as- 
sessments in  these  counties  is  meaningless.  All  property  in  the  state 
should  have  been  assessed  at  its  true  and  full  value  in  money.  It 
was  the  duty  of  the  board  to  assess  the  plaintiff's  property  in  the 
same  ratio  as  the  property  of  individuals.  Were  it  conceded  that 
one  whose  property  is  assessed  at  less  than  its  true  and  full  value 
in  money  could  complain  because  his  assessment  was  relatively 
higher  than  other  assessments  in  the  state,  no  relief  would  be  aflFord- 
ed  the  plaintiff  in  this  case,  for  the  reascoi  that  the  complaint  fails 
to  show  that  its  assessment  exceeds  that  of  other  property  in  the 
state.  The  learned  circuit  court  committed  no  error  in  sustaining 
the  demurrer  to  the  plaintiff's  complaint. 

It  is  contended  that  the  order  appealed  from  should  have,  in 
terms,  allowed  the  plaintiff  to  amend.  If  plaintiff  desired  to  amend, 
or  to  have  the  order  provide  for  amendment,  it  should  have  applied 
to  the  court  below  either  to  amend,  or  to  have  the  order  modified.  In 
the  absence  of  any  such  application,  this  court  is  justified  in  regard* 
ing  the  plaintiff  as  having  elected  to  stand  upon  its  pleading.  The 
order  appealed  from  is  affirmed. 
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Reichelt  et  al,  v.  Perry  et  al. 

1.  Ck>mp.  Laws,  §  5449,  authorizing  any  person  claiming  an  estate  In  real* 
ty  adversely  to  another  to  institute  an  action  for  the  determination  of 
such  adverse  claims,  does  not  change  the  nature  of  the  jurisdiction 
of  the  court  in  an  action  to  quiet  title,  but  such  jurisdiction  remains 
purely  equitable,  justifying  the  court  in  treating  the  verdict  of  a 
jury  In  such  a  case  as  advisory  merely,  and  finding  contrary  thereto. 

2.  Where  defendant  in  an  action  to  quiet  title  seeks  by  answer  or  coun- 

terclaim to  quiet  title  in  himself,  equity  will  retain  jurisdiction,  and 
proceed  to  a  final  determination  of  the  matters  at  issue  between  the 
parties,  even  though  the  complaint  did  not  give  such  jurisdiction. 
C0R30X  J.,  dissenting. 

(Opinion  filed  May  14,  1902.) 

Appeal  from  circuit  court,  Minnehaha  county.  Hon.  Joseph  W. 
Jones,  Judge. 

Action  by  Benedict  Reichelt  and  another  against  George  H. 
Perry  and  another.  From  a  judgment  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Joe  Kirby,  for  appellants. 

The  issues  raised  by  the  defendants'  counterclaim  and  reply 
thereto,  were  one  of  law  and  not  of  chancery,  and  under  the  consti- 
tution and  laws  of  this  state  the  court  had  no  power  to  ignore  the  ver- 
dict of  the  jury  and  treat  this  branch  of  the  cause  as  one  in  chancery. 
Powers  V.  Bouch,  54  N.  W.  404;  Jones  v.  Peck,  19  Wis.  84;  East- 
man V.  Lynn,  20  Minn.  433;  Comp.  Laws,  §§  4830,  4915,  5032, 
5088 ;  Sec.  6.  Art.  6,  Const.  S.  D. ;  Hughes  v.  Hanna,  22  So.  Rep. 
613 ;  Whitehead  v.  Shattuck,  138  U.  S.  136;  Hudson  v.  Caryl,  44  N. 
Y.  553 ;  Black's  Constitutional  Law,  Sec.  220-3 '»  Norris'  Appeal,  64 
Penn.  St.,  275. 

Under  the  statutes  of  this  state  the  homestead  right  is  a  joint 
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and  several  right  in  the  husband  and  wife,  based  on  public  policy. 
Neither  party  can  be  estopped  by  the  act  of  the  other,  nor  even  by 
their  own  individual  act,  from  asserting  such  claim  and  the  trial 
court  erred  in  admitting,  over  plaintiffs'  objection,  exhibits  "2," 
"3,"  "4/'  and  "s,"  being  the  leases  made  by  Mr.  Reichelt  for  the 
years  1897,  and  subsequent,  to  these  premises,  wherein  he  proposes 
to  hire  the  same  on  shares  from  the  Fidelity  Securities  Company, 
His  wife,  Mary  Reichelt,  was  not  a  party  to  any  of  these  instruments. 
C.  L.  §  2451 ;  Const,  of  S.  Dak.,  §  4,  Art.  21 ;  Waples  on  Homestead, 
p.  692;  Kingman  v.  O'Callaghan,  4  S.  D.  628;  Beadle  v.  Cowley, 
52  N.  W.  493;  Fallihee  v.  Whittmayer,  9  S.  D.  479;  Myrick  v. 
Bill,  5  Dak.  167 ;  Luce  v.  Investment  Co.,  6  Dak.  122 ;  2  Dembitz 
Land  Titles  p.  865;  N.  W.  L.  &  B.  Co.  v.  Jonasen,  79  N.  \V.  840; 
Stinsoh  V.  Richardson,  44  la.  373 ;  Dyke  v.  O'Connor,  18  S.  W.  490; 
MctCee  v.  Wilcox,  11  Mich.  359;  Ellis  v.  Wait,  4  So.  Dak.  454; 
Lessel  v.  Goodman,  66  N.  W.  917;  Campbell  v.  Babcock,  27  Wis. 
512;  First  Natl.  Bank  v.  Meachem,  36  S.  W.  724;  Anderson  y. 
Tribble,  66  Ga.  584, 

The  trial  court  erred  in  finding  in  its  eighth  finding  of  fact 
that  plaintiffs  made  and  executed  a  deed  duly  acknowledged  to 
entitle  the  same  to  record  whereby  they  conveyed  to  George  Perry 
all  their  estate  in  and  to  the  premises  in  controversy.  This  was  er- 
ror not  only  for  the  reason  that  the  verdict  of  the  jury  had  completely 
removed  this  question  from  the  judge  but  also  as  against  the 
evidence.  If  the  position  of  the  trial  court  is  right  in  ignoring  the 
verdict  of  the  jury  and  treating  this  as  a  chancery  action  then  we  ask 
this  court  to  review  the  evidence  and  reverse  this  finding  of  fact. 
Randall  v.  Burke  Twp.,  4  S.  D.  337 ;  Farwell  v.  Water  Company, 
10  S.  D.  421. 

The  signature  of  an  illiterate  person  obtained  to  an  instrument, 
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as  tlie  evidence  shows  the  plaintiff's  signatUFe  was  obtained  to  ex- 
hibit "i/*  will  not  be  sustained  in  court.  Selden  v.  Meyer,  20  How- 
ard 506;  Walker,  v.  Ebert,  29  Wis.  194;  Butler  v.  Cams,  37  Wis. 
61 ;  Bank  v.  Deal,  22  N.  W.  53 ;  Green  v.  Wilke,  66  N.  W.  1046; 
Bank  v.  Lierman,  5  Nebr.  247;  Randolph  Com.  Paper,  §  1874; 
Pomroy's  Eq.  Jr.,  §§  847-9. 

Bailey  &  Voorhees,  for  respondents. 

If  appellants  were  entitled  to  a  jury  trial  at  all  they  waived  their 
rights  by  neglicting  to  demand  it  in  the  trial  court.  Crocker  v.  Car- 
penter, 33  Pac.  Rep.  271 ;  Moore  v.  Copp,  51  Pac.  Rep.  630;  Hyde 
V.  Redding,  74  Cal.  493;  Rousseau  v.  Patten,  49  Minn.  308;  17 
Enc.  of  Plead,  and  Prac,  358. 

Puller,  J.  While  the  pleadings  are  not  before  us,  it  is  quite 
apparent  that  plaintiffs,  claiming  to  be  the  owenrs  in  actual  possession 
of  an  alleged  homestead  containing  160  acres,  brought  this  action 
to  quiet  title  thereto  by  the  determination  of  adverse  claims  and  the 
removal  of  certain  clouds,  consisting  in  part  of  a  sheriff's  deed  re- 
sulting from  an  irregular  foreclosure  of  a  mortgage,  and  a  quitclaim 
deed  thereafter  executed  by  themselves  to  the  defendant  Perry, 
which  deed,  they  aver  in  the  way  of  reply  to  the  answer  and  coun- 
terclaim, was  obtained  by  fraud.  Although  the  single  question  as 
to  whether  such  deed  was  procured  from  plaintiffs  by  fraud  was 
submitted  to  a  jury  and  answered  in  the  affirmative,  the  trial  court 
disregarded  the  verdict,  and  expressly  found  that  it  was  not  so  ob- 
tained, and  "sufficed  to  convey  to  the  defendant  Perry  all  the  right, 
title,  and  interest  of  the  said  plaintiffs  in  and  to  said  premises." 
From  a  decree  accordingly  entered,  quieting  title  in  Perry's  grantee, 
the  defendant  Rummel,  and  forever  enjoining  plaintiffs  from  assert- 
ing any  right,  title,  or  estate  in  and  to  the  premises,  they  appeal  to 
this  court. 
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Whether  the  court  on  the  trial  of  the  issues  presented  by  the 
pleadings  in  this  case  may  thus  treat  a  special  finding  of  a  jury  as 
advisory  merely,  and  disregard  it,  depends,  of  course,  upon  the  na- 
ture of  the  action.  Actions  for  the  removing  of  clouds  from  title 
are  inherently  equitable,  and  section  5449  of  the  Compiled  Laws, 
which  authorizes  any  person  claiming  an  estate  or  interest  in  real 
property  adversely  to  another  to  institute  an  action  for  the  deter- 
mination of  such  adverse  claims,  m  no  manner  limits  the  jurisdic- 
tion of  a  court  of  equity.  Independently  of  all  other  clouds  dis- 
closed by  the  pleadings  and  the  evidence,  the  qiiitclaim  deed  exe- 
cuted by  appellants  constitutes  apparent  adverse  title,  and  the 
cancellation  of  such  deed  on  the  ground  of  fraud  is  a  matter  over 
which  courts  of  equity  have  jurisdiction.  That  such  courts  have 
jurisdiction  to  remove  clouds  and  relieve  from  the  consequences*  of 
a  conveyance  of  real  property  procured  by  fraud  is  a  proposition 
that  has  become  an  axiom  of  equity  jurisprudence,  and  the  pre- 
rogative is  trenched  upon  neither  by  the  statute  nor  the  constitutional 
guaranty  of  a  jury  trial. 

Parties  in  actual  possession,  claiming  to  be  the  absolute  owners, 
brought  this  action  to  quiet  title  by  the  determination  of  adverse 
claims,  not  to  recover  the  possession  of  specific  real  property  pur- 
suant to  section  5032  of  the  Compiled  Laws,  requiring  issues  of  fact 
to  be  tried  by  a  jury.  Courts  of  chancery  have  jurisdiction  to  re- 
move clouds  from  title,  irrespective  of  statutes  on  the  subject,  and 
when  an  alleged  owner  is  in  possession  his  remedy  in  equity  is 
apparently  exclusive,  2  Beach,  Eq.  Jur.  §  556,  and  notes ;  Ormsby 
V.  Barr,  22  Mich.  80;  Hosleton  v.  Dickinson,  51  Iowa,  244,  i  N.  W. 
550 ;  Willis  V.  Sweet,  49  Wis.  505,  5  N.  W.  895 ;  Poston  v.  Balch, 
69  Mo.  115;  Moran  v.  Moran  (Mich.)  63  N.  W.  989,  58  Am.  St, 
Rep.  462.    Even  where  the  complaint  does  not  give  jurisdiction,  but 
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the  defendant  by. answer  or  counterclaim  seeks  to  quiet  title  in  him- 
self, equity  will  retain  jurisdiction,  and  proceed  to  a  final  determi- 
nation of  all  the  matters  at  issue.  Goodrum  v.- Ayres  (Ark)  19  S. 
W.  97.  For  this  reason,"  says  Prof.  Pomefroy,  "if  the  controversy 
contains  an  equitable  feature  or  requires  any  purely  equitable  relief, 
which  would  belong  to  the  exclusive  jurisdiction,  or  involves  any 
matter  pertaining  to  the  concurrent  jurisdiction,  by  means  of  which 
a  court  of  equity  would  acquire,  as  it  were,  a  partial  cognizance  of  it, 
the  court  may  go  on  to  a  complete  adjudication,  and  may  thus  es- 
tablish purely  legal  rights  and  grant  legal  remedies  which  would 
otherwise  be  beyond  the  scope  of  its  authority."  i  Pom.  Eq.  Jur. 
§  181. 

As  the  deed  from  appellants  to  Perry  executed  in  June,  1899, 
and  duly  recorded,  is,  in  the  absence  of  fraud,  confessedly  sufficient 
to  convey  all  their  right,  title,  and  interest,  and  the  finding  of  the 
court  that  there  was  no  fraud  is  amply  sustai^ied  by  the  evidence,  the 
judgment  appealed  from  is  affirmed. 

Corson,  J.  (dissenting).  I  am  unable  to  concur  in  the  opinion 
of  the  majority  of  the  court  for  the  reason  that,  in  my  judgment,  the 
jury  were  clearly  right  in  finding  that  the  quitclaim  deed  from  the 
plaintiffs  to  the  defendant  George  H.  Perry,  was  obtained  by  fraud, 
and  that  the  circuit  court  committed  error  in  setting  aside  that  finding, 
and  substituting  therefor  the  finding  "that  the  evidence  in  this  case 
does  not  show  any  misrepresentation  or  artifice  to  secure  the  execu- 
tion of  the  deed  from  the  plaintiff  to  the  defendant  Perry."  It  is 
quite  clear  from  the  evidence  that  neither  the  plaintiflF  Benedict 
Reichelt  nor  his  wife,  at  the  time  they  executed  the  paper  presented 
to  them  for  execution  by  the  brother  of  the  defendant  Perry,  had 
any  knowledge  or  information  that  the  foreclosure  proceedings  were 


Digitized  by  VjOOQ IC 


606  LooMis  V.  Brown  County. 


Syllabus.  [16  S.  IX 


not  valid,  and  it  is  equally  clear  to  my  mind  that  they  did  not  un- 
derstand that  they  were  given  a  deed  to  their  property.^  While  the 
evidence  is  somewhat  conflicting,  I  think  it  preponderated  largely 
in  favor  of  the  view  that  Reichelt  and  wife  were  deceived  and  misled 
into  signing  the  papeir  presented  to  them,  which  seems  to  have  been 
a  quitclaim  deed,  and  that  they  signed  the  paper  by  reason  of  mis- 
representations made  to  them  by  the  brother  of  the  defendant  Perry, 
and  believing  that  they  were  simply  signing  a  paper  correcting  a 
slight  error  in  the  abstract.  In  my  opinion,  there  was  a  clear  pre- 
ponderance of  the  evidence  showing  that  neither  of  the  plaintiffs 
had  the  slightest  idea  that  they  were  executing  a  deed  of  any  kind. 
Upon  the  evidence,  therefore,  the  trial  court  should  have  foimd,  as 
did  the  jury,  that  the  quitclaim  deed  was  obtained  from  the  plain- 
tiffs fraudulently,  and  should  have  canceled  the  same. 

I  am  of  the  opinion,  therefore,  that  the  judgment  should  be  re- 
versed, and  a  new  trial  granted. 


LooMis  V.  Brown  County. 

1.  Where  a  county  has  no  liquor  prosecution  fund,  authorized  by  Lawa 
1890,  Chap.  101,  §  12,  requiring  all  moneys  collected  in  liquor  pros- 
ecutions to  be  paid  into  the  county  treasury  and  kept  as  a  liquor 
prosecution  fund,  and  authorizing  the  county  attorney  to  draw  wai^ 
rants  thereon  for  expenses  actually  and  necessarily  incurred  in  se- 
curing testimony  in  enforcing  the  act  the  county  is  not  liable  on 
warrants  so  drawn;  the  county  attorneys  having  no  authority  to 
draw  such  warrants. 

2.  An  assignee  of  a  county  warrant  is  in  no  better  position  in  enforcing 
payment  against  the  county  than  the  original  holder. 

(Opinion  filed  July  2,  1902.) 
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Appeal  from  circuit  court,  Brown  county.  Hon.  A.  W.  Camp- 
bell, Judge. 

Action  by  E.  Loomis  against  Brown  county  on  liquor  prosecu- 
tion fund  warrants.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

5.  H.  Cranmer,  for  appellant. 

/.  H,  Perry,  for  respondent. 

Corson,  J.  The  plaintiff  filed  his  petition  with  the  board  of 
county  commissioners  of  Brown  county,  in  which  be  alleged,  in 
substance,  that  during  the  years  1891  and  1892  S.  H.  Cranmer  was 
the  duly  elected  and  acting  state's  attorney  for  said  Brown  county; 
that  on  the  17th  day  of  August,  1891,  the  said  Brown  county  was 
justly  indebted  to  one  J.  W.  Reed  in  the  sum  of  $9.90  for  services 
as  a  witness  and  securing  testimony  in  a  certain  case  pending  in  said 
county,  in  which  the  said  State  of  South  Dakota  was  plaintiff  and 
R.  E.  Mauke  was  defendant ;  that  said  action  was  brought  by  the 
said  state's  attorney  under  the  provisions  of  chapter  loi,  Laws  1890; 
that  on  the  said  17th  day  of  August,  1891,  the  said  S.  H.  Cranmer, 
as  such  state's  attorney,  issued  to  said  Reed  the  following  order, 
addressed  to  the  county  treasurer  of  Brown  county:  "Pay  to  J. 
W.  Reed,  Esq.,  or  order,  nine  dollars  and  ninety  cents  ($9.90), 
for  services  securing  testimony  in  the  case  of  the  State  of  South  Da- 
kota against  R.  E.  Mauke,  out  of  money  in  your  hands  belonging  to 
the  liquor  prosecution  fund."  that  thereafter,  for  value,  said  warrant 
or  order  was  duly  sold  and  assigned  to  this  plaintiff ;  and  that  this 
plaintiff  has  ever  since  been,  and  now  is,  the  owner  and  holder  there- 
of. The  petition  then  proceeds  to  set  out  a  number  of  other  orders, 
drawn  in  a  similar  manner,  to  different*  parties,  amounting,  with  in- 
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terest,  to  $718.67,  all  of  which  were  duly  assigned  to  the  plaintiflF. 
It  is  further  alleged  in  said  petition  that  said  warrants  were  drawn 
by  said  state's  attorney  separately  upon  the  "liquor  prosecution  fund." 
It  is  further  alleged  that  on  the  29th  day  of  April,  1893,  each  and  all 
of  said  warrants  were  duly  presented  to  the  county  treasurer  of  said 
county,  and  were  indorsed,  "Not  paid  for  want  of  funds,"  and  each 
was  registered  in  the  office  of  the  county  treasurer  before  mentioned 
for  payment.  It  is  further  alleged  that  there  are  no  funds  in  the 
hands  of  the  county  treasurer  of  said  county  belonging  to  the  liq- 
uor prosecution  fund,  nor  have  there  been  any  for  several  years, 
and  that  the  law  creating  sai<J  fund  has  been  repealed.  It  is  further 
alleged  that  on  the  9th  day  of  March,  1899,  a  hearing  on  said  peti- 
tion was  had  before  the  said  board  of  county  commissioners,  and  the 
following  action  was  taken,  to-wit:  "On  motion  the  petition  of  E. 
Loomis  for  the  payment  of  certain  warrants  was  rejected."  There- 
upon the  plaintiff  appealed  from  said  action  of  the  said  board  of  coun- 
ty commissioners  to  the  circuit  court,  where  the  same  was  tried  in 
August,  1899,  by  the  court  without  a  jury.  Upon  the  trial  in  the 
circuit  court,  the  court  made  findings  of  fact  and  stated  conclusions 
of  law  sustaining  the  action  of  the  board  of  county  commissioners, 
and  from  the  judgment  rendered  thereon  plaintiff  has  appealed  to 
this  court. 

The  court's  findings  were  substantially  as  follows:  That  dur- 
ing the  term  of  office  of  the  said  S.  H.  Cranmer  as  state's  attorney 
for  said  Brown  county,  he  drew  the  several  warrants  mentioned  in 
the  complaint  in  this  action,  and  that  the  said  warrants  were  drawn 
on  the  "liquor  prosecution  fund,"  and  that  the  said  plaintiff  is  the 
holder  of  the  said  warrants ;  that  at  the  date  of  the  several  warrants 
there  was  not,  nor  has  there  since  been,  any  fund  known  as  the 
"liquor  prosecution  fund"  in. the  office  of  the  coimty  treasurer  of  said 
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county,  nor  that  there  was  at  the  date  of  said  warrants,  nor  has  there 
since  been  received  by  the  treasurer  of  said  county,  any  moneys  de- 
rived from  liquor  prosecution  under  said  chapter  loi,  Laws  1890. 
From  the  findings  the  court  concludes  that  the  warrants  do  not  con- 
stitute a  liability  of  the  defendant  county,  and  that  judgment  in  bar 
should  be  entered  against  the  plaintiff  and  in  favor  of  the  defendant. 
It  is  contended  on  the  part  of  the  appellant  that  the  conclusions 
of  the  court  are  against  law,  in  that  the  legislature  fully  empowered 
the  state's  attorney  to  issue  his  orders  on  the  county  treasurer  in  pay- 
ment for  services  rendered,  and  that  the  county  became  liable  there- 
for ;  that  the  fact  that  they  were  to  be  drawn  upon  one  particular 
fund  did  not  relieve  the  county  from  its  liability  thereon.  Section 
12,  Chap.  loi.  Laws  1890,  provides:  "It  shall  be  the  duty  of  the 
state's  attorney  to  diligently  prosecute  any  and  all  persons  violating 
any  of  the  provisions  of  this  act  in  their  respective  counties  *  *  * 
and  to  pay  all  moneys  so  collected  as  herein  provided  into  the  treas- 
ury of  said  county;  it  shall  be  the  duty  of  said  treasurer  to  place 
said  moneys  in  a  special  fund  to  be  designated  as  the  'liquor  prose- 
cution ftmd'  to  be  disposed  of  as  hereinafter  provided.  Said  state's 
attorney  is  hereby  empowered  to  draw  his  warrants  in  each  case 
separately  upon  such  fund  to  pay  the  expenses  actually  and  neces- 
sarily incurred  by  him  in  securing  testimony  for  and  in  enforcing 
the  provisions  of  this  act."  It  will  be  observed  that  the  state's  at- 
torney is  only  authorized  to  draw  his  warrants  upon  such  fund  for 
the  expenses  actually  and  necessarily  incurred  by  him  in  securing 
testimony.  The  orders  are  not,  as  will  be  noticed,  drawn  against 
the  county  as  such,  but  only  against  a  particular  fund.  When, 
therefore,  it  was  shown,  as  in  the  case  at  bar,  that  there  was  no  such 
fund  in  the  county  treasury,  and  that  there  has  been  no  such  fund 

since  these  warrants  were  drawn,  it  is  quite  clear  that  the  state's 
Vol  15S.  D.— 39 
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attorhey  had  no  authority  to  draw  said  warrants.  While  the  legis- 
lature might  deem  it  proper  to  require  that  the  moneys  collected  for 
violation  of  the  act  should  constitute  a  fund  for  payment  of  expen- 
ses of  securing  evidence  in  cases  prosecuted  under  the  act,  they  evi- 
dently did  not  deem  it  proper  to  impose  upon  the  county  the  burden 
of  paying  such  expenses  when  there  was  no  such  fund  on  hand  out 
of  which  to  pay  the  same.  The  authority  to  draw  the  warrants, 
therefore,  being  a  special  authority,  all  warrants  drawn  by  the  state's 
attorney  after  the  fund  was  exhausted  were  clearly  invalid  and  not 
binding  upon  the  county.  This  seems  to  have  been  the  view  of  the 
learned  circuit  court.  4  Am.  &  Eng.  Enc.  Law  p.  362 ;  Moody  v. 
Cass  Co.,  85  Mo.  477 ;  Campbell  v.  Polk  Co.,  49  Mo.  214.  In  the 
latter  case  the  supreme  court  of  Missouri  says:  "The  plaintiif,  as 
assignee,  sued  Polk  county  on  a  warrant  drawn  on  the  'internal 
improvement  fund.'  Upon  the  trial  of  the  case  it  was  proven  that 
there  was  no  internal  improvement  fund ;  that  it  had  been  exhaust- 
ed ;  and  upon  this  evidence  the  court  found  for,  and  gave  judgment 
for,  the .  defendant.  The  district  court  affirmed  this  judgment 
The  plaintiff  was  not  entitled  to  recover  on  this  warrant,  as  it  was  to 
be  paid  out  of  a  specific  fund  which  had  been  exhausted.  The  prin- 
ciples laid  down  by  this  court  in  Pettis  Co.  v.  Kingsbury,  17  Mo.  479, 
are  applicable  in  this  case."  The  parties  having  accepted  these 
warrants  drawn  upon  a  special  fund,  they  could  only  look  to  that 
fund  for  payment.  Plaintiff,  as  assignee,  occupies  no  better  position 
than  the  assignors,  and  is  clearly  only  entitled  to  payment  out  of 
the  fund  upon  which  the  warrants  were  drawn. 
The  judgment  of  the  circuit  court  is  affirmed. 
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NoRDIN  V.  BURNER  et  al. 

1.  Appeal  will  not  lie  where  there  is  merely  a  verdict,  Ck>mp.  Laws,  §§ 
5214,  5216,  authorizing  it  only  from  a  judgment  or  order. 

2.  Sufficiency  of  the  evidence  cannot  be  considered  on  appeal,  without 
an  assignment  of  error  questioning  it. 

3.  Assignments  of  error  not  discussed  in  the  brief  will  be  presumed  to 

have  been  abandoned. 

(Opinion  filed  July  2,  1902.) 

Appeal  from  circuit  court,  Clark  county.  Hon.  Julian  Ben- 
nett, Presiding  Judge.  ^ 

Action  by  Hanna  Nordin  against  Theodore  L.  Berner  and  oth- 
ers. Judgment  for  plaintiff.  Defendants  appeal.  Dismissed  as  to 
one,  and  affirmed  as  to  the  others. 

The  facts  are  stated  in  the  opinion. 

F.  B.  Strawder,  for  appellants. 

S.  A,  Keenan,  for  respondent. 

Corson,  J.  This  is  an  appeal  by  the  defendants  from  a  judg- 
ment entered  in  favor  of  the  plaintiff.  The  plaintiff,  who  v^as  for- 
merly the  wife  of  one  Peter  Nordin,  brought  this  action  against  the 
defendant  Berner,  who  was  engaged  in  the  business  of  selling  in- 
toxicating liquors  in  Clark  county,  and  the  sureties  on  his  bond,  and 
also  Kjos  &  Bjornethum,  co-partners,  also  engaged  in  the  same  bus- 
iness in  said  county,  and  their  sureties,  to  recover  damages  alleged 
to  have  been  sustained  by  her  by  reason  of  the  loss  of  support  for 
herself  and  her  children,  caused  by  the  sale  of  intoxicating  liquors 
to  her  said  former  husband.  The  defendant  Theodore  L.  Berner  was 
not  served  with  process,  and  never  appeared  in  the  action,  but  his 
name  was  included  in  the  verdict  returned  against  the  defendants. 
No  judgment,  however,  was  entered  against  him;    and  no  motion 
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was  made  in  the  court  below  to  correct  the  verdict,  or  to  have  said 
Bemer's  name  stricken  therefrom.  When  the  case  was  called  for 
argument  in  this  court,  the  appeal  as  to  the  defendants  Carl  Xor- 
ling,  August  Johnson,  E.  J.  Ginther,  Daniel  Crowley,  Jerry  Crowley, 
and  C.  H.  Aldous,  sureties  on  the  bond  of  said  Berner,  was  dismiss- 
ed upon  the  motion  of  the  respondent ;  it  appearing  that  the  appeal 
as  to  them  was  unauthorized,  being  taken  without  their  consent.  As 
before  stated,  no  judgment  has  been  entered  against  said  Berner, 
and  his  appeal  is  not  properly  in  this  court,  and  must  therefore  be 
dismissed,  as  an  appeal  can  only  be  taken  from  an  order  or  judgment 
Comp.  Laws,  §§  5214-5216. 

The  appellants  assigned  numerous  errors  of  l^w  occurring  at 
the  trial,  but  the  only  one  that  is  discussed  in  their  brief  ife  the  first, 
which  reads  as  follows :  "The  court  erred  in  denying  the  motion  of 
the  defendants  Norling,  Johnson,  Ginther,  the  two  Crowleys,  and 
Aldous  to  dismiss  this  action  as  to  them  for  the  reason  that  they  are 
bondsmen  of  one  T.  L.  Berner,  one  of  the  principal  defendants, 
and  who  has  not  been  served  with  a  summons  in  this  action."  But 
as  the  appeal  has  been  dismissed  as  to  these  defendants,  they  are 
not  before  this  court,  and  the  remaining  defendants  were  not  nec- 
essarily prejudiced  by  the  ruling,  if  in  fact  erroneous;  and  hence 
this  assignment  need  not  be  further  considered. 

It  is  further  contended  on  the  part  of  the  appellants  that  all  the 
evidence  admitted  at  the  trial  connecting  Berner  and  his  sureties 
with  the  action  was  improperly  admitted,  and  hence  the  judgment 
for  that  reason  should  be  reversed,  as  a  jury,  without  that  evidence 
could  not  have  found  a  cverdict  in  favor  of  the  plaintiff.  But  the 
defendants  who  are  before  the  court  are  not  in  a  position  to  raise 
that  questicMi,  for  the  reason  that  they  have  not  assigned  as  error  that 
the  evidence  was  insufficient  to  support  the  verdict.    The  evidence, 
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therefore,  cannot  be  reviewed  by  this  court,  as  we  cannot  look  into 
the  bill  of  exceptions  for  the  purpose  of  determining  whether  or  not 
the  evidence  is  or  is  not  sufficient  to  support  the  verdict.  We  must 
presume,  therefore,  in  support  of  the  judgment,  that  the  evidence 
is  sufficient  to  support  the  same.  This  court  has  uniformly  held  that 
assignments  of  error  not  discussed  in  the  brief  will  be  presumed  to 
have  been  abandoned ;  hence  we  shall  not  consider  any  of  the  other 
errors  assigned,  the  same  not  being  discussed  or  referred  to  in  the 
brief. 

The  appeal  as  to  Theodore  L.  Bemer  is  dismissed,  and  the  judg- 
ment of  the  court  below,  and  order  denying  a  new  trial,  is  affirmed 
as  to  the  defendants  whose  appeal  has  not  been  dismissed. 


State  v.  Page. 


1.  a  driving  whip  is  not  a  deadly  or  dangerous  weapon,  within  CJomp. 
Laws,  §  6678,  which  declares  guilty  of  a  felony  a  person  participating 
in  a  riot  who  carries  at  the  time  any  species  of  firearms,  or  other 
deadly  or  dangerous  weapon,  whereas  participating  in  an  ordinary 
riot  is  merely  a  misdemeanor.  The  instrument  carried  must  he  what 
is  known  as  either  a  deadly  or  dangerous  weapon  per  se,  for  ofTense 
or  defense  of  the  person. 

(Opinion  filed  July  2,  1902.) 

Error  to  circuit  court,  Kingsbury  county.  Hon.  Julian  Ben- 
nett^ Judge. 

Fred  W.  Page  was  convicted  of  riot  and  brings  error.    Reversed. 

W.  A.  Lynch  and  G.  W,  Latin,  for  plaintiff  in  error. 

A.  W,  Burt,  Attorney  General,  and  C.  S.  Whiting,  State's  At- 
torney, for  the  state. 
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Corson,  J.  Upon  an  information  duly  filed  by  the  state's  attor- 
ney of  Kingsbury  county,  the  plaintiff  in  error  was  tried  and  convict- 
ed of  the  offense  of  riot — he  at  the  time  being  disguised  and  carrying 
a  dangerous  weapon — and  was  sentenced  to  imprisonment  in  the  state 
penitentiary  for  a  period  of  two  years.  A  motion  for  a  new  trial 
having  been  denied,  the  plaintiff  in .  error  brings  the 
case  to  this  court  upon  writ  of  error,  for  review.  Be- 
fore finally  pleading  to  the  information,  the  plaintiff  in  error  moved 
the  court  to  strike  from  the  information  the  following  words :  Car- 
rying at  the  time  of  said  riot  a  dangerous  weapon."  Also  the  follow- 
ing words  in  said  information :  *'Said  Fred  Page,  then  and  there 
at  the  time  of  such  assembling  and  at  the  time  of  such  assault  car- 
rying a  dangerous  weapon,  to-wit.,  a  strong  and  heavy  whip,  some 
six  feet  in  length,'* — on  the  following  grounds:  (i)  That  a  whip 
is  not  a  dangerous  weapon,  such  as  is  contemplated  by  the  statute; 
(2)  a  weapon  such  as  is  contemplated  by  the  statute  is  a  weapon 
which  is  per  se  an  instrument  used  for  the  purpose  of  offense  or 
defense,  and  it  does  not  mean  an  instrument  which  may  become  such 
under  certain  circumstances.  This  motion  was  denied,  and  excep- 
tion duly  taken.  At  the  conclusion  the  trial  court  charged  the  jury 
that,  in  order  to  convict,  it  must  find  that  the  defendant  carried  a 
dangerous  weapon,  or  that  he  was  masked.  This  portion  of  the 
charge  is  assigned  as  error,  for  the  reason  that  the  statute  does  not 
use  the  term  "masked,"  but  "disguised,"  in  defining  riot.  The  court 
further  instructed  the  jury:  "Under  the  laws  of  this  state,  and  also 
a  majority  of  the  states  of  theUnion,  it  is  optional  with  the  defendant i 
whether  he  go  on  the  stand  and  testify  or  not.  The  law  further  pro-1 
vides  that  the  fact  that  he  does  not  go  on  the  stand  to  testify  shall 
create  no  presumption  against  him."  This  portion  of  the  charge  ii 
also  assigned  as  error.    It  is  further  assigned  as  error  that  the  ver- 
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diet  is  against  the  evidence,  in  that  there  is  no  evidence  which  tends 
to  show  that  the  defendant  at  any  time  during  said  riot  charged  in 
the  information  had  or  carried  a  whip  of  any  description,  or  was  oth- 
erwise armed  with  any  dangerous  weapon,  or  that  he  was  masked 
or  otherwise  disguised. 

The  first  question  presented  is,  did  the  court  err  in  refusing  to 
strike  out  the  parts  of  the  information  specified  in  the  motion  ?  "Riot" 
is  thus  defined  by  the  statute :  "Any  use  of  force  or  violence  or  any 
threat  to  use  force  or  violence  if  accompanied  by  immediate  power 
of  execution,  by  three  or  more  persons  acting  together  and  without 
authority  of  law,  is  riot."  Section  6677,  Comp.  Laws.  By  section 
6678  it  is  provided:  "Every  person  guilty  of  participating  in  any 
riot  is  punishable  as  follows:  *  *  *  (3)  If  such  person  carried 
at  the  time  of  such  riot  any  species  of  firearms,  or  other  deadly  or 
dangerous  weapon,  or  was  disguised,  he  is  punishable  by  impris- 
onment in  a  state  prison  not  exceeding  ten  years  and  not  less  than 
two."  The  information  in  this  case  was  drawn  under  this  subdi- 
vision of  the  section.  It  will  be  noticed  tiiat  the  language  of  the 
statute  is  that,  if  such  person  carried  at  the  time  of  such  riot  "any 
species  of  firearms  or  other  deadly  or  dangerous  weapon,"  he  is 
punishable,  etc.  It  is  contended  on  the  part  of  the  plaintiff  in  error 
that,  in  order  to  bring  the  case  within  the  provisions  of  this  sub- 
division, the  instrument  carried  must  be  what  is  known  as  either  a 
deadly  or  dangerous  weapon  per  se,  for  offense  or  defense  of  the 
person,  and  that  a  strong  and  heavy  w^hip,  six  feet  or  more  in  length 
is  neither  a  deadly  nor  dangerous  weapon  per  se,  within  the  meaning 
of  the  statute.  We  are  inclined  to  agree  with  the  plaintiff  in  error 
in  his  contention.  As  will  be  noticed,  the  statute  is  a  highly  penal 
one.  When  the  party  is  found  guilty  of  carrying  a  deadly  or  dan- 
gerous weapon,  or  is  disguised,  at  the  time  of  the  commission  of 
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the  offense,  he  is  punishable  for  a  felony.  One  ccxivicted  of  an  or- 
dinary riot,  in  which  no  other  crime  was  committed,  and  in  which 
the  party  engaged  carried  no  deadly  or  dangerous  weapon,  and  was 
not  disguised,  is  declared  to  be  guilty  of  a  misdemeanor.  When, 
therefore,  the  legislature  provided  that  a  person  might  be  found 
guilty  of  carrying  any  species  of  fireams  or  other  deadly  or  danger- 
ous weapon,  it  intended  that  the  weapon  so  designated  as  *'firemars 
or  other  deadly  weapon"  should  be  such  a  weapcMi  as  the  court  could 
say,  as  a  matter  of  law,  was  a  deadly  or  dangerous  weapon.  In  the 
ordinary  use  of  language,  no  person  would  speak  of  a  driving  whip 
as  a  deadly  or  dangerous  weapon.  It  is  true,  it  may  be  used  in  such 
a  manner  as  possibly  to  produce  death  or  very  serious  bodily  injury. 
So  can  ait  ordinary  pocketknife,  or  almost  any  other  instrument 
in  ordinary  use,  but  it  does  not  therefore  follow  that  they  are  to  be 
designated  as  "deadly  or  dangerous  weapons."  Webster  defines 
"weapon"  as  follows:  "An  instrument  of  offensive  or  defensive 
combat ;  *  *  *  anything  used  or  designed  to  be  used  in  destroy- 
ing, defeating  or  injuring  an  enemy ;  as  a  gun,  or  sword."  Bouvier 
defines  "weapon"  as  follows:  "An  instrument  of  offensive  or  de- 
fensive combat."  It  will  thus  be  seen  that  the  term  **weapon"  itself 
indicates  that  it  is  an  instrument  for  offense  or  defense  of  a  person, 
and  that  it  cannot  be  extended  to  include  mere  ordinary  instruments 
not  used  for  any  such  purpose.  It  will  be  noticed  by  the  terms  of 
the  section  of  the  statute  quoted  that  it  is  not  necessary  that  the  weap- 
on should  have  been  used  in  the  riot  in  any  manner.  It  is  sufficient 
that  the  weapon  is  carried  by  the  party.  Hence  it  is  for  the  court 
to  determine  in  such  a  case  whether  the  instrument  carried  is  or 
is  not  a  deadly  or  dangerous  weapon,  within  the  meaning  of  the 
statute.  Where  an  instrument  has  been  used  in  causing  the  death 
or  serious  bodily  injury  of  a  party,  the  question  of  whether  or  not 
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it  was  a  dangerous  or  deadly  weapon  by  reason  of  the  manner  in 
which  it  was  used  may  be  a  question  for  the  jury  to  determine.  State 
V.  Hammond,  14  S.  D.  545,  86  N.  W.  627.  So  conflicting  have  been 
the  decisions  upon  the  question  of  what  constitutes  a  dangerous 
weapon,  it  is  somewhat  difficult  to  deduce  from  the  authorities  any 
general  rule  upon  the  subject.  Apparently  the  best  considered  and 
reasoned  case  is  the  quite  recent  case  of  State  v.  Nelson,  38  La. 
Ann.  942,  58  Am.  Rep.  202,  decided  by  the  supreme  court  of  Louis- 
iana. In  that  case  it  was  held  that  a  razor  was  not  a  dangerous  wea- 
pon, within  the  meaning  of  the  section  against  carrying  concealed 
weapons,  which  reads  as  follows:  ^'Whoever  shall  carry  any  wea- 
pons, concealed  on  or  about  the  person,  such  as  bowie-knives,  pistols, 
dirks,  or  any  other  dangerous  weapon,  shall,  on  conviction,"  etc.  In 
the  opinion  the  learned  cpurt  says:  "In  our  opinion,  the  meaning 
of  the  statute  unmistakably,  is  the  carrying  of  a  weapon  eo  nomie, 
and  concealed.  It  must  be  a  dangerous  weapon  per  se,  such  as  a 
bowie  knife,  pistol,  or  dirk ;  and  this  must  affirmatively  appear  upon 
the  face  of  the  indictment  itself.  If  it  does  not,  it  is  bad,  and  cannot 
support  a  conviction.  We  do  not  regard  the  particular  purpose  to 
which  the  instrument  is  applied  as  exercising  control  over  its  charac- 
ter as  a  weapon.  Whether  the  instrument  named  is  a  weapon,  the 
trial  judge  should  decide,  c«i  a  motion  to  quash,  as  upon  every  other 
essential  ingredient  of  an  indictment.  ♦  *  *  A  razor  is  an  in- 
strument or  implement  appertaining  to  the  toilet  or  shop.  It  has  a 
well-known  and  specific  use,  to  which  it  is  ordinarily  applied.  It  is 
not  known  or  usually  sold  in  market  as  a  weapon.  It  may  be  quite 
as  easily  and  conveniently  carried  in  the  pocket  as  a  penknife,  and 
when  thus  carried  is  effectually  concealed  from  public,  open  view. 
Under  such  circumstances,  the  concealment  of  one  would  be  just 
as  pernicious  as  the  other.     *     ♦     *     The  lawmaker,  in  our  view,. 
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intended  something  more  reasonable,  and  only  denounced  as  a  crime 
the  carrying  concealed  dangerous  weapcHis  eo  nomine,  and  not  such 
articles  or  instruments  as  might  be  used  in  an  assault.  *  *  *  The 
razor  might  be  a  weapon  if  accidentally  or  actually  employed  to  fight 
with,  as  in  State  v.  Lowry,  33  La.  Ann.  1224,  but  it  certainly  is  not 
such  a  dangerous  weapon  as  is  contemplated  by  the  statute."  This 
decision,  it  seems  to  us,  lays  down  the  rule  applicable  to  this  class  of 
cases,  where  the  charge  is  not  for  the  commission  of  some  oflfense 
•by  reason  of  the  use  of  the  instrument,  but  where  the  gist  of  the  of- 
fense consists  of  carrying  or  having  possession  of  the  instrument 
or  weapon,  and  where  the  carrying  or  having  possession  constitutes 
an  essential  ingredient  in  the  offense.  As  we  have  seen,  in  the  case 
at  bar,  it  is  not  material  whether  or  not  any  use  was  made  of  the  in- 
strument or  weapon.  The  essential  ingredient  of  the  offense  is 
that  a  weapon  of  the  character  described  in  the  statute  should  have 
been  carried  by  the  party  charged.  It  is  hardly  necessary  to  state 
that  if,  in  the  course  of  a  riot,  any  person  is  killed  or  injured,  or  if 
any  other  offense  known  to  the  statute  should  be  committed,  the  par- 
ty engaged  in  the  riot  might  be  convicted,  in  a  proper  case,  of  the 
offense  so  committed.  And  it  must  be  understood,  therefore,  that 
we  are  now  discussing  the  question  as  to  what  instrument  in  a  riot 
is  necessary  to  constitute  the  carrying  of  firearms  or  any  deadly  or 
dangerous  weapon,  which  would  have  the  effect  of  converting  a 
simple  misdemeanor  into  a  felony. 

We  are  clearly  of  the  opinion  in  this  case  that  the  court  should 
have  granted  the  motion,  and  stricken  from  the  information  the  parts 
thereof  before  indicated ;  and  for  the  error  of  the  court  in  denying 
the  motion  a  new  trial  must  be  granted.  It  is  true  the  plaintiff  in 
error  might  have  been  convicted  under  the  information  in  this  case 
even  if  the  parts  of  the  information  indicated  had  been  stricken  out, 
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and  sentenced  to  imprisonment  in  the  state  penitentiary,  upon  the 
ground  that  he  was  disguised  at  the  time  of  the  alleged  offense.  But 
as  it  is  impossible  for  this  court  now  to  determine  upon  which 
ground  the  jury  based  its  verdict,  a  new  trial  must  be  granted. 

These  views  render  it  unnecessary  to  consider  the  other  ques- 
tions presented  by  the  other  assignments  of  error.  The  judgment 
of  the  circuit  court  is  reversed,  and  a  new  trial  ordered. 


BoHi.  v.  City  op  Dell  Rapids. 

1.  Where  In  an  action  for  injuries,  there  is  no  conflict  in  the  evidence, 
the  question  of  negligence  is  for  the  court 

2.  On  a  motion  for  a  directed  verdict  at  the  close  of  plaintlfTs  evidence, 
such  evidence  will  be  taken  as  true,  and  be  given  the  most  favorable 
construction  for  plaintiff  that  it  will  bear. 

8.  Where  at  the  junction  of  a  street  comer  of  a  wide  and  a  narrow  side- 
walk, elevated  several  feet,  an  open  space  was  left  within  the  angle, 
in  the  absence  of  charter  or  statutory  requirements  the  city  was  under 
no  obligation  to  maintain  guard  rails  around  such  open  space  to  pre- 
vent travelers  from  stepping  off  in  making  the  turn. 

4.  In  absence  of  charter  or  statutory  requirements,  a  city  is  under  no 
obligation  to  keep  its  streets  lighted,  though  it  has  the  appliances 
therefor. 

6.  Where  one  familiar  with  a  dangerous  place  in  a  sidewalk  at  a  street 
crossing,  and  with  such  defeet  in  mind  at  the  time,  attempted,  on 
a  dark  night,  when  the  street  lamps  were  not  lighted,  to  go  down  such 
sidewalk  instead  of  going  down  the  middle  of  the  street,  as  she 
might  have  done,  she  was  guilty  of  such  contributory  negligence  as 
would  bar  a  recovery  for  injuries  caused  by  a  fall  from  the  sidewalk. 

(Opinion  filed  July  2,  1902.) 
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Appeal  form  circuit  court,  Minnehaha  county.  Hon.  Joseph 
W.  JoNESj  Judge. 

Action  by  Dorthea  Bohl  against  the  city  of  Dell  Rapids. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  AflFirmed. 

G'.  R.  Krause  and  Bailey  &  Voorhees,  for  appellant. 

A.  B.  Kittredge,  Ralph  W.  Hobart,  and  Robertson  &  Dougherty, 
for  respondents. 

Corson,  J.  This  is  an  action  for  damages  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  by  reason  of  an  alleged  de- 
fect in  the  sidewalk  in  the  defendant  city.  A  verdict  was  directed 
by  the  court  in  favor  of  the  defendant,  and  from  the  judgment  en- 
tered upon  this  verdict  the  plaintiff  appeals.  A  motion  for  the  di- 
rection of  the  verdict  was  made  on  the  following  grounds :  "First, 
the  plaintiff  has  not  produced  any  evidence  of  negligence  as  charged 
in  the  complaint,  or  otherwise ;  second,  that  it  appears  from  the  evi- 
dence of  the  plaintiff  that  she  was  guilty  of  negligence  which  con- 
trubuted  to  the  injury  which  she  claims  to  have  sustained;  third, 
it  appears  from  the  evidence  offered  on  the  part  of  the  plaintiff  that 
there  was  another  and  safe  way  which  the  plaintiff  might  have  taken 
on  the  night  in  question  and  escaped  injury."  Upon  which  ground 
the  court  granted  the  motion,  does  not  affirmatively  appear. 

It  is  contended  on  the  part  of  the  appellant  that  the  court  com- 
mitted error  in  granting  the  motion,  for  the  reason  that  negligence 
on  the  part  of  the  defendant,  as  well  as  contributory  negligence  on 
the  part  of  the  plaintiff,  is  a  question  of  fact  for  the  jury.  It  appears 
from  the  evidence  that  the  injury  to  the  plaintiff  occurred  near  the 
junction  of  the  sidewalk  on  Pearl  street  with  that  of  State  street 
It  further  appears  that  the  sidewalk  on  Pearl  street  was  8  feet  wide, 
and  extended  across  the  street  line  of  State  street  lo  or  12  feet,  and 
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that  the  sidewalk  on  State  street  was  about  3  feet  in  width,  and  was 
constructed  from  8  to  10  feet  east  of  the  line  of  State  street,  leaving 
a  space  between  the  sidewalk  and  the  street  line  of  several  feet  in 
width,  and  from  17  to  20  inches  deep.  Along  the  sidewalk  between 
the  line  of  State  street  and  the  sidewalk  there  was  no  railing  or  bar- 
rier to  protect  the  open  space  thus  made  by  the  extension  of  the  Pearl 
street  sidewalk  to  the  State  street  sidewalk.  The  manner  in  which 
the  accident  occurred  is  thus  stated  by  the  plaintiff:  "I  am  the 
plaintiff  in  this  action.  Have  lived,  in  Dell  Rapids  four  years  this 
fall.  Pearl  street  is  the  principal  street  in  that  city.  On  January  15, 
1899,  I  attended  the  Scandinavian  church,  which  is  located  on  that 
street.  *  *  *  I  live  a  block  and  a  half  southeast  from  the  church, 
on  the  south  side  of  the  railroad  track.  My  husband  went  with  me 
from  church,  and  carried  the  baby.  We  went  east,  and,  when  we 
got  down  to  the  comer  where  we  turned  to  go  south  to  our  house, 
I  turned  a  little  too  early,  and  stepped  my  right  foot  down  in  the  hole 
in  the  ditch,  and  lit  on  my  side.  *  *  *  There  is  a  street  lamp 
across  the  street  from  where  I  was  hurt.  It  was  not  lit  that  night. 
The  night  was  dark.  *  *  *  Pearl  street  runs  east  and  west, 
and  State  street  runs  north  and  south,  past  my  house,  where  we  lived 
since  October,  1898.  I  got  hurt  January  15,  1899.  *  *  *  When 
coming  along  from  church  to  this  comer  *  *  *  i  stepped  into 
this  place  between  these  two  sidewalks.  I  had  seen  that  place 
before.  I  think  I  went  past  there  three  or  four  times,  and  knew  the 
hole  was  there.  I  knew  it  was  there  that  night  I  was  coming  home 
from  church  *  *  *  i  went  from  the  house  to  the  church  that 
night  on  the  walk,  right  past  this  hole,  and  from  that  point  to  the 
church.  I  never  walked  up  the  street,  instead  of  the  sidewalk.  I 
always  used  to  go  on  the  sidewalk.  That  walk  does  not  go  clear  down 
to  the  railroad  track.    At  the  end  of  it  were  boards.    We  went  on 
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those.  I  knew  the  step  was  there,  and  knew  it  led  down  to  the  street. 
It  is  a  rough  bad  road.  In  coming  back  by  this  place  my  husband 
went  four  or  five  steps  in  front  of  me,  and  it  was  a  very  dark  night» 
and  he  says,  "Look  out,  mamma,  you  don't  fall,"  and  he  had  not 
spoken  out  before  I  was  just  falling.  He  said,  "Look  out,  mamma," 
because  there  was  a  bad  place.  He  told  me  to  look  out,  and  I  was 
falling  when  he  spoke.  He  had  not  done  speaking  to  me  before  I 
fell.  *  *  *  Yes ;  I  knew  it  was  a  bad  place,  and  I  knew  I  was 
right  near  it  when  my  husband  spoke  to  me,  and  I  knew  I  had  to  look 
out  for  it,  and  I  could  not  see  the  walk.  I  remembered  all  about 
this  place  as  I  went  past  there,  and  remembered  that  it  was  a  bad 
place.  I  though  that  I  had  got  past  the  bad  place,  and  got  down  to 
the  side  walk  leading  south,  and  I  hadn't  got  quite  to  the  sidewalk. 
I  was  so  near  that  my  arm  struck  the  walk  when  I  fell.  I  hadn't 
quite  got  to  the  sidewalk  leading  down  to  the  street  when  I  thought 
I  had,  and  stepped  off  between  the  walks  into  the  space  between 
the  walks.  It  was  right  in  the  corner  I  went  down.  I  walked  down 
here  (indicating  on  the  sidewalk  going  east),  and  thought  I  had 
reached  the  sidewalk  (indicating  the  narrow  sidewalk  leading  soudi 
on  exhibit  C),  and  instead  of  that  I  stepped  down  into  the  place  be- 
tween the  two  walks,  leading  south.  I  knew  that  the  step  was  there, 
and  knew  that  it  was  there  that  night  that  I  tried  to  go  on  this  out- 
side walk.  The  sidewalks  themeselves  were  not  broken.  They  were 
whole.  No  boards  loose,  and  hadn't  been."  It  further  appears  that 
the  two  sidewalks  had  been  in  the  same  condition  they  were  in  that 
night  for  more  than  two  years  prior  thereto. 

It  appears  from  the  evidence  that  the  plaintiff  resided  only  a 
short  distance  from  the  corner  on  State  street,  where  the  accident 
occurred,  and  that  the  sidewalk  had  been  in  the  condition  that  it  was 
on  that  evening  for  two  years  or  more,  and  that  she  was  perfectly 
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familiar  with  the  manner  in  which  the  two  sidewalks  at  that  point 
were  constructed.  It  is  urged  by  the  respondent  in  support  of  the 
ruling  of  the  court  that  as  there  was  no  defect  in  the  sidewalk  it- 
self, and  the  city  was  not  required  to  construct  a  barrier  or  fence 
along  the  open  area  between  the  street  line  and  the  sidewalk,  and  was 
not  by  law  required  to  light  the  streets,  it  was, not,  therefore,  guilty 
of  negligence,  as  the  plaintiff,  especially,  as  she  was  familiar  with  the 
manner  in  which  the  sidewalks  were  constructed,  and  with  the  open 
space  left  between  the  sidewalk  on  State  street  and  the  line  of  the 
same.  It  is  also  urged  on  the  part  of  the  respondent  that  the  plaintiff 
was  guilty  of  contributory  negligence,  as,  being  familiar  with  the 
open  space  between  the  street  line  and  the  sidewalk,  she  should  have 
exercised  due  care,  which  she  must  have  failed  to  do.  It  is  further 
urged  in  support  of  the  court's  ruling  that  the  plaintiff  being  familiar 
with  the  construction  of  the  sidewalks,  and  that  there  might  be  some 
danger  in  passing  that  open  space  when  that  comer  was  not  properly 
lighted,  she  should  have  passed  from  Pearl  street  into  State  street 
by  means  of  the  street,  and  not  have  attempted  to  pass  along  the  side- 
walk. 

Ordinarily  the  question  of  whether  or  not  the  defendant  is  guilty 
of  negligence  and  whether  or  not  the  plaintiff  has  been  guilty  of 
contributory  negligence,  are  questions  of  fact  to  be  submit- 
ted to  the  jury.  In  speaking  upon  this  subject,  Sherman  &  Redfield, 
in  their  work  on  the  Law  of  Negligence,  use  the  following  language : 
"The  question  of  negligence  must  be  submitted  to  the  jury  as  one  of 
fact,  not  only  where  there  is  room  for  difference  of  opinion  between 
reasonable  men  as  to  the  existence  of  the  facts  from  which  it  is  pro- 
posed to  infer  negligence,  but  also  where  there  is  room  for  such  a 
difference  as  to  the  inferences  which  might  fairly  be  drawn  from  con- 
ceded facts.    Where  this  is  the  case,  the  issue  must  go  to  the  jury,  no 
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matter  what  may  be  the  opinion  of  the  court  as  to  the  value  of  the 
evidence  or  the  credibility  of  the  witnesses.  So,  if  the  issue  narrows 
itself  to  a  distinction  between  what  is  reascMiably  safe  and  what  is 
not  so,  the  question  is  emphatically  one  for  the  jury.  It  is  for  the 
court  to  say  whether  there  is  any  evidence  in  the  case  from  which 
negligence  might  reasonably  be  inferred,  and  then  it  is  for  the  jur>' 
to  say  whether,  from  the  facts  thus  proved,  negligence  ought  to  be 
inferred."  Shear  &  R.  Neg.  (5th  Ed.)  §  54.  It  will  be  observed  that 
the  rule  as  laid  down  in  the  section  quoted  is  that.it  "is  for  the  court 
to  say  whether  there  is  evidence  in  the  case  from  which  negligence 
might  reasonably  be  inferred."  Where  there  is  no  conflict  in  the 
evidence,  the  question  of  whether  or  not  the  facts  would  warrant  the 
jur>'  in  finding  the  defendant  guilty  of  negligence  is  one  for  the 
court.  Powers  v.  Railroad  Co.,  (Sup)  14  N.  Y.  Supp.  408;  Cope 
V.  Hampton  Co.  (S.  C.)  19  S.  E.  1018;  Railway  Co.  v.  Murray,  53 
Ohio  St.  570,  42  N.  E.  598,  30  L.  R.  A.  508 ;  Elliott  v.  Railroad  Co., 
150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068;  Tucker  v.  Railroad 
Co.,  8  C.  C.  A.  416,  59  Fed.  968;  Railroad  Ca.  v.  Leppard  (Kan. 
App.)  47  Pac.  625 ;  Johnson  v.  Railway  Co.,  19  Utah  77,  57  Pac.  17; 
City  of  Maysville  v.  Guilfoyle  (Ky.)  62  S.  W.  493.  In  the  case  at 
bar,  as  has  been  stated,  a  motion  was  made  to  direct  a  verdict  at 
the  close  of  plaintiff's  evidence.  In  such  a  case  the  court  below,  as 
well  as  this  court,  will  assume  the  evidence  of  the  plaintiff  to  be 
undisputed,  and  give  to  it  the  most  favorable  construction  for  the 
plaintiff  that  it  will  properly  bear,  and  give  to  the  plaintiff  the  benefit 
of  all  reasonable  inferences  arising  therefrom.  Taking  this  view  of 
the  evidence,  was  the  plaintiff  entitled  to  recover  upon  the  facts 
proven  in  the  case  ?  A  municipal  corporation  is  not  liable  for  every 
accident  that  may  occur  within  its  limits.  Its  officers  are  not  re- 
quired to  do  every  possible  thing  that  human  energy  and  ingenuit}' 
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can  do  to  prevent  the  happenings  of  accidents  or  injuries  to  the  citi- 
zens. The  law  does  not  require  that  the  city  shall  do  more  than  keep 
its  streets  and  sidewalks  in  a  reasonably  safe  conditition.  The  ob- 
structions or  defects  in  the  sidewalks,  to  make  the  corporation  liable, 
must  be  such  as  are  in  themselves  so  dangerous  that  a  person  exer- 
cising ordinary  prudence  could  not  avoid  injury  in  passing  them. 
City  of  Centralia  v.  Krouse,  64  111.  19 ;  City  of  Quincy  v.  Barker,  81 
111.  300,  25  Am.  Rep.  278. 

It  is  contended  on  the  part  of  the  appellant  ( i )  that  the  defend- 
ant was  negligent  in  not  providing  a  railing  along  the  Pearl  street 
sidewalk  between  the  State  street  line  and  the  walk;  (2)  that  it  was 
negligent  in  not  having  the  light  at  the  comer  of  Pearl  and  State 
streets  lighted,  as  it  had  appliances  for  such  light.  In  Damon  v. 
City  of  Boston,  149  Mass.  147,  21  N.  E.  235,  the  supreme  court  of 
that  state,  in  a  similar  case,  held:  "The  danger  which  requires  a 
railing  must  be  of  an  unusual  character,  such  as  bridges,  declivities, 
excavations,  steep  banks,  or  deep  water.  Spaces  adjoining  roads, 
streets,  and  sidewalks,  and  unsuitable  for  travel,  are  often  left  open 
in  both  country  and  city ;  and  a  town  or  city  is  not  bound  to  fence 
against  them,  unless  their  condition  is  such  as  to  expose  travelers 
to  unusual  hazard."  The  same  court,  in  Logan  v.  City  of  New  Bed- 
ford, 157  Mass,  534,  32  N.  E.  910,  uses  the  following  language: 
"Cities  and  towns  are  required  to  provide  ways  that  are  reasonably 
safe  and  convenient  for  travelers.  They  are  not  bound  to  fence  them 
so  as  to  prevent  travelers  from  straying  outside  of  them,  and  they  are 
not  obliged  to  mark  their  limits.  *  *  *  But  the  railing  or  bar- 
rier is  not  to  be  erected  because  a  traveler  may  meet  with  an  accident 
if  there  is  none."  The  court  in  that  case  reversed  the  judgment  in 
favor  of  the  plaintiff ;    holding,  as  a  matter  of  law,  that  no  railing 

or  barrier  was  required.     The  supreme  court  of  Minnesota,  in  the 
Vol.  16  S.  D.— 40 
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recent  case  of  McHugh  v.  City  of  St.  Paul,  67  Minn,  441,  70  N.  W. 
5,  uses  the  following  language :  "This  court  has  already  held,  in  the 
case  of  Miller  v.  City  of  St.  Paul,  38  Minn.  134,  36  N.  W.  271,  that 
a  cijy  is  under  no  obligation  to  light  its  streets,  and  a  mere  neglect 
to  do  so  is  not  a  ground  of  liability,  unless  the  charter  expressly  im- 
poses the  duty.  This  is  the  general  rule,  and,  if  there  are  exceptions, 
the  facts  herein  do  not  bring  the  case  within  the  exception.  Nor  are 
towns  necessarily  bound  to  fence  or  erect  barriers  to  prevent  travel- 
ers from  getting  outside  of  the  road  or  way."  Canavan  v.  Oil  City, 
183  Pa,  611,  38  Atl.  1096.  The  defendant,  therefore,  having  omitted 
no  duty  imposed  upon  it  by  law,  cannot  be  charged  with  negligence 
in  failing  to  provide  a  guard  rail,  or  to  see  that  the  street  was  lighted. 
The  respondent  further  contends  that,  if  there  was  any  doubt 
in  regard  to  the  first  proposition,  it  is  clear  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  therefore  could  not  recover 
in  this  action.  As  will  have  already  been  observed,  the  plaintiff  was 
not  only  familiar  with  the  conditions  of  the  sidewalk  at  the  point 
where  the  accident  occurred,  i>ut  she  had  the  condition  oi  the  same 
in  her  mind  at  the  time  that  the  accident  occurred.  Being,  therefore, 
familiar  with  the  condition  of  the  sidewalk,  and  having  that  condi- 
tion in  mind  at  the  time  of  the  accident,  it  was  her  duty  to  have  used 
ordinary  care  in  avoiding  the  injury.  It  was  not  a  case  of  sudden 
danger,  requiring  the  exercise  of  quick  judgment,  and  it  was  not  a 
case  where  the  plaintiff  was  under  the  necessity  of  taking  a  danger- 
ous course  or  going  back.  There  was  no  element  of  danger  hidden 
from  her,  and  she  had  not  forgotten  the  condition  of  the  sidewalk, 
for  she  had  in  mind  the  exact  danger  confronting  her.  If,  by 
reason  of  the  darkness,  the  turning  upon  the  State  street  sidewalk 
was  rendered  dangerous,  she  should  have  passed  to  the  street,  and 
not  have  attempted  to  make  the  turn  at  that  point.    If  the  plaintiff 
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knew  that  the  sidewalk  was  dangerous,  and  that  it  was  really  doubt- 
ful whether  she  could  travel  upon  it  without  accident,  it  was  not 
consistent  with  ordinary  care  for  her  to  attempt  to  pass  over  it, 
especially  if  she  could  take  another  safe  and  convenient  way  to  her 
destination.  And  if  she  did  so  proceed,  and  injury  resulted,  she  was 
guilty  of  contributory  negligence,  which  bars  her  right  of  recovery. 
The  plaintiff  having  preferred  to  take  her  chances  with  the  known 
danger,  and  having  met  with  the  very  accident  that  she  had  reason 
to  and  did  expect,  she  cannot  lawfully  recover.  City  of  Blooming- 
ton  V.  Rogers  (Ind.  Sup.)  36  N.  E.  439;  Hesser  v.  Grafton  (W. 
Va.)  II  S.  E.  211 ;  City  of  Centralia  v.  Krouse,  64  111.  19;  Wright 
V.  City  of  St.  Cloud,  54  Minn.  94,  55  N.  W.  819;  City  of  Quincy  v. 
Barker,  81  111.  300,  25  Am.  Rep.  278 ;  Wilson  v.  City  of  Charleston, 
8  Allen,  137,  85  Am.  Dec.  693;  Corlett  v.  City  of  Leavenworth,  27 
Kan.  673;  Durkin  v.  City  of  Troy  61  Barb,  437;  City  of  Erie  v. 
Magill,  loi  Pa.  616,  47  Am.  Rep.  739;  Murphy  v.  Borough  of 
Cirardville,  16  Pa.  Co.  Ct.  R.  153 ;  Schaefler  v.  City  of  Sandusky,  33 
Ohio  St.  246,  31  Am.  Rep.  533;  Burker  v.  Town  of  Covington,  69 
Ind.  33,  35  Am.  Rep.  202 ;  Town  of  Boswell  v.  Wakley,  149  Ind. 
64,  48  N.  E.  637;  Rogers  v.  City  of  Bloomington  (Ind.  App.)  52 
N.  E.  242 ;  Kleng  v.  City  of  Buffalo,  156  N.  Y.  700 ;  51  N.  E.  1091 ; 
Rick  V.  City  of  Wilkesbarre,  9  Pa.  Super,  Ct.  399;  District  of  Col- 
umbia V.  Brewer,  7  App.  D.  C.  113;  Pittman  v.  City  of  El  Reno,  4 
Okl.  638,  46  Pac.  495 ;  Boyle  v.  Borough  of  Mahanoy  City,  187  Pa. 
I,  40  Atl.  1093;  Village  of  Bond  Hill  v.  Atkinson,  16  Ohio  Cir.  Ct. 
R.  470.  When  contributory  negligence  is  established  by  the  undis- 
puted evidence,  the  plaintiff  cannot  recover.  7  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  454. 

The  plaintiff  seemed  to  have  received  a  severe  injury  by  the 
accident,  but,  under  the  evidence,  the  defendant  cannot  be  held  liable 
thercfon    The  judgment  of  the  circuit  court  is  affirmed. 
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Statk  V.  Wright. 

1.  Where  it  appeared  from  the  uncontradicted  testimony  of  the 

inlng  magistrate,  the  state's  attorney,  the  clerk  of  the  circuit  court, 
court,  and  the  docket  of  the  examining  magistrate  that  a  preliminary 
examination  had  been  had  and  was  waived  by  defendant  after  the  ex- 
amination of  certain  witnesses,  and  that  the  files  of  the  circuit  court 
had  been  removed  for  examination  of  counsel,  and  were  traced  to 
the  possession  of  the  defendant's  attorneys,  the  indictment  will  not 
be  quashed  for  lack  of  a  preliminary  examination  under  Laws  1895, 
Chap.  64,  §  8,  providing  that  no  information  shall  be  filed  against 
any  person  for  any  offense  until  such  person  shall  have  had  a  pre- 
liminary examination,  unless  such  person  shall  waive  such  right. 

2.  Const,  Art.  5,  §  1,  provides  that  the  judicial  powers  shall  be  vested 
in  a  supreme  court,  circuit  courts,  county  courts,  and  such  other  courts 
as  may  be  created  by  law  for  cities  and  incorporated  towns;  and 
section  23  empowers  the  legislature  to  create  such  police  magistrates 
for  cities  and  towns  as  may  be  deemed  from  time  to  time  necessary, 
and  such  police  magistrates  may  also  be  constituted  ex  ofUcio  Justices 
of  the  peace  for  their  counties.  Gomp.  Laws,  §  7119,  designates  as 
examining  magistrates  police  and  other  special  Justices  appointed 
or  elected  in  a  city,  village,  or  town.  Heldy  that  a  police  Justice  was 
authorized  to  act  as  a  committing  magistrate  on  a  prosecution  for 
embezzlement. 

3.  Under  Comp.  Laws,  §  7334,  providing  that,  if  a  sufficient  number  of 
jurors  cannot  be  obtained  from  the  box,  the  court  may,  when  neces- 
sary, order  the  sheriff  to  summon  as  many  other  jurors  as  it  deems 
sufficient,  a  defendant  is  required  to  exercise  his  right  of  peremtory 
challenge  against  members  of  the  regular  panel  before  talesmn  are 
called  to  complete  the  jury. 

4.  Where  the  statute  authorized  a  conviction  of  embezzlement  for  the 
taking  of  $20,  on  a  prosecution  for  the  embezzeling  of  $282,  it  was  not 
prejudicial  for  the  court  to  authorize  a  conviction  if  the  evidence 
showed  a  taking  of  $50  or  more. 

(Opinion  filed  July  2,  1902.) 
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Error  to  circuit  court,  Minnehaha  county.  Hon.  Loring  E. 
Gaffy,  Presiding  Judge. 

Samuel  H.  ,\V right  was  convicted  of  embezzlement,  and  he 
brings  error.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Grigsby  &  Grigsby,  for  plaintiff  in  error. 

The  Attorney  General  and  IV,  D.  Scott,  State's  Attorney,  for 
defendant  in  error. 

Fuller,  J.  Plaintiff  in  error  was  tried  in  the  circuit  court  and 
found  guilty  of  the  crime  of  embezzlement,  as  charged  in  the  infor- 
mation of  the  state's  attorney,  and  the  case  is  now  presented  to  us 
for  final  determination.  If  correct  in  our  view  of  the  points  urged 
by  counsel  for  the  accused,  it  may  be  assumed  that  a  duly  settled 
bill  of  exceptions  is  properly  before  this  court,  and  none  of  the  ques- 
tions of  practice  pertaining  to  the  time  and  manner  of  its  settlement 
require  determination.  The  main  contention  appears  to  be  that  the 
information  was  filed  and  trial  prosecuted  to  judgment  without  prop- 
er evidence  to  show  that  a  preliminary  examination  had  been  held, 
or  that  the  accused  had  waived  his  right  thereto. 

Section  8,  Chap.  64,  Laws  1895,  provides  that  "no  information 
shall  be  filed  against  any  person  for  any  offiense  until  such  person 
shall  have  had  a  preliminary  examination  thereof  as  provided  by  law 
before  a  justice  of  the  peace  or  other  examining  magistrate  or  officer, 
unless  such  person  shall  waive  such  right ;  provided,  however,  that 
informations  may  be  filed  without  such  examinations  against  fu- 
gitives from  justice."  Whenever  it  is  deemed  necessary  by  the  state's 
attorney,  whose  duty  it  is  to  conduct  the  preliminary  examination, 
the  statute  above  mentioned  gives  him  discretion  to  have  the  testi- 
mony so  taken  written  out,  in  questions  and  answers,  and  filed  With 
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the  papers  in  the  case ;  but  he  must,  in  case  he  concludes  to  file  no 
information,  make,  subscribe,  and  file  with  the  trial  court  a  complete 
statement  in  writing,  containing  his  reasons  for  si\ch  determination, 
together  with  the  evidence  in  the  case;  and  such  court  may,  in 
the  exercise  of  its  discretion,  order  the  proper  information  to  be  filed, 
and  place  the  accused  upon  trial.  If  the  evidence  offered  at  the  pre- 
liminary examination  makes  it  appear  to  the  magistrate  that  a  public 
offense  has  been  committed,  and  there  is  sufficient  cause  to  believe 
the  defendant  guilty  thereof,  he  must  be  held  to  answer;  and  the 
existence  of  these  two  conditions  must  be  shown  by  his  order  in- 
dorsed on  the  information,  which,  with  the  warrant,  if  any,  and  a 
certified  record  of  the  proceedings  as  they  appear  on  his  docket, 
must  be  returned  immediately  to  the  circut  court.  Comp.  Laws,  §§ 
7175-7187. 

At  the  trial  the  accused  was  permitted  to  withdraw  his  plea 
of  not  guilty  and  move  as  follows  to  quash  the  information :  "First, 
that  this  defendant  has  never  had  a  preliminary  examination  for  the 
crime  or  offense  charged,  and  that  the  petitioner  was  not  a  fugitive 
from  justice ;  second,  that  no  order  was  ever  made  by  any  magistrate 
to  the  effect  that  a  public  offense  had  been  committed,  and  that  there 
was  sufficient  cause  to  believe  this  defendant  guilty  thereof ;  third, 
that  this  defendant  has  never  been  by  any  magistrate  held  to  answer 
to  the  crime  or  offense  as  is  charged  in  the  purported  information 
herein ;  fourth,  that  no  magistrate  has  ever  returned  to  this  court 
any  information  against  this  defendant,  or  any  warrant  issued  for 
his  arrest,  or  any  certified  record  of  his  proceedings  as  they  appear 
upon  his  docket,  showing  that  this  defendant  has  ever  been  held  to 
answer  the  charges  contained  in  puirported  information  herein; 
fifth,  that  the  information  or  purported  information  under  which 
the  defendant  was  arraigned  does  not  substantially  conform  to  the 
requirements  of  the  statutes  and  laws  of  this  state." 
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By  the  uncontroverted  testimony  of  the  examining  magistrate, 
the  state's  attorney,  and  the  clerk  of  the  circuit  court,  it  was  affirma- 
tively established  that  a  preliminary  examination  was  duly  held  in 
strict  compliance  with  every  requirement  of  the  statute;  and  the 
files  of  the  circuit  court  to  which  the  proceedings  were  retuVned  had 
been  withdrawn  for  the  purpose  of  examination  by  counsel,  and 
were  traced  to  the  possession  of  the  attorneys  for  plaintiff  in  error. 
That  the  accused  expressly  waived  the  preliminary  examination  af- 
ter certain  witnesses  had  testified  on  the  part  of  the  state  before  the 
examining  magistrate,  and  that  all  necessary  papers  and  files  relative 
thereto  were  dufy  certified  to  the  circuit  court,  is  established  by  com- 
petent testimony.  The  docket  of  the  examining  magistrate,  offered  • 
and  received  in  evidence,  contains  a  record  of  the  proceedings,  as  fol- 
lows; "The  State  of  South  Dakota,  Minnehaha  county,  ss. :  Justice 
Court.  Before  O.  A.  Fowler,  Police  Justice  of  Sioux  Falls,  South 
Dakota.  The  State  of  South  Dakota  v.  Samuel  H.  Wright.  Sworn 
complaint  was  made  on  the  30th  day  of  June,  A.  D.  1900,  by  Jea- 
nette  K.  Morrow,  charging  Samuel  H.  Wright  with  the  crime  of 
embezzlement.  Warrant  issued  this  30th  day  of  June,  1900.  Defend- 
ant arrested  and  brought  into  court  same  day  by  Charles  Nelson, 
deputy ;  and  after  reading  the  complaint  to  the  defendant,  and  ap- 
prising him  of  his  rights  under  the  statute  of  the  State  of  South 
Dakota,  defendant  entered  a  plea  of  not  guilty.  Defendant  moved 
for  a  continuance  to  get  counsel  and  prepare  his  defense  until  Mon- 
day, July  2d,  at  three  o'clock,  which  motion  was  granted,  and  bail 
fixed  at  $900  for  defendant's  appearance  at  that  time,  which  bail  was 
furnished,  and  the  case  adjourned  until  said  date  above.  July  2,  1900, 
four  o'clock,  case  called ;  C.  P.  Bates  appearing  for  the  state.  De- 
fendant and  complaining  witness  in  court.  Defendant  tried  his  own 
case.    Jeanette  K.  Morrow  sworn;    Fred  HoUister,  Joe  Kirby,  and 
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C.  p.  Bates  all  sworn  and  testified  on  the  part  of  the  state.  Defend- 
ant moved  to  continue  said  case  until  Thursday,  July  5,  1900,  until 
4  o'clock,  which  motion  was  granted,  anc^  defendant  remanded  to 
the  care  and  custody  of  the  sheriff,  with  bail  fixed  at  nine  hundred 
dollars.  July  5,  1900,  case  continued  till  Monday,  at  ten  o'clock, 
July  9,  1900.  On  motion  of  defendant,  July  9,  1900,  case  called; 
C.  P.  Bates  appearing  for  the  state,  and  S.  H.  Wright  appeared  for 
his  own  defense,  and  as  defendant  in  this  case,  and  waived  further 
examination ;  and  the  court  thereupon  fixed  a  bond  at  $900  for  de- 
fendant's appearance  at  the  next  term  of  circuit  court  for  the  further 
consideration.  Bond  furnished  and  defendant  rel^sed  until  that 
time.     O.  A.  Fowler,  Police  Justice." 

The  statute  gives  to  a  person  brought  before  a  magistrate  for 
a  preliminary  hearing  the  undoubted  right  to  dispense  therew^ith  by  a 
waiver  of  the  entire  proceedings;  and  such  action  on  his  part  is, 
for  the  purposes  of  the  examination,  equivalent  to  proof  sufficient 
to  make  it  appear  that  the  offense  charged  has  been  committed,  and 
justify  the  belief  on  the  part  of  the  magistrate  that  such  person  is 
guilty  thereof.  His  waiver  of  the  examination  made  it  the  duty  of 
the  magistrate  to  hold  him  to  answer,  and  it  is  very  evident  that  every- 
thing necessary  to  confer  jurisdiction  upon  the  trial  court  was  by 
the  magistrate  duly  returned  and  filed  therein.  It  appears  that, 
when  a  justice  of  the  peace  acts  as  an  examining  magistrate,  he  is 
required  to  make  a  record  of  the  proceedings,  and  all  entries  made 
in  his  docket  pertaining  thereto  are  prima  facie  evidence  of  the  facts 
so  stated.  Comp.  Laws,  §  6124,  as  amended  by  chapter  73  Laws  of 
1895.  The  admission  implied  by  the  waiver  is  not  only  equivalent  to 
sufficient  evidence  to  warrant  holding  the  accused  to  answer,  but 
dispenses  with  the  necessity  of  the  examination  of  witnesses,  and  es- 
tops the  accused,  after  being  admitted  to  bail,  from  raising  the  ques- 
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tion  that  no  preliminary  examination  has  been  held.  Turner  v.  Peo- 
ple, 33  Mich,  363 ;  State  v.  Komstett,  62  Kan.  221,  61  Pac.  805 ; 
People  V.  Tarbox,  115  Cal.  57,  46  Pac.  896;  People  v.  Johnson,  46 
Hun.  667;  People  v.  Sutherland,  104  Mich.  468,  62  N.  W.  566; 
State  V.  Ritty,  23  Ohio  St.  562;  Korth  v.  State,  46  Neb.  631,  65  N. 
W.  792;  Redmond  y.  State,  12  Kan.  172.  The  examining  magis- 
trate, after  giving  the  substance  of  the  complaint  or  information  filed 
before  him,  upon  which  the  warrant  was  issued,  states  specifically 
that  he  signed  an  order  indorsed  upon  said  information  and  duly 
certified  to  the  circuit  court,  as  follows:  "It  appearing  to  me  that 
the  offense  in  the  within  information  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  within  Samuel  H.  Wright  guilty 
thereof,  I  order  that  he  be  held  to  answer  the  same."  It  is  further 
shown  by  the  affidavit  of  the  state's  attorney,  C.  P.  Bates,  Esq.,  who 
drew  the  complaint  or  information  upon  which  the  original  warrant 
of  arrest  was  issued,  that  the  charging  part  of  such  complaint  or  in- 
formation was  substantially  the  same  as  the  information  filed  in  the 
circuit  court,  and  that  such  complaint,  together  with  the  warrant, 
bond,  and  certified  copy  of  the  transcript,  were  duly  filed  in  circuit 
court,  and  had  never  been  seen  by  counsel  for  the  state  after  the  same 
were  withdrawn  from  the  files  and  delivered  to  counsel  for  the  ac- 
cused. The  fact  that  a  preliminary  examination  has  been  held  or 
waived  constitutes  the  jurisdictional  basis  for  the  prosecution  in  cir- 
cuit court,  and  the  removal  of  the  files  from  the  office  of  the  clerk 
of  that  court  is  no  grotjud  for  quashing  an  information  filed  therein 
charging  identically  the  same  offense  for  which  the  accused  was  ap- 
prehended and  brought  before  the  examining  magistrate.  Even 
though  the  examining  magistrate  fails  to  certify  in  hi6  return  the 
fact  that  the  preliminary  examination  was  waived,  the  circuit  court 
has  power  to  order  a  further  return  showing  such  waiver,  and  the 
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trial  may  proceed  to  judgment.  People  v.  Wright,  89  Midi.  70,  50 
N.  W.  792.  The  fact  of  a  preliminary  examination,  or  its  waiver, 
and  not  the  restoration  of  lost  or  misplaced  files,  was  essential  to 
the  jurisdiction  of  the  circuit  court,  and  that  such  examination  was 
waived  by  the  accused  is  affirmatively  shown  by  competent  tesii- 
muny  that  stands  undisputed. 

It  is  further  claimed  that  a  police  justice  has  no  authority  to 
act  as  a  committing  magistrate,  but  in  such  contention  there  is  no 
merit.  Section  i,  Art.  5,  of  the  constitution,  provides  that  "the 
judicial  powers  of  the  state,  except  as  in  this  constitution  otherwise 
provided,  shall  be  vested  in  the  supreme  court,  circuit  courts,  county 
courts,  and  justices  of  the  peace,  and  such  other  courts  as  may  be 
created  by  law  for  cities  and  incorporated  towns,"  Section  23 :  "The 
legislature  shall  have  power  to  provide  for  creating  such  police  mag- 
istrates for  cities  and  towns  as  may  be  deemed  from  time  to  time  nec- 
essary, who  shall  have  jurisdiction  of  all  cases  arising  under  the  or- 
dinances of  such  cities  and  towns  respectively,  and  such  police  mag- 
istrates may  also  be  constituted  ex-oMcio  justices  of  the  peace  for 
their  respective  counties."  Section  71 19  of  the  Compiled  Laws  ex- 
pressly designates  the  following  persons  as  examining  magistrates: 
"(i)The  judges  of  the  supreme  court.  (2)  The  circuit  judges. 
(3)  Justices  of  the  peace.  (4)  Police  and  other  special  justices 
appointed  or  elected  in  a  city,  village  or  town." 

Conformable  to  statutes  and  the  prevailing  practice,  the  calling 
of  talesmen  should  be  avoided  until  the  necessity  therefor  is  appar- 
ent, and  it  is  only  in  cases  where  a  sufficient  number  of  qualified  jurors 
cannot  be  obtained  from  the  box  that  the  court  may  consistaitly 
order  the  sheriff  to  summon  jurors  from  the  body  of  the  county. 
Comp.  Laws,  §  7334.  Consequently  there  is  nothing  in  the  assign- 
ment of  error  relating  to  the  manner  of  impaneling  the  jury,  and  the 
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defendant  was  lawfully  required  to  exercise  his  right  of  peremtory 
challenge  against  members  of  the  regular  panel  as  they  appeared, 
and  before  talesmen  were  called  to  complete  the  jury.    Comp.  Laws, 

§  7351. 

Both  at  the  trial  and  before  the  ^amining  magistrate  the  accused 
was  charged  with  the  crime  of  embezzleing  $282  in  current  money 
of  the  United  States ;  and,  assuming  that  there  was  testimony  tend- 
ing to  show  that  an  undisclosed  portion  thereof  was  applied  in  the 
due  and  lawful  execution  of  his  trust,  it  was  not  prejudicially  erron- 
eous to  instruct  the  jury,  in  substance,  that  proof  beyond  a  reasonable 
doubt  that  the  accused  had  embezzled  $50  or  more  of  such  money 
would  be  sufficient  to  justify  a  verdict  of  guilty  as  charged  in  the 
information. 

By  section  6807  of  the  Compiled  Laws,  the  punishment  for  em- 
bezzlement is  the  same  as  that  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled,  and  consequently  the  penalty 
that  the  court  must  inflict  in  either  case  is  imprisonment  in  the 
penitentiary  for  a  term  not  exceeding  five  years,  provided  the  prop- 
erty either  stolen  or  embezzled  exceeds  $20  in  value.  Comp,  Laws, 
§  6784. 

The  charge  considered  in  all  its  parts,  is  most  favorable  to  the 
accused ;  and  the  record,  read  through  to  the  end,  discloses  no  sub- 
stantial error.    The  judgment  of  the  trial  court  is  affirmed. 


Catlktt  v.  Stokes. 

1.  Testimony  In  action  for  value  of  wheat  bought  by  defendant  of  0., 
and  claimed  by  plaintiff  to  be  part  of  the  wheat  raised  on  section 
11,  which  C.  had  mortgaged  to  plaintiff,  that  the  parties  who  hauled 
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it  told  defendant  it  came  from  sections  other  than  11,  is  objectiona- 
ble as  hearsay,  it  not  appearing  they  were  agents  of  plaintiff,  or 
authorized  by  him  to  make  any  statements,  or  that  he  was  present. 

(Opinion  filed  July  2,  1902.) 

Appeal  from  circuit  court,  Hamlin  county.  Hon.  Julian  Bek- 
NETT,  Judge. 

Action  by  Joseph  W.  Catlett  against  W.  H.  Stokes.  From  order 
granting  a  new  trial,  defendant  appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

John  B.  Hanten,  for  appellant. 

John  C\  Jenkins,  for  respondent. 

Corson,  J.  This  is  an  appeal  from  an  order  granting  a  new 
trial.  The  case  was  tried  to  a  jury,  and  a  verdict  rendered  in  favor 
of  the  defendant  The  plaintiff  thereupon  moved  the  court  for  a 
new  trial  upon  the  ground  that  the  court  erred  in  the  admission  of 
certain  evidence,  and  erred  in  giving  to  the  jury  certain  instructions 
requested  on  the  part  of  the  defendant.  The  order  granting  the  new 
trial  was  general,  there  being  no  specification  of  the  grounds  upon 
which  the  same  was  granted.  The  appellant  contends  that  the  mo- 
tion for  the  new^  trial  should  have  been  denied,  for  the  reason  that 
there  was  no  error  shown  upon  which  the  same  could  have  been  le- 
gally granted.  The  action  was  brought  to  recover  the  value  of  about 
2,ooo  bushels  of  wheat  claimed  by  the  plaintiff  to  have  been  mort- 
gaged to  him  by  one  Niel  Cassidy,  and  which  had  been  purchased  of 
the  mortgagor  by  the  defendant.  The  mortgage  seemed  to  have  been 
given  upon  wheat  raised  upon  section  ii,  town  114,  range  51.  The 
balance  due  the  plaintiff  upon  the  mortgage  at  the  time  of  the  com- 
mencement of  this  action  was  about  $1,000.  It  appears  from  the  evi- 
dence that  the  mortgagor  also  raised  a  large  quantity  of  wheat  on 
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other  sections,  not  included  in  the  chattel  mortgage,  and  that  wheat 
raised  on  these  sections  was  mingled  to  some  extent  in  the  granary  of 
the  mortgagor  with  grain  raised  on  section  ii.     On  the  trial  one 
William  Marshall  testified  that  he  was  the  agent  of  the  defendant, 
and  running  his  elevator  at  Castlewood,  and  that  he  received  some 
grain  from  Neil  Cassidy,  who  had  given  the  chattel  mortgage  to  the 
plaintiff,  and  that  he  could  not  tell  of  his  own  knowledge  how  much 
<:ame  from  the  thresher  and  how  much  from  the  granary.     He  was 
asked  the  following  question ;    "What  was  said  to  you  by  the  parties 
who  hauled  it?     (This  was  objected  to  as  not  binding  upon  the 
plaintiff,  and  objection  overruled,  and  exception  taken.)     A.    They 
said  it  was  taken  from  sections  9,  29,  31."    It  is  insisted  on  the  part 
of  the  respondent  that  the  admission  of  this  evidence  was  clearly  er- 
ror, and  that  it  was  of  sufficient  importance  in  the  case  to  consti- 
tute reversible  error.     We  are  inclined  to  take  the  view  of  the 
learned  counsel  for  the  respondent.    The  thet)ry  of  the  plaintiflF  evi- 
dently was  that  the  wheat  purchased  by  the  defendant  raised  upon 
the  land  of  Cassidy  was  a  part  of  the  wheat  mortgaged  to  him.    The 
defendant,  ^3  a  defense  to  the  action,  claimed  that  the  wheat  pur- 
chased was  raised  upon  other  sections  of  land  owned  by  Cassidy, 
and  consequently  constituted  no  part  of  the  wheat  included  in  the 
chattel  mortgage.    The  statement,  therefore,  testified  to  by  Marshall, 
the  agent  of  the  defendant,  that  the  parties  who  hauled  the  wheat 
stated  that  it  came  from  sections  other  than  section  11,  may  have 
largely  influenced  the  jury  in  finding  their  verdict  for  the  defendant. 
There  is  no  evidence  in  the  record  tending  to  show  that  the  parties 
hauling  the  wheat  were  the  agents  of  the  plaintiff,  the  mortgagee,  or 
that  they  were  authorized  by  him  to  make  any  statements,  and  that 
none  of  the  statements  were  made  in  his  presence.    The  testimony, 
therefore,  was  clearly  hearsay,  and  was  not  admissible.    We  are  of 
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the  opinion,  therefore,  that  the  court  was  not  only  warranted  in  grant- 
ing a  new  trial,  but  that  it  was  required  to  do  so. 

It  is  further  insisted  by  the  respondent  that  the  instructions  re- 
quested on  the  part  of  the  defendant  and  given  by  the  court  were 
erroneous,  or,  at  least,  if  abstractly  correct,  were  not  applicable  under 
the  evidence  in  this  case.  In  the  view  we  have  taken  of  the  case, 
we  do  not  deem  it  necessary  to  review  these  instructions  on  this  ap- 
peal. The  trial  court  seems  to  have  been  fully  justified  in  granting 
a  new  trial  for  the  error  committed  in  the  admission  of  the  evidence 
above  referred  to. 

The  order  of  the  circuit  court  is  affirmed. 


/ 


State  v.  Bergland. 

On  a  trial  for  larceny  of  a  steer,  evidence  that  the  owner,  several 
months  after  the  larceny,  asked  defendant  how  he  Uked  "my  beef," 
and  he  answered  that  It  was  good,  Is  inadmissible,  in  the  absence  of 
evidence  that  he  knew  what  was  referred  to  or  that  he  was  suspect- 
ed. 

The  evidence  on  a  trial  for  larceny  of  a  steer  being  circumstantial,  error 
in  allowing  the  owner  to  testify'  that  he  asked  defendant  how  he  liked 
his  beef,  and  he  answered  that  it  was  good,  cannot  be  held  harmless. 

3.  Question  asked  the  owner  of  cattle  on  a  trial  for  larceny  of  a  steer,  if^ 
when  he  asked  defendant  a  question,  he  had  been  informed  that  he  liad 
been  butchering  "your"  cattle,  is  improper,  as  assuming  that  defend- 
and  had  been  butchering  witness'  cattle. 

4.  Testimony  that  witness  had  heard  defendant  had  been  doing  aome 

butchering  is  inadmissible  on  a  trial  for  larceny  of  a  steer. 

(Opinion  filed  July  2.  1902.) 

Error  to  circuit  court,  Lyman  county.     Hon.  Frank  Smith, 
Judge. 
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Peter  A.  Bergland  was  convicted  of  grand  larceny,  and  appeals. 
Reversed.  ^ 

James  Brown,  for  plaintiff  in  error. 

John  A.  Bartine,  state's  attorney  of  Lyman  county,  and  A.  IV. 
Bnrtt,  attorney  general,  for  t]ie  state. 

Corson,  J.  Upon  an  information  duly  filed  by  the  state's  at- 
torney of  Lyman  county,  charging  the  plaintiff  in  error  with  the 
commission  of  the  crime  of  grand  larceny,  by  stealing  one  steer, 
the  property  of  Charles  S.  Jewell,  he  was  convicted,  and  sentenced 
to  the  state  penitentiary  for  a  period  of  three  years.  A  motion  for  a 
new  trial  having  been  made  and  denied,  the  case  comes  before  this 
court  for  review  on  a  writ  of  error. 

On  the  trial  the  state  introduced  evidence  tending  to  prove  that 
the  hide  of  an  animal  leaving  on  it  the  brand  of  the  prosecuting  wit- 
ness was  found  concealed  or  buried  in  the  stable  of  the  plaintiff  in 
error,  and  that  in  his  house  parts  of  quarters  of  beef  were  also 
found,  and  that  the  prosecuting  witness  had  lost  certain  animals 
branded  with  his  brand.  There  was  no  direct  evidence  connecting 
the  plaintiff  in  error  with  the  larceny  of  the  steer  described,  the  evi- 
dence being  such  as  is  known  in  law  as  "circumstantial."  A  number 
of  errors  are  assigned,  but,  in  the  view  we  take  of  the  case,  it  will 
only  be  necessary  to  consider  the  fourth,  fifth  and  sixth,  which  are, 
in  substance,  that  the  court  erred  in  overruling  the  defendant's  ob- 
jection to  the  questions  asked  the  witness  Jewell  as  to  a  conversation 
he  had  with  the  defendant  with  reference  to  the  steer  alleged  to  have 
been  stolen,  and  also  in  overruling  defendant's  objection  to  the  ques- 
tion asked  the  sam.e  witness  as  to  whether  or  not  he  had  been  in- 
formed from  any  source  that  the  defendant  had  been  butchering  some 
of  his  cattle.    The  witness,  Jewell,  after  describing  his  stock,  brand. 
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etc.,  was  asked  the  following  question:     "Had  you  at  any  time  a 
conversation  with  the  defendant  with  reference  to  the  steer  alleged 
to  have  been  stolen?"  to  which  he  answered:    **Not  particularly  that 
steer,  no.     Q.     Well,  with  reference  to  steers  that  you  had   lost? 
A.     "Yes."-    He  was  then  asked  to  "^tate  that  conversation,   and 
when  and  where  it  occurred?"  The  question  was  objected  to,  and  the 
objection  overruled,  and  the  witness  answered:    "It  was  some  time 
last  winter.     I  don't  remember  the  exact  date.     It  was  in  Kirby's 
salo(Mi.    I  asked  him  how  he  liked  my  beef,  and  he  said  it  was  gooci." 
Defendant  then  moved  the  court  to  strike  out  the  answer  as  incom- 
petent, irrelevant,  and  immaterial,  and  as  not  having  any  connection 
with  or  reference  to  the  offense  charged  in  this  case.     The  motion 
was  denied,  and  the  defendant  excepted.    He  was  then  asked  :    *'\\  as 
member."     It  is  contended  on  the  part  of  the  defendant  that  the  ad- 
that  all  the  conversation?"  to  which  he  replied,  "that  was  all  I  re- 
mission of  this  evidence  was  highly  prejudical  to  the  defendant,  and 
was  clearly  inadmissible,  as  there  is  nothing  showing  or  tending  to 
show  what  the  witness  referred  to  when  he  asked  him,  "How  do  you 
like  my  beef?"  or,  as  used  in  another  place,  "our  beef?"    The  appar- 
ent purpose  of  this  testimony  was  to  show  an  admission  on  the  part 
of  the  defendant  that  he  had  been,  in  some  fonn,  using  the  beef  of 
the  complaining  witness;    and  this  is  quite  evident  from  the  ques- 
tion asked  on  the  redirect  examination — if  the  witness  at  the  time 
had  been  informed  from  any  source  that  the  defendant  had  been 
butchering  his  cattle.    The  question  was  clearly  inadmissible,  and  the 
objection  of  the  defendant's  counsel  should  have  been  sustained. 
The  conversation  claimed  to  have  taken  place  was  several  months 
after  the  alleged  larceny  had  been  committed,  and  there  was  no  evi- 
dence tending  to  show  that  the  defendant  understood  what  the  co..- 
plaining  witness  referred  to  when  he  spoke  of  "my  beef"  or  "our 
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beef."  This  evidence,  therefore,  being  calculated  to  mislead  the 
jury,  or  prejudice  them  against  the  defendant,  should  not  have  been 
admitted.  The  court  by  its  ruling  told  the  jury,  in  effect,  that  chey 
might  consider  this  evidence  as  tending  to  prove  an  admission  by 
defendant  that  he  was  connected  with  the  larceny.  In  State 
V.  Millmeir,  102  Iowa,  '  692,  72  N.  W.  275,  the  judg- 
ment of  the  court  below  was  reversed  for  the  admission 
of  evidence  by  the  court  that  the  defendant  had  said  **he  was  smart 
enough  and  sharp  enough  to  cover  up  his  tracks,  and  that  when  this 
blowedover  he  would  open  up  the  battle."  The  court,  in  its  opinion, 
says  that  the  evidence  was  improperly  admitted ;  that  '*the  witness 
did  not  pretend  to  know  what  the  conversation  was  about.  He  gave 
but  this  one  sentence,  and  we  are  asked  to  infer  or  hold  that  the  jury 
in  the  trial  below  was  authorized  to  infer  that  it  related  to  the  burn- 
ing of  the  building.  There  is  absolutely  nothing  to  show  that  t'lis 
conversation  related  to  the  burning  of  the  barn,  or  that  the  threat 
contained  in  it  had  reference  either  to  the  owner  or  to  the  occupant 
of  the  building.  It  may  as  well  have  referred  to  any  other  circum- 
stance or  any  other  trouble.  Before  allowing  it  to  be  received  in 
evidence,  the  court  should  have  required  some  kind  of  showing 
that  it  related  either  to  the  offense  charged,  or  the  peisons  whose 
property  was  burned."  So  we  may  say  in  reference  to  the  case  at 
bar  there  should  have  been  some  evidence  indicating  that  the  defend- 
ant had  reference  to  the  larceny  of  the  steer.  At  the  time  there  was 
nothing  to  show  that  he  was  charged  with  the  commission  of  the 
offense,  or  that  he  had  any  knowledge  that  he  was  in  any  manner 
suspected  of  its  commission;  and  the  question,  "How  do  you  like 
my  beef?"  is  susceptible  of  many  meanings  in  a  range  country.  As 
above  stated,  the  evidence  in  the  case  was  circumstantial,  there  be- 
ing no  direct  evidence  of  the  commission  of  the  offense  by  the  defend- 
Vol   15  S  D.— 41 
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ant;  and  it  is  impossible,  therefore,  for  this  court  to  say  that  the 
jury  were  not  influenced  in  finding  their  verdict  by  the  evidence 
so  improperly  admitted. 

The  witness  was  asked  on  the  redirect  examination  the  folknxing 
question :  "At  the  time  you  asked  the  defendant  how  he  liked  our 
beef,  had  you  been  informed  from  any  source  that  he  had  been  butch- 
ering some  of  your  cattle?"  The  question  was  objected  to  and  the 
objection  overruled,  and  he  answered:  "Nobody  had  ever  told  me 
right  out.  I  had  heard  that  he  had  been  doing  so.ne  butchering." 
This  question  asked  the  witness  was  clearly  improper,  and  the  ob- 
jection to  it  should  have  been  sustained.  By  the  question  the  state's 
attorney  seemed  to  assume  that  the  defendant  had  been  butchering 
cattle  owned  by  the  witness,  and  simply  asked  if  he  had  been  in- 
formed of  that  fact.  The  answer  was  objectionable,  and  was  clearly 
prejudicial  to  the  defendant.  What  the  witness  had  heurd  as  to 
the  defendant  doing  some  butchering  should  not  have  been  admitted 
as  evidence  in  the  case. 

These  views  lead  to  the  reversal  of  the  judgment  of  the  CDurt 
below,  and  the  same  is  reversed,  and  a  new  trial  granted. 


Lee  v.  Neumen,  ct  al. 

1.  A  certificate,  executed  by  a  buyer  of  machinery  warranted  to  do  a 

certain  amount  of  work  that  the  machinery  was  working  satisfactorily 
up  to  date^  did  not  preclude  him  from  thereafter  showing  that  he  was 
mistaken,  and  that  the  machinery  did  not,  in  fact,  comply  with  the 
warranty. 

2.  Where  a  buyer  of  warranted  machinery,  under  an  agreement  stipu- 
lating that  six  days'  possession  and  use  of  the  machinery  should  be 
conclusive  evidence  that  it  complied  with  the  warranty,  kept  and  used 
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such  machinery  six  days,  it  was  competent  for  an  assignee  of  the 
purcliase  money  notes  and  the  mortgage  given  to  secure  them  to 
waive  such  stipulation,  and  agree  to  take  back  the  machinery  if  it  did 
not  comply  with  the  warranty. 

3.  Where,  in  an  action  of  claim  and  delivery  for  the  possession  of  machin- 
ery and  other  personal  property  claimed  by  plaintiff  under  a  mort- 
gage given  by  defendant  to  secure  the  price  of  the  machinery,  it 
appeared  that  defendant  was  entitled  to  rescind  the  sale  for  breach  of 
warranty,  and,  further,  that  he  had  not  refused  to  surrender  the 
machinery  to  plaintiff  upon  Ills  demand  at  or  about  the  time  of  the 
institution  of  the  suit,  costs  were  properly  awarded  against  plaintiff. 

Fuller,  J.,  dissenting. 

(Opinion  filed  July  2.  1902.) 

Appeal  from  circuit  court,  Brown  county.  Hon.  A.  \V.  Camp- 
bell. Judge 

Action  in  claim  and  delivery  by  K.  O.  Lee  against  Henry  Neu- 
men and  others.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.    Affirmed. 

/.  H,  McCoy  and  /.  0.  Curtis,  for  appellant. 

No  appearance  made  or  brief  filed  for  respondents. 

Corson^  J.  This  is  an  action  in  claim  and  delivery  to  recover 
possession  of  certain  threshing  machinery  and  other  personal  prop- 
erty. Special  verdict  and  judgment  in  favor  of  defendants,  and  the 
plaintiff  appeals.  The  action  was  based  on  a  chattel  mortgage  given 
by  the  defendants  to  secure  the  payment  of  notes  for  about  $2,600 
given  in  payment  of  said  threshing  machinery.  The  defendants  in 
their  answer  set  up  in  substance,  that  the  threshing  machinery  was 
purchased  by  the  defendant  Henry  Neuman,  and  at  the  time  the 
same  was  purchased  the  plaintiff  was  acting  as  the  agent  of  Russell 
&  Co.,  of  whom  the  machinery  was  purchased.  And  the  defendants 
in  their  answer  claim  that  the  engine  was  warranted  to  do  certain 
work;     that  it  failed  to  perform  the  work  as  warranted,  and  that 
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under  and  by  agreement  with  the  plaintiff,  who  became  the  assignee 
of  the  said  notes  and  mortgage,  the  defendant  delivered  the  said 
machinery  to  the  plaintiff;  that  at  the  time  this  action  was  com- 
menced the  defendants  were  not  in  possession  of  the  machinery,  but 
the  same  was  in  the  possession  of  the  plaintiff.  The  pleadings  are 
quite  lengthy,  and  we  shall  not  attempt  to  set  them  out  in  full.  At 
the  close  of  the  trial  the  court  submitted  interrogatories  to  the  jury, 
which,  with  their  answers,  are  as  follows:  "Question  i.  Did 
defendants,  or  either  of  them,  refuse  to  turn  over  and  surrender  to 
plaintiff  on  demand,  at  or  about  the  time  this  suit  was  commenced, 
the  threshing  outfit  in  question?  Answer  i.  No.  Question  2. 
Was  the  engine,  after  it  was  visited  and  adjusted  by  the  expert,  Al- 
bert Timms,  cai)able  of  doing  as  good  work  with  i)roper  management 
as  similar  engines  of  other  manufacturers?  Answer  2,  Xo.  Ques- 
tion 3.  Was  it  agreed  between  K.  O.  Lee  and  the  defendants,  dur- 
ing the  time  defendants  were  operating  said  machine,  that  plaintiff 
would  buy  and  take  from  Russell  &  Co.  the  notes  and  mortgage  given 
for  said  machine,  and  that  defendants  would  continue  to  operate  or 
try  to  operate  said  machine  for  a  longer  time,  they  need  [not]  in  case 
they  chose  to  rescind,  return  it  to  the  place  where  they  received  it. 
as  specified  in  the  contract,  but  the  plaintiff  would,  in  event  of  its 
failure  to  comply  with  the  warranty,  send  to  the  defendant's  farm  and 
get  it?  Answer  3.  Yes.  Question  4.  Did  defendant  Henry  Neu- 
man  sign  Exhibit  11  at  or  about  the  time  the  expert,  Albert  Timms, 
left  the  machine.  Answer  4.  Yes.  Question  5.  What  was  the  value 
of  the  five  horses  taken  by  the  sheriff  by  virtue  of  the  requisition  in 
this  action,  at  the  time  they  were  taken,  in  December,  1899?  An- 
swer 5,  $500.  Question  6.  Were  the  two  horses  described  in  the 
complaint  and  chattel  mortgage  as  two  years  old  in  possession  of  de- 
fendants, or  either  of  them,  at  the  time  this  action  was  begun,  in 
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December,  1899?  Answer  6.  No.  Question  7.  If  you  answer 
*Yes*  to  the  foregoing  question,  No.  6,  then  what  was  the  value  of 

the  two  horses?    Answer  7.  .     Question  8.     What  was  the 

amount  of  the  notes  secured  by  the  mortgage  in  question,  with  ac- 
crued interest,  at  the  date  this  suit  was  begun  ?  Answer  8.  $2,618.72 
J.  F.  Jenkins,  Foreman." 

The  plaintiff  claims  a  reversal  of  the  judgment  on  the  follow- 
ing grounds :  ( i )  That  it  appears  upon  the  face  of  the  record  that 
all  of  the  issues  raised  by  the  pleadings  were  not  submitted  to  or 
passed  upon  by  the  jury.  (2)  That  no  defense  had  been  pleaded  or 
found  as  to  a  certain  note  for  $250,  the  purchase  price  of  one  Mas- 
sillon  stacker,  and  that  therefore  the  plaintiff  was  entitled  to  judg- 
ment on  the  pleadings  for  the  personal  property  described  in  the 
mortgage.  (3)  That  the  court  erred  in  overruling  the  plaintiff's 
motion  for  judgment  notwithstanding  the  special  verdict  of  the  jury. 
(4)  That  the  court  erred  in  rendering  judgment  that  the  defendants 
recover  of  the  plaintiff  their  costs  and  disbursements.  (5)  That  the 
court  erred  in  overruling  plaintiff's  motion  for  a  new  trial.  (6) 
That  there  is  no  evidence  to  sustain  or  justify  the  second  finding 
of  the  jury. 

The  question  as  to  whether  or  not  there  was  a  rescission  of  the 
contract  was  left  to  the  jury  by  the  court — ^not  in  terms,  it  is  true, 
but  as  to  the  facts  which  would  constitute  a  rescission.  It  will  be  no- 
ticed that,  by  the  third  interrogatory  propounded  to  the  jury,  they  are 
required  to  find  whether  or  not  there  was  any  change  in  the  agree- 
ment between  the  defendant  and  the  plaintiflf  after  he  became  the 
assignee  of  the  mortgage  and  notes,  and  that  the  jury  found  that 
there  was  such  achange,  and  that  under  the  agreement,  as  changed, 
the  plaintiff  agreed  that,  in  case  the  machinery  failed  to  comply 
with  the  warranty,  he  would  send  to  the  defendant's  farm  and  get 
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it.  There  seems  to  have  been  no  issue  between  the  parties  as  to 
the  purchase  of  the  machinery,  the  price  to  be  paid  therefor,  the  terms 
of  the  warranty  of  the  engine,  and  the  execution  of  the  notes  and 
mortgage.  The  only  issue  tljat  seems  to  have  been  raised  by  the 
pleadings  was  as  to  whether  or  not  the  engine  complied  with  the 
warranty,  and  what  new  agreement,  if  any  there  was,  between  the 
plaintiff  after  he  became  the  owner  of  the  notes  and  mortgage  and 
the  principal  defendant,  Henry  Neumen.  Upon  these  questions 
there  seems  to  have  been  a  large  amount  of  testimony,  which  is  set 
out  in  the  record,  nearly  all  of  which  is  conflicting.  That  the  engine 
failed  to  do  the  work  it  was  warranted  to  do  seems  to  be  clearly  es- 
tablished by  a  preponderance  of  the  evidence.  That  the  defendant 
Henry  Neuman  made  several  attempts  to  make  the  engine  work  suc- 
cessfully seems  also  to  be  established  by  a  preponderance  of  the  evi- 
dence, and  these  several  attempts  were  made  with  the  consent  of 
the  plaintiff.  While  the  contract  between  the  plaintiff  and  the  de- 
fendants is  not  clearly  established,  there  seems  to  have  been  evidence 
upon  which  the  jury  were  warranted  in  making  the  third  finding. 
It  seems  from  the  evidence  that,  before  the  plaintiff  became  the  own- 
er of  the  notes  and  mortgage,  Russell  &  Co.  sent  an  expert  to  ex- 
amine the  engine,  and  make  such  changes  thereon  as  might  be  deem- 
ed necessary,  and  that  after  the  expert,  Albert  Timms,  had  made 
some  changes  in  the  machinery,  the  defendant  Henry  Neuman  signed 
the  following  certificate:  "J^J^^s,  S.  D.,  Sept.  loth,  '99.  This  is  to 
certify  that  the  Russell  rig  bought  of  K.  O.  Lee  is  working  satisfac- 
torily up  to  date  since  Albert  Timms  fixed  it,  giving  plenty  of  steam 
and  power,  which  it  did  not  do  before.  [Signed]  H.  Neumen." 
It  is  contended  on  the  part  of  the  appellant  that  the  de- 
fendant Neumen,  after  signing  this  certificate,  cannot  be 
heard     to     question     the     condition     of     the    engine     thereafter; 
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but  it  will  be  noticed  that,  while  the  jury  find  the  said 
Neumen  signed  the  certificate,  they  also  find  that  the  engine  was  not 
capable  of  doing  as  good  work,  with  proper  management,  as  similar 
engines  of  other  manufacture,  which  was  substantially  the  agree- 
ment in  the  warranty.  We  are  of  the  opinion  that  the  certificate 
signed  by  Neumen  was  not  conclusive  upon  him,  and  that,  if  he  sub- 
sequently discovered  that  the  engine  did  hot  do  the  work  it  was  war- 
ranted to  do,  it  was  competent  for  him  to  show  that  fact,  notwith- 
standing his  certificate.  The  certificate  amounts  to  no  more  than  a 
statement  made  by  the  defendant,  which  he  could  show  was  made 
under  a  mistake  of  fact,  and  which  the  jury  evidently  found  was 
made  under  such  mistake. 

It  is  further  contended  on  the  part  of  the  appellant  that,  by  the 
terms  of  the  original  contract  between  the  defendant  Henry  Neu- 
men, and  Russell  &  Co.,  it  was  stipulated  that,  if  the  defendant  Neu- 
men retained  and  used  the  property  six  days,  that  should  be  con- 
clusive evidence  that  the  machinery  worked  in  accordance  with  the 
warranty,  and  that  the  evidence  in  this  case  shows  conclusively  that 
the  said  Neuman  did  use  the  engine  for  more  than  six  days  without 
making  any  complaint  as  to  its  condition ;  but  this  stipulation  seems 
to  have  been  modified  by  the  agreement  between  the  plaintiff  and 
defendants  made  subsequently  to  the  plaintiff  becoming  the  owner 
of  the  notes  and  mortgage.  We  are  of  the  opinion  that  it  was  per- 
fectly competent  for  the  plaintiff  to  waive  this  stipulation  in  the  war- 
ranty after  he  became  the  owner  of  the  notes  and  mortgage,  and, 
under  the  jury's  third  finding,  it  is  quite  evident  that  he  did  so  waive 
it. 

The  contention  of  the  appellant  that  it  appears  that  no  defense 
has  ever  been  pleaded  or  proved  as  to  the  $250  note,  the  purchase 
price  of  the  Massillon  stacker,  does  not  seem  to  be  sustained  by 
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the  evidence,  or  at  least  it  is  difficult  to  understand  from  the  record 
why  this  $250  note  is  not  to  be  treated  the  same  as  the  other  notes 
given  for  the  machinery.  The  jury  finds  that  the  defendants  did  not 
refuse  to  turn  over  and  surrender  to  the  plaintiff,  at  or  about  the 
time  the  suit  wias  commenced,  the  threshing  outfit  in  question,  and 
its  finding  seems  to  be  sustained  by  the  evidence.  Assuming  this 
finding  to  be  true,  the  court  was  right  in  adjudging  costs  against 
the  plaintiff. 

Upon  a  careful  examination  of  the  whole  record,  we  think  the 
order  of  the  court  denying  a  new  trial  was  clearly  correct.     The 
judgment  of  the  circuit  court  and  order  denying  a  new  trial  are  af- 
firmed. 
Fuller,  J.,  dissenting. 


Doyle  v.  Edwards. 

1.  A  contract  to  pay  a  physician  from  $200  to  $400  for  the  performance 

of  a  surgical  operation  was  binding  and  valid  for  $200  and  the  value 
of  the  services,  up  to  $400,  upon  proof  of  such  value. 

2.  Where  the  complaint  claimed  in  one  count  $250  for  professional  ser- 

vices under  a  special  contract,  and  in  another  $250  for  the  value  of 
professional  services,  and  plaintiff  elected  to  stand  on  the  first,  evi- 
dence by  defendant  to  prove  the  value  of  such  services  was  inadmis- 
sible. 

3.  In  an  action  to  recover  for  professional  services  under  a  special  con- 
tract, a  bill  previously  presented,  not  mentioning  the  contract,  was 
inadmissible  to  disprove  that  such  a  contract  had  been  made. 

4.  Where  a  contract  to  pay  a  physician  from  $200  to  $400  for  an  opera- 
tion was  sued  on,  and  the  court  erred  in  directing  a  verdict  for  $250, 
as  no  evidence  was  offered  to  allow  a  recovery  in  excess  of  $200,  under 
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Comp.  Laws,  §  3536,  providing  that,  where  a  contract  does  not  determ- 
ine the  amount  of  the  consideration,  it  must  be  so  much  as  the  object 
of  the  contract  is  worth,  it  was  proper  for  the  court,  on  discovering 
the  error,  to  require  plaintiff  to  remit  $50,  and  deny  defendant's 
motion  for  a  new  trial. 

(Opinion  filed  July  2.  1902.) 

Appeal  from  circuit  court,  Yankton  county.  Hon.  E.  G.  Smith, 
Judge. 

Action  by  E.  M.  Doyle  against  Charles  L.  Edwards,  as  adminis- 
trator of  Vito  Francisco  Crisci,  deceased.  From  a  judgment  for 
plaintiff,  and  an  order  denying  ^  motion  for  a  new  trial,  defendant 
appeals.     Affrmed. 

Titus  E,  Price  (C.  H.  Dillon,  of  counsel),  for  appellant. 

French  &  Orvis,  for  respondent. 

Corson,  J.  This  is  an  appeal  from  a  judgment  on  a  directed 
verdict,  and  from  an  order  modifying  the  same  and  denying  a  new 
trial.  The  plaintiff,  a  physician,  brought  this  action  against  the  de- 
fendant, as  administrator  of  the  estate  of  Vito  Francisco  Crisci,  de- 
ceased, to  recover  the  sum  of  $255  for  professional  services  ren- 
dered him  in  his  lifetime.  The  complaint  contained  three  causes  of 
action :  The  first  was  for  $5  for  professional  visits  to  the  deceased ; 
the  second,  for  $250  for  the  performance  of  a  surgical  operation 
claimed  to  have  been  made  upon  the  deceased  under  a  special  con- 
tract; and  the  third  was  to  recover  $250  for  the  value  of  profes- 
sional services  rendered  the  deceased  in  performing  the  operation 
referred  to.  Upon  motion  of  the  counsel  for  the  defendant,  the  court 
required  the  plaintiff  to  elect  upon  which  cause  of  action  he  would 
proceed,  as  between  the  second  and  third,  and  he  elected  to  proceed 
to  trial  upon  the  first  and  second.  There  seems  to  have  been  no  ques- 
tion as  to  the  $5  item,  and  the  fact  that  the  plaintiff  performed  for 
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thp  deceased  the  surgical  operation  for  which  he  claimed  the  stun 
of  $250  was  not  denied  by  the  defendant,  but  he  did  deny  that  the 
services  were  performed  under  a  special  contract.  The  sixth  par- 
agraph of  the  second  cause  of  action  is  as  follows : 

''That  before  the  performance  of  said  operation  said  Vito  Fran- 
cisco Crisci  asked  the  plaintiff  what  his  charge  for  performing  said 
operation  would  be,  and  the  plaintiff  then  informed  him  that  it  would 
be  from  $200  to  $400 ;  and  said  Vito  Francisco  Crisci  then  directed 
plaintiff  to  perform  said  operation,  and  agreed  to  pay  therefor  from 
$200  to  $400." 

The  errors  assigned  on  the  part  of  the  appellant  are:  (i) 
That  the  court  erred  in  admitting  evidence  upon  the  second  cause  of 
action  over  the  objection  of  the  appellant,  for  the  reason  that  the 
contract  alleged  was  too  vague  and  uncertain  to  be  enforced  by  a 
court  of  law  ;  (2)  that  the  court  erred  in  excluding  certain  evidence 
offered  on  the  part  of  the  defendant  tending  to  prove  the  value  of 
the  plaintiff's  services;  and  (3)  that  the  court  erred  in  its  order 
denying  the  motion  for  a  new  trial  upon  the  plaintiff  remitting  the 
sum  of  $50  of  the  judgment. 

It  is  contended  on  the  part  of  the  appellant  that  the  contract 
alleged,  namely,  that  the  plaintiff  was  to  be  paid  for  his  services 
from  $200  to  $400,  was  so  vague  and  indefinite  that  the  plaintiff 
could  not  base  a  cause  of  action  thereon.  This  contention,  in  our 
opinion,  is  untenable.  The  contract  alleged  is  not  uncertain  as  to 
the  minimum  sum  for  which  the  plaintiff  agreed  to  perform  the  op- 
eration, and  was  certainly  specific  to  the  extent  of  $200.  In  the  re- 
cent case  of  Kramer  v.  Ewing  (Okl.)  61  Pac.  1064,  a  contract  to 
pay  a  party  $50  or  $60  for  the  performance  of  a  certain  act  was 
held  to  be  a  valid  contract  to  the  extent  of  $50,  at  least ;  and  the 
learned  supreme  court  of  Oklahoma,  in  -its  opinion,  says :     "Where 
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an  agreement  or  promise  is  in  the  alternative,  and  is  accepted,  the 
promisor  may  elect  which  of  the  alternatives  he  will  perform,  pro- 
vided he  makes  such  election  within  the  time  the  contract  is  to  be 
performed.    If  he  fails  to  make  the  election  before  default,  the  prom- 
isee may  make  such  election.     *     *     *     The  testimony  on  the  part 
of  Ewing  shows  that  Kramer  made  a  positive  and  certain  promise 
to  do  one  of  two  things  in  the  event  he  found  a  customer  for  the 
land ;   that  is  to  pay  him  $50  or  $60.    Either  was  a  valid  and  suffi- 
cient consideration   for  the  services  to  be  performed."     And  that 
court  held  that  there  was  no  such  uncertainty  as  would  render  the 
contract  void.     The  court,  in  support  of  this  decision,  cites  the  fol- 
lowing authorities :    Disborough  v.  Neilson,  3  Johns.  Cas.  81 ;  Giles 
v.  Bradley,  2  Johns.  Cas.  253;     Smith  v.  Sanborn,  11  Johns,  59; 
Patchin  v.  Swift,  21  Vt.  292;    Gillett  v.  Ballou,  29  Vt.  296;  Dessert 
V.  Scott,  58  Wis.  390,  17  N.  W.  14.    The  alleged  contract  in  the  case 
at  bar  was  more  specified  than  the  contract  in  the  case  from  which  we 
have  quoted,  as  it  will  be  observed  that  it  is  alleged  that  the  deceased 
was  informed  by  the  plaintiff  that  his  charge  for  the  performance 
of  the  operation  would  be  from  $200  to  $400,  and  that  the  deceased 
then  directed  the  plaintiff  to  proceed  with  the  operation.    It  is  quite 
clear,  therefore,  that  the  contract  as  alleged  was  a  binding  and  valid 
contract  for  the  sum  of  $200  in  any  event,  and  the  value  of  the  ser- 
vices, up  to  $400,  upon  proof  of  such  value.     The  circuit  court, 
therefore,  committed  no  error  in  admitting  evidence  under  the  com- 
plaint in  this  action.     The  learned  counsel  for  the  appellant  have 
called  our  attention  to  the  case  of  United  Press  v.  New  York  Press 
Co.,  164  N.  Y.  406,  58  N.  E.  527,  53  L.  R.  A.  288.    That  case  is  not 
in  point,  however,  for  the  reason  that  the  contract  referred  to  was 
for  a  sum  not  to  exceed  $300  per  week,  but  no  minimum  sum  was 
mentioned.    Thie  court  of  appeals  of  New  York  seems  to  have  ver\' 
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properly  held  that  the  contract  was  so  indefinite  as  to  the  price  to 
be  paid  as  to  preclude  a  recovery  of  substantial  damages  for  its 
breach  by  the  defendant.  Had  the  contract  in  that  case  been  for  the 
payment  of  $200  per  week,  and  not  to  exceed  $300,  a  very  different 
case  would  have  been  presented. 

It  is  further  contended  on  the  part  of  the  appellant  that  the 
learned  circuit  court  erred  in  excluding  certain  evidence  offered 
by  the  defendant  tending  to  prove  the  value  of  the  plaintiff's  ser- 
vices. In  our  opinion,  the  court  ruled  correctly  in  excluding^  this 
evidence.  As  above  stated,  the  third  cause  of  action,  in  which  the 
plaintiif  sought  to  recover  for  the  value  of  his  services,  had  been 
eliminated  by  the  court's  order  requiring  the  plaintiff  to  elect  upon 
which  cause  of  action  he  would  proceed  to  trial.  The  plaintiff  hav- 
ing proceeded  upon  the  cause  of  action  alleging  a  special  contract, 
he  had  offered  no  evidence  as  to  the  value  of  his  services;  and  the 
defendant  therefore  had  no  right  to  introduce  evidence  upon  that 
subject,  as  the  value  of  services  was  not  in  issue — the  only  material 
issue  being,  did  the  deceased  make  the  contract  alleged  in  the  com- 
plaint ? 

It  is  further  contended  on  the  part  of  the  appellant  that  the 
court  erred  in  excluding  Exhibit  A,  and  indorsements  thereon,  which 
was  the  bill  for  the  services,  made  out  by  the  plaintiff,  and  filed  with 
the  defendant  as  administrator,  claiming  therein  the  sum  of  $255, 
but  in  which  he  made  no  mention  of  the  contract.  It  was  claimed  to 
be  offered  on  the  part  of  the  appellant  to  show  the  nature  of  the 
plaintiff's  claim  against  the  estate,  and  as  further  showing  that  the 
allowance  made  by  the  administrator  was  approved  by  the  judge  of 
the  county  court.  It  is  alleged  in  the  complaint  that  this  claim  was 
presented  to  the  administrator  and  allowed  by  him  for  the  sum  of 
$50,  and  that  he  rejected  the  balance  of  the  claim,  and  these  allega- 
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tions  are  substantially  repeated  in  the  defendant's  answer.  This 
paragraph  of  the  complaint  was,  in  effect,  therefore,  admitted  by  the 
answer,  and  no  issue  was  raised  upon  it.  The  claim  of  the  counsel 
for  the  appellant  that  it  tended  to  prove  that  there  was  no  special 
contract,  because  none  was  mentioned  in  the  bill  filed,  is  untenable, 
The  bill,  as  we  have  seen,  was  for  the  sum  of  $255 ;  and,  had  it  been 
admitted,  the  fact  that  the  bill  w-as  presented  for  that  sum  w-ould 
have  constituted  no  evidence  that  such  a  contract  was  not  made.  In 
our  opinion,  the  exhibit  had  no  tendency  to  prove  or  disprove  the 
making  of  a  contract,  and  it  was  therefore  irrelevant  and  immaterial, 
and  was  properly  excluded. 

It  is  further  contended  on  the  part  of  the  appellant  that  the  court 
erred  in  its  order  directing  that  in  case  the  plaintiff  should  remit  the 
sum  of  $50  a  new  trial  should  be  denied ;  the  appellant  insisting 
that,  when  the  court  discovered  that  it  had  committed  an  error,  it 
should  have  directed  a  new  trial.  But  the  law  seems  to  be  quite  well 
settled  that  when  the  rule  for  the  measure  of  damages  is  fixed  and 
definite,  and  the  case  discloses  the  necessary  facts  to  enable  the  court 
to  determine  the  exact  sum  which  the  plaintiff  is  entitled  to  recover 
under  the  verdict,  the  court  may  properly  make  a  conditional  order 
that  a  new  trial  be  granted  unless  the  excess  be  remitted.  In  White- 
head V.  Kennedy,  69  N.  Y.  462,  the  court  of  appeals  of  that  state 
uses  the  following  language:  "When  in  an  action  upon  contract  a 
recovery  has  been  had  upon  distinct  and  separate  items  and  claims, 
and  error  either  of  fact  or  law  has  been  committed  on  the  trial 
in  respect  to  one  or  more  of  the  claims  embraced  in  the  re- 
covery, the  general  term,  if  no  other  error  exists,  may,  instead 
of  reversing  the  judgment  absolutely,  reverse  it  only  as  to  the  erro- 
neous items,  and  affirm  it  as  to  the  residue,  provided  the  plaintiff  con- 
sents to  forego  his  claim  to  recover  them,  and  the  items  as  to  which 
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the  error  exists  are  separable  and  distinguishable  irom  the  others." 
The  rule  here  stated  was,  in  effect,  approved  by  this  court  in  Murray 
v^.  Leonard,  ii  S.  D.  22,  75  N.  W.  272.  In  the  case  at  bar  the  cir- 
cuit court  erred  in  directing  a  verdict  for  $255,  as,  under  the  plead- 
ings and  evidence,  the  plaintiff  was  not  legally  entitled  to  a  sum  in 
excess  of  $205.  Section  3536  Comp.  Laws,  reads  as  follows: 
''\\  hen  a  contract  does  not  determine  the  amount  of  the  considera- 
tion nor  the  method  by  which  it  is  to  be  ascertained,  or  when  it  leaves 
the  amount  thereof  to  the  discretion  of  an  interested  party,  the 
consideration  must  be  so  much  money  as  the  object  of  the  contract 
is  reasonably  worth."  As  we  have  seen,  there  was  no  proof  c«i  the 
part  of  the  plaintiff  which  authorized  him  to  recover  in  excess  of  the 
sum  of  $205  under  the  provisions  of  the  statute  quoted,  as  he  had 
introduced  no  evidence  as  to  the  value  of  his  services,  and  relied 
entirely  upon  the  special  contract.  It  was  competent  for  the  court, 
upon  its  attention  being  called  to  the  error,  to  require  the  plaintiff 
to  remit  $50  included  in.  the  verdict :  and,  he  having  done  so,  the 
court  properly  denied  the  motion  for  a  new  trial.  The  precise  sura 
in  excess  of  the  amount  the  plaintiff  was  entitled  to  recover  clearly 
appears  by  the  pleadings  and  evidence. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  be- 
low and  order  denying  a  new  trial  are  affirmed. 
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ACTIONS  TO  QUIET  TITIiE. 

8ee  Real  Property. 

AMENDMENT. 

See  Pleadings. 

1.  A.n  orcfer  permitting  an  amendment  to  an  answer  is  largely  discre- 
tionary, and  should  not  be  reversed  where  no  abuse  of  discretion  is 
shown.    Bask^ervllle  v.  Gaar,  Scott  &  Co.,  211.  , 

APPEAL. 

See  New  Trial,  Exceptions,  Bills  of 

1.  Where  the  object  in  a  suit  to  quiet  title  that  the  tax  deed  on  which 
plaintiff  relies  is  invalid  on  its  face  is  presented  by  an  objection  to 
its  introduction  in  evidence,  it  may  be  considered  on  appeal,  though 
the  appeal  is  from  the  judgment  alone,  and  the  evidence  is  not  in  the 
record.     Bennett  v.  Darling,  1. 

2.  Where  the  trial  court  in  an  action  to  quiet  title  found  that  plaintiff 
was  not  the  owner  or  entitled  to  the  possession  of  the  property,  and 
an  appeal  was  taken  merely  from  the  judgment,  without  exceptions 
to  the  findings  or  motion  for  a  new  trial,  plaintiff  could  not  object 
that  the  findings  were  incompetent,  because  not  stating  the  spe- 
cific evidentiary  facts;  there  being  nothing  in  the  record  to  Indicate 
that  any  proof  of  such  facts  was  given.    Naddy  v.  Dietze,  et  aZ.,  26. 

3.  Findings  of  fact  cannot  be  objected  to  on  appeal,  for  insufficiency, 
where  no  request  for  further  findings  was  made  at  the  trial.  Naddy 
V.  Deitze  et  al,  26. 

4.  An  appeal  from  a  judgment,  and  from  an  order  denying  a  new  trial 

made  after  entry  of  judgment,   will   not  be  dismissed,   as  being  a 
double  appeal.    Kountz  v.  Kountz  et  al.,  66. 

5.  Where  the  evidence  is  not  brought  up  for  review,  the  question  whether 
the  facts  sustain  the  judgment  must  be  determined  from  the  findings 
of  the  court.    Kountz  v.  Kountz  et  ah,    66. 

6.  Where,  in  a  suit  to  quiet  title,  the  evidence  is  not  brought  up  for  re- 
view, and  the  findings  of  fact  as  to  the  ownership  were  irreconcilably 
in  conflict,  the  decree  of  the  trial  court  could  not  be  sustained.  Hanet, 
J.,  dissenting.    Kountz  V.  Kountz  et  ah,  66. 
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7.  A  contention  that  the  evidence  is  insufficient  to  support  the  verdict  on 

certain  grounds  will  not  be  considered  on  appeal,  where  such  grounds 
are  not  mentioned  in  the  specifications  of  error.  Wilson  v.  Seaman, 
103. 

8.  The  discretion  of  the  trial  court  as  to  granting  or  refusing  a  new  tri&L 
will  not  be  disturbed  on  appeal,  unless  it  appears  that  such  discretion 
has  been  abused.    Kelly  v.  Anderson,  107. 

9.  Where  an  action  is  tried  by  the  court  without  a  jury,  and  a  motion  is 

made  for  the  dismissal  of  the  action  at  the  close  of  the  evidence 
which  is  granted,  such  motion  will  be  taken  on  appeal  as  an  applica- 
tion for  findings  in  behalf  of  the  defendant,  and,  in  the  absence  of  a 
motion  for  a  new  trial,  the  supreme  court  cannot  review  the  evidence 
in  order  to  determine  an  assignment  of  error  that  tue  findings  of  the 
court  in  favor  of  defendant  were  not  supported  by  the  evidence. 
Northwestern  Elevator  CJo.  v.  Lee  et  al.,  114. 

10.  Where  it  appears  by  the  abstract  that  certain  evidence  was  intro- 
duced by  appellant,  or  the  matter  is  left  in  doubt  as  to  the  manner  in 
whicb  the  evidence  came  into  the  record,  the  question  of  error  in  its 
admission  will  not  be  considered.    Baskerville  v.  Gaar  Scott  &  CJo.,  211. 

11.  Where  appellant's  assignment  of  errors  on  appeal  from  an  order 
granting  a  new  trial  specified  six  particulars  in  which  the  court  erred 
ill  its  charge,  appellant  could  not  complain  of  the  order  granting  a 
new  trial.    Troy  Min.  Co.  v.  Thomas,  238. 

12.  An  order  granting  a  new  trial  for  insufficiency  of  evidence  will  not  be 
disturbed  in  the  absence  of  an  abuse  of  discretion.  Troy  Min.  Co.  v. 
Thomas,  238. 

13.  Where  an  appeal  is  from  the  Judgment  alone,  the  only  questions  pre- 
sented are  whether  the  pleadings  and  findings  support  the  judg- 
ment.   Coleman  v.  Stalnacke,  242. 

14.  Where  in  an  action  to  recover  possession  of  land  the  complaint  does 
not  expressly  state  that  the  tract  is  in  the  county  in  which  the  action 
is  brought,  if  there  is  no  motion  for  change  of  venue  to  another 
county  the  appellate  court  will  presume,  In  support  of  the  judgment, 
that  the  action  was  instituted  in  the  proper  county.  Coleman  v.  Stal- 
nacke, 242. 

15.  An  appeal  from  a  portion  of  a  final  order  in  a  proceeding  to  set  off 
mutual  judgments  may  be  had,  though  no  exception  was  taken,  the 
order  being  a  final  order  determining  the  rights  of  the  parties,  within 
Comp.  Laws,  §  5080,  which  provides  that  orders  finally  determining  the 
rights  of  the  parties  shall  be  deemed  excepted  to.  Long  v.  Collins  et 
al.,  259. 

16.  Where  the  record  on  appeal  presents  only  a  portion  of  the  charge  given 
on  the  court's  own  motion,  it  will  be  presumed  that,  as  an  entirety 
such  charge  covered  everything  properly  contained  in  the  instructions 
offered  and  refused.    Kolbe  v.  Harrington,  Sheriff,  263. 

17.  In  determining  the  correctness  of  a  ruling  directing  a  verdict,  the 
court  will  not  consider  a]l  the  evidence,  but  the  evidence  of  the  moving 
party  will  only  be  considered  in  so  far  as  it  tends  to  support  the  case 
of  the  adverse  party.  Fuller,  J.,  dissenting.  Merchants  National 
Bank  v.  Stebbins,  280. 

18.  Findings  cannot  be  disturbed  on  appeal  where  it  cannot  be  said,  with- 


Digitized  by  VjOOQ IC 


Index.  657 

out  discrediting  several  unimpeached  witnesses,  that  there  is  a  prepon- 
derance of  evidence  against  them.     Schilling  v.  Twitchell,  290. 

19.  Under  Comp.  Laws,  §  5217,  providing  that  on  appeals  from  orders  the 
clerk  shall  transmit  the  order  appealed  from  and  the  original  papers 
used  on  the  hearing,  the  affidavits  on  the  hearing  of  a  motion  for  a 
new  trial  will  be  considered  on  appeal,  though  they  are  not  a  part  of  a 
bill  of  exceptions.    Bedtkey  v.  Bedtkey,  310. 

20.  An  affidavit  of  a  juror  showing  that  a  verdict  was  arrived  at  by  re- 
sort to  chance,  which  affidavit  the  Juror  subsequently  repudiated — 
the  record  showing  that  he  was  wrong  in  the  first  instance— does  not 
overcome  the  presumption  that  an  honest  jury  reached  a  conclusion 
based  upon  the  evidence.    Bedtkey  v.  Bedtkey,  310. 

21.  Though  an  undertaking  on  appeal  is  not  sufficient  as  a  statutory  stay 
bond  because  of  the  omission  of  certain  words,  yet  the  sureties,  hav- 
ing been  required  to  justify  in  the  sum  of  $2,000,  and  by  its  words 
having  undertaken  not  only  to  pay  costs  and  damages  to  the  amount 
of  |250,  but  the  amount  of  the  judgment,  if  it  be  affirmed,  are  charged 
with  notice  that  they  are  executing  somethink  more  than  a  cost 
bond,  and  are  bound  thereby  as  a  common  law  undertaking,  on  evi- 
dence that  it  was  treated  by  counsel  as  sufficient,  and  that  execution 
was  actually  stayed  thereby.    Coughran  v.  HoUister  et  aZ.,  318. 

22.  Testimony  of  surety  on  an  appeal  bond,  sufficient,  by  its  terms,  as  a 
common  law  undertaking  for  payment  of  the  judgment  if  it  be  af- 
firmed, that  at  the  time  he  signed  it  he  was  informed  it  was  simply  a 
cost,  bond,  is  inadmissible,  it  not  being  shown  who  so  informed  him, 
or  that  he  relied  on  the  statement.    Coughran  v.  HoUister  et  aZ.,  318. 

23.  Where  an  answer  of  a  witness  is  not  responsive  to  the  question,  and 
an  objection  thereto  is  sustained,  but  the  answer  is  not  stricken  out 
or  withdrawn  from  the  jury,  an  assignment  of  error  with  reference 
thereto  will  not  be  considered.    Anderson  v.  Jordan,  395. 

24.  An  objection  that  the  insufficiency  of  the  evidence  to  justify  the  find- 
ings, and  errors  of  law,  could  not  be  reviewed,  for  the  reason  that 
it  did  not  affirmatively  appear  from  the  abstract  that  specifications 
of  the  particulars  on  which  the  evidence  was  claimed  to  be  insufll- 
cient,  and  the  particular  errors  of  law  relied  on,  were  annexed  to  or 
made  part  of  the  bill  of  exceptions,  was  bad,  where  respondents  did 
not  file  an  additional  abstract  denying  that  such  specifications  were 
annexe^  to  the  bill  of  particulars.    Taylor  v.  Vandenberg  et  al.,  480. 

25.  Where  in  an  action  by  one  co-tenant  to  recover  profits  of  a  re-sale 
from  another  co-tenant,  it  appeared  that  defendant  had  placed  im- 
provements on  the  land,  and  the  question  of  defendant's  honesty  of 
Intention  was  one  of  fact  for  the  court,  a  finding  thereon,  not  being 
against  a  clear  preponderance  of  the  evidence,  will  not  be  disturbed. 
Priedrich  v.  Pergen,  541. 

26.  The  question  as  to  the  sufficiency  of  the  evidence  to  support  findings 
cannot  be  considered  on  appeal,  where  neither  the  record  nor  assign- 
ment of  errors  specified  particular  objections.  State  v.  City  of  Pierre 
559. 

27.  Where  the  notice  of  appeal  in  the  abstract  does  not  show  that  the  ap- 
peal was  taken  from  the  order  denying  a  new  trial,  the  evidence  can- 
not be  reviewed.    State  v.  City  of  Pierre,  559. 

Vol.  15  S.  D.— 42 
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28.  By  Comp.  Laws,  §  5082,  a  bill  of  exceptions  must  be  conformable  to 
the  truth,  or  be  corrected  until  it  is;  and  by  section  5083  it  is  tlie 
duty  of  the  trial  Judge  to  strike  out  redundant  matter.  On  appeal 
there  was  attached  to  the  judgment  roll  a  document  designated  "Bill 
of  Exceptions,"  and  on  a  separate  page  the  trial  court  certified  that 
"the  foregoing"  bill  of  exceptions  having  been  proposed,  and  amend- 
ments proposed,  all  of  which  were  allowed,  the  "foregoing"  bill,  when 
amended,  contained  a  statement  of  all  the  evidence.  Held,  that  there 
was  no  proper  bill  before  the  appellate  court,  the  proper  practice  be- 
ing for  the  judge  to  indicate  such  changes,  if  any,  as  he  deems  should 
be  made  in  the  proposed  bill,  and  that  then  an  engrossed  bill  should 
be  prepared,  without  interlineations  or  erasures,  complete  in  itaeU. 
Dyea  Electric  Light  Co.  v.  Easton  et  al.,  572. 

29.  On  appeal,  in  the  absence  of  any  properly  certified  exceptions,  it  must 
be  presumed  that  the  evidence  was  sufficient  to  sustain  the  verdict 
and  that  no  errors  of  law  occurred  at  the  trial.  Dyea  Electric  Light 
Co.  V.  Easton  et  aZ.,  572. 

30.  Though  by  statute,  findings  of  fact  by  the  trial  court  are  not  as 
controlling  upon  the  appellate  court  as  the  verdict  of  a  jury,  they 
are  presumptively  correct,  and  must  stand  unless  the  evidence  clear- 
ly preponderates  against  them.    Hill  v.  Whale  Min.  Co.  et  al.,  574. 

31.  Appeal  will  not  lie  where  there  is  merely  a  verdict,  Comp.  Laws.  §( 
5214,  5216,  authorizing  it  only  from  a  judgment  or  order.  Nordin  v. 
Berner  et  aZ.,  611. 

32.  Sufficiency  of  the  evidence  cannot  be  considered  on  appeal,  without  an 
assignment  of  error  questioning  it.    Nordin  v.  Berner  et  ah  611. 

33.  Assignments  of  error  not  discussed  in  the  brief  will  be  presumed  to 
have  been  abandoned.  Nordin  v.  Brener,  et  ah,  611. 

APPEARANCE. 

1.  When  a  party  who  has  not  been  properly  served  with  process  appears  in 
a  case,  and  asks  to  have  a  decree  against  him  set  aside,  for  the  reason 
that  the  court  had  no  jurisdiction  of  his  person,  and  for  the  further 
reason  that  such  decree  was  procured  by  fraud  and  deceit,  and  was 
without  evidence  to  support  it,  such  appearance  is  general,  going  di- 
rectly to  the  merits,  and  is  a  waiver  of  all  defects  in  the  service  of 
process.    Henry  v.  Henry,  80. 

ARBITBATION  AND  AW  ABB. 

1.  Inasmuch  as  the  submission  to  arbitrators  may  be  revoked  any  time 
before  the  award,  the  action  of  the  court  in  refusing  to  dismiss  an 
action  will  be  deemed  proper  where  it  appeared  from  the  record 
that  proper  notice  of  a  revocation  of  the  submission  was  given,  and 
it  did  not  appear  when  the  award  was  made.    Friedrich  v.  Fergen,  541. 

ASSESSMENT  AND  TAXATION. 

See  Taxation,       > 
ATTACHMENT. 

1.  Plaintiff  In  an  attachment  suit  moved  before  the  hearing  that  the  court 
extend  the  time  within  which  he  might  file  certain  affidavits  and 
proofs  to  amend  those  theretofore  filed  in  support  of  the  affidavit 
of  attachment,  on  the  ground  that  they  were  newly  discovered  evi- 
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dence,  stating  that,  owing  to  the  fact  that  such  evidence  was  not 
known  to  plaintiff  when  he  filed  his  original  affidavits,  it  was  not 
then  presented.  Held,  that  such  motion  was  for  a  continuance  of  the 
case  for  the  purpose  of  securing  further  evidence,  and  not  for. the  pur- 
pose of  amending  affidavits  or  proceedings.    Hood  et  al.  v.  Fay,  84. 

2.  Plaintiffs  attached  a  stock  of  goods  valued  at  between  four  and  five 
times  the  amount  of  their  claim,  and  defendant's  store  was  closed. 
On  the  hearing  plaintiffs  were  granted  a  continuance,  and  permitted 
to  amend  their  proceedings  by  substituting  a  new  undertaking,  and 
thereaiter  moved  for  another  continuance  on  the  ground  of  surprise 
and  inadvertence,  but  the  affidavit  in  support  thereof' did  not  state 
facts  showing  wherein  plaintiffs  were  surprised,  or  in  what  the  In- 
advertence, consisted,  nor  was  it  shown  within  what  time  the  evidence 

.   could  be  produced.     Held,  that  a  refusal  to  grant  the  continuance 
was  not  an  abuse  of  the  trial  court's  discretion.    Hood  et  al.  v.  Fay,  84. 

3.  Defendant,  under  execution  lien  subsequent  to  plaintiff's  attachment, 
which  was  subsequent  to  attachment  of  A,  had  the  property  sold  on 
execution.  A  received  enough  to  satisfy  his  judgment,  partly  from 
proceeds  of  the  sale,  and  partly  by  note  of  the  sheriff  in  settlement 
of  money  he  had  misappropriated  from  proceeds  of  the  sale.  Eeld 
that  in  determining  liabilty  of  defendant  to  plaintiffs  neither  is  to 
be  charged  with  the  money  converted  by  the  sheriff,  and  defendant 
is  not  to  be  credited  with  the  note  given  A  by  the  sheriff,  though  A's 
judgment  will  be  treated  as  satisfied,  but  only  with  the  money  paid  A 
and  what  is  still  in  the  hands  of  the  sheriff.  Finch  et  al.  v.  Park  et  al. 
(Ask  Intervener.)    339. 

4.  Though  a  mortgagor  of  personal  property  has  defaulted,  and  delivered 

possession  to  the  mortgagee  on  the  latter's  demand,  he  still  holds 
the  legal  title,  the  title  of  the  mortgagee  being  merely  a  right  of  pos- 
session for  the  purpose  of  foreclosure ;  and  where  a  third  party  levies 
an  attachment  against  rhe  mortgagor's  interest,  and  the  mortgagor 
obtains  a  judgment  dismissing  his  action,  he  is  entitled  to  sue  on  the 
attachment  bond,  and  recover  whatever  damages  he  has  sustained, 
to  the  extent  of  his  interest;  and  an  answer  setting  up  as  a  defense 
that  the  mortgagee  has  recovered  judgment  against  the  attachment 
plaintiff  for  the  conversion  of  the  identical  property,  and  that  the 
judgment  has  been  paid,  is  therefore  demurrable,  as  not  affecting  the 
mortgagor's  right  of  action.    Jencks  et  al.  v.  Murphy  et  al.    425. 

ATTOBNETS. 

1.  An  attorney  agreeing,  for  a  fixed  fee,  to  foreclose  a  mechanic's  lien 
and  "to  perform  any  and  all  work  necessary  in  and  for  the  complete 
foreclosure"  thereof,  is  not  required  to  defend,  without  additional 
compensation,  a  motion,  not  based  upon  his  errors,  to  vacate  the 
judgment  or  foreclosure  obtained  by  him.    Cranmer  v.  Brothers,  234. 

2.  In  an  action  for  legal  services  it  appeared  that  plaintiff  had  agreed 
for  $25  to  foreclose  a  mechanic's  lien.  For  successfully  resisting 
a  motion  to  vacate  the  judgment  of  foreclosure  obtained  by  him  he 
demanded  additional  compensation.  The  defendant  claimed  that  the 
motion  was  based  upon  plaintiff's  errors,  and  showed  that  while 
it  was  pending  he  made  an  affidavit  setting  forth  some  mistakes  In 
the  proceedings.  The  plaintiff  denied  committing  any  errors.  Held, 
that  as  the  denial  of  the  motion  to  vacate  the  judgment  was  prima 
facie  evidence  that  plaintiff  had  committed  no  error,  the  evidence  was 
insufficient  to  warrant  an  instruction  denying  additional  compensa- 
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tion.  Cranmer  v.  Brothers,  234. 
8.  ^here,  in  an  action  for  legal  serrices  rendered  In  defending  a  motion 
to  vacate  a  judgment  of  foreclosure  obtained  for  a  fixed  fee,  the  ver- 
dict was  for  less  than  the  amount  claimed  for  compensation  for  such 
services,  an  instruction  denying  the  right  to  compensation  therefor 
was  prejudicial.      Cranmer  v.  Brothers,  234. 

4.  In  an  action  by  the  assignee  of  a  note  against  the  maker,  wherein  the 
defense  was  that  the  note  was  procured  from  defendant  by  plaintUTs 
assignor  in  settlement  of  an  order  for  lightning  rods  fraudulently 
procured  by  such  assignor  from  defendant,  defendant's  counsel,  In 
his  argument  to  the  jury,  stated  that  he  had  read  in  a  paper  the  plain- 
tiff had  a  large  number  of  houses,  but  that  he  did  not  believe  he  had 
any  of  his  assignor's  lightning  rods  on  them.  Held,  that  the  remarks 
did  not  transcend  the  license  allowed  attorneys  in  their  arguments  to 
the  jury.     Klrby  v.  Berguin,  444. 

6.  Under  the  statute  prohibiting  an  attorney  from  being  a  surety  on  any 
undertaking  in  any  suit  or  proceeding,  an  attorney  is  not  liable  as 
surety  on  an  injunctlonal  undertaking.  Dennett  et  al.  v.  Reisdorfer 
et  al.  466. 

BANSBUPTCY. 

See  Pleadings,  6,  7. 
BANKS  AND  BANKING. 

1.  Where,  for  years,  the  general  agent  of  a  corporation  had  been  accus- 
tomed to  send  notes  due  the  corporation  to  a  bank  for  collection,  and 
the  bank,  as  it  collected  the  notes  at  different  times,  gave  the  agent 
credit  on  its  books,  sometimes  retaining  the  collections  as  long  as 
two  months  before  remitting  the  balance  due  the  corporation,  the  cor- 
poration was  merely  a  creditor  of  the  bank,  and  the  proceeds  of  col- 
lections made  by  it  could  be  regarded  as  trust  funds.  McCormlck 
Harvesting  Machine  Co.  v.  Yankton  Sav.  Bank,  et  al.,  196. 

2.  In  the  absence  of  any  affirmative  showing  that  the  corporation  had 
knowledge  of  such  course  of  bu.siness  it  will  be  presumed  to  have 
knowledge  through  its  general  agent.  McCormick  Harvesting  Machine 
Co.  V.  Yankton  Sav.  Bank,  196. 

5.  In  an  action  against  the  receiver  of  a  bank  to  have  the  proceeds  of 
certain  notes  collected  by  the  bank  declared  a  preferred  claim  as  a 
trust  fund,  the  funds  in  the  bank  at  the  time  of  its  insolvency  having 
amounted  to  less  than  plaintiffs  claim,  it  was  proper  to  admit  In 
evidence  judgments  recovered  by  certain  preferred  creditors  of  the 
bank  in  order  to  show  that  there  were  preferred  creditors,  entitled  to 
share  pro  rata  in  the  funds  in  the  bank  at  the  time  of  its  insolvency. 
McCormick  Harvesting  Machine  Co.  v.  Yankton  Sav.  Bank,  et  aZ.,  196. 

4.  Where  for  two  years  the  general  agent  of  a  corporation  had  baen  ac- 
customed to  send  notes  to  a  bank  for  collection,  and  the  bank  as 
it  collected  the  notes  at  different  times  gave  the  agent  credit  on  its 
books,  from  time  to  time  remitting  all  the  balance  due  the  corpora- 
tion, in  an  action  by  the  corporation  on  the  insolvency  of  the  bank, 
to  have  the  proceeds  of  the  notes  declared  a  preferred  claim  as  trust 
funds,  it  was  not  error  to  refuse  to  allow  a  witness  to  answer  a  ques- 
tion as  to  the  manner  in  which  the  corporation  collected  its  accounts 
in  tne  state,  it  not  being  thown  that  the  bank  had  any  knowledge  of 
the  manner  in  which  the  corporation  did  business  with  other  banks. 
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and  such  question  not  being  material.  McGormick  Harvesting  Ma- 
chine Co.  y.  Yankton  Say.  Bank,  et  al,,  196. 

6.  It  was  not  error  to  sustain  an  objection  to  a  question  as  to  whether 
the  corporation  kept  or  authorized  a  general  account  with  any  bank  outr 
side  ot  certain  ones,  inasmuch  as  the  question  in  issue  was  whether 
the  transaction  between  the  corporation  and  defendant  bank  was 
such  that  the  relation  of  debtor  and  creditor  existed.  McCormick 
Haryesting  Machine  Co.  y.  Yankton  Say.  Bank,  et  ah,  196. 

6.  A  contention  that  it  was  error  to  permit  the  receiyer  of  the  defendant 

bank  to  show  the  manner  in  wliich  the  accounts  were  kept,  for  the 
reason  that  such  issue  tended  to  contradict  the  express  agreement 
between  the  parties,  was  untenable.  McCormick  Haryesting  Ma- 
chine Co.  y.  Yankton  Say.  Bank.  196. 

7.  What  is  a  prompt  transmittal  of  funds  within  the  meaning  of  an 
agreement  between  a  bank  and  one  who  sends  it  notes  for  collection, 
depends  upon  the  understanding  of  the  parties,  shown  by  the  usage 
of  course  of  business  between  them.  McCormick  Harvesting  Mar 
chine  Co.  y.  Yankton  Say.  Bank.  196. 

8.  Comp.  Laws,  §  4465,  providing  that  a  negotiable  instrument  not  speci- 

fying time  of  payment  is  payable  immediately,  is  subject  to  Section 
4571,  declaring  foregoing  provisions  as  to  the  rights  and  obligations 
of  the  parties  to  contracts  subordinate  to  their  intention.  Tobin  y. 
McKinney,  257. 

9.  A  certificate  of  deposit  payable  to  the  order  of  the  depositor  on  return 

of  the  certificate  does  not  mature  until  so  returned,  and  limitations 
do  not  run  against  it,  nor  can  an  action  be  maintained  thereon,  until 
demand ;  Comp.  Laws,  §  4570,  declaring  that  a  transferee  of  a  certif- 
icate of  deposit,  "after  its  apparent  maturity,"  acquires  title  equal  to 
that  of  a  transferee  before,  contemplating  a  period  of  time  between 
the  issuance  and  the  maturity  of  such  certificate.  Tobin  v.  McKinney, 
257. 

10.  In  an  action  against  a  bank  on  a  certificate  of  deposit  for  $695, 
brought  by  the  holder,  the  payee  intervened,  and  claimed  that  it  had 
been  obtained  from  him  by  fraud  by  a  gambler,  who  indorsed  it  to 
plaintiff  for  |50.  Plaintiff  was  acquainted  with  such  gambler  to  the  ex- 
tent that  he  went  on  the  latter' s  appearance  bond  when  he  was  ar- 
rested two  days  later  on  intervener's  complaint  The  Jury  returned 
a  general  verdict  in  favor  of  intervener  and  against  plaintiff,  but  in 
answering  special  interrogatories  stated  that  plaintiff,  at  the  time 
he  took  the  certificate  of  deposit,  did  not  have  any  notice  or  knowl- 
edge that  his  indorser,  the  gambler,  had  obtained  it  by  fraud  and 
without  consideration.  Held,  that  under  Comp.  Laws,  §  4739,  pro- 
viding that  good  faith  consists  in  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  another,  together  with  an 
absence  of  all  information  or  belief  of  facta  which  would  render  the 
transaction  unconscientious,  the  plaintiff  was  not  a  bona  fide  purchaser 
of  the  certificate,  notwithstanding  the  special  verdict  that  plaintiff 
was  without  knowledge  of  the  fraud,  and  hence  was  not  entitled  to 
recover.    Dunn  v.  National  Bank  of  Canton,  (Keller,  Intervener).  454. 

11.  One  who  has  been  defrauded  out  of  a  certificate  of  deposit  by  a  gamb- 
ler is  not  estopped  from  denying  the  title  of  the  indorsee  of  such  gamb- 
ler-(the  indorsee  not  being  a  bona  fide  purchaser)  by  the  fact  that 
he  was  present  when  the  transfer  was  made  and  made  no  objections; 
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his  presence  being  merely  an  incident  to  the  scheme  to  defraud.  Dunn 
V.  National  Bank  of  Canton.     (Keller,  Intervener).  454. 

12.  A  bank  has  power  to  act  as  agent  in  the  collection  and  remission  of 
money,  though  it  be  due  and  payable  under  a  lease.  Knapp  v.  Saun- 
ders.   464. 

13.  The  presumption  is  that  the  cashier  of  a  bank,  in  receiving  money 
due  one  on  a  lease  and  depositing  it  subject  to  his  check.  Is  actixig 
officially,  rather  than  individually.     Knapp  v.  Saunders,  464. 

BONDS. 

See  Undertakings. 
BOTJNI)  ABIES. 

See  Highways. 

1.  In  a  dispute  as  to  the  location  of  the  corner  marking  boundary  lines* 
where  surveyors  testify  that  they  had  established  such  corner  by  refer- 
ence to  the  nearest  established  corners  on  township  lines,  and  that  in 
doing  so  they  found  but  disregarded,  other  comers  recognized  by  the 
owners  of  adjacent  land,  a  finding  that  such  other  corners  were  rec- 
ognized government  corners,  and  the  survey  therefore  improper,  waa 
not  supported  by  the  evidence.  Haney,  J.,  dissenting.  Cope  et  at 
V.  Eckert  et  al.,  111. 

BUILBIKa  AND  LOAN  ASSOCIATIONS. 

A  stock  certificate  issued  by  a  loan  company  stipulated  that  on  compli- 
ance with  its  by-laws  and  performance  of  all  agreements  it  would 
pay  on  a  specified  date  $100  for  each  share  of  such  stock.  The  con- 
ditions on  which  the  certificate  was  accepted  nowhere  suggested 
that  the  value  of  the  matured  stock  was  to  depend  on  the  financial 
condition  of  the  association.  The  holder  of  the  certificate  was  to 
have  no  interest  in  the  affairs  of  the  company,  nor  any  control  over 
them,  and  was  to  assume  no  further  liability,  except  as  stated  in  the 
certificate  and  by-laws.  The  company's  by-laws  contained  no  provia- 
ion  inconsistent  with  the  definite  Contract  expressed  in  the  certifi- 
cate. Representations  made  part  of  the  contract  declared  that  audi 
company  matured  its  stock  at  a  definite  time.  Held,  that  on  the  hold- 
er's compliance  with  the  contract  the  company  was  bound  to  pay  liixn. 
at  the  expiration  of  such  period,  the  specified  value  of  such  shares* 
and  not  their  value  based  on  the  company's  financial  condition.  Ham- 
merquist  et  al.  v.  Pioneer  Savings  &  Loan  Co.,  70. 

CERTIFICATES  OF  DEPOSIT. 

See  Negotiable  Instruments. 

CHATTEL  MOBTaAGES. 

See  Mortgages  of  Personal  Property. 

CITIES. 

See  Jftt»icipaZ  Corporations. 

CLAIM  AND  DELIVEBT. 

1.  Where  in  an  action  of  claim  and  delivery,  an  affidavit  offered  as  to 
the  value  of  the  property  offered  in  evidence  by  plaintiff  was  admitted 
without  objection,  and  defendant  offered  no  evidence  to  contradlet 
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It,  plaintiff  was  precluded  from  showing  tbat  the  property  was  of  a 
less  value  than  that  specified  in  such  afSdavit.  though  defendants  had 
in  their  pleadings  denied  such  valuation,  and  alleged  a  different  one. 
Park  V.  Robinson,  551. 

2.  Where  plaintiff  in  an  action  of  claim  and  delivery  disposes  of  the 

property  prior  to  the  trial,  defendant,  if  he  prevails  in  the  action,  is 
entitled  to  a  money  judgment  for  the  value  of  his  interest  in  or  claim 
against  the  property  to  the  extent  of  the  value  thereof  as  shown  by 
the  evidence.     Park  v.  Robinson,  551. 

3.  Where,  in  an  action  of  claim  and  delivery  for  the  possession  of  machin- 
ery and  other  personal  property  claimed  by  plaintiff  under  a  mort- 
gage given  by  defendant  to  secure  he  price  of  the  machinery,  it  ap- 
peared that  defendant  was  entitled  to  rescind  the  sale  for  breach  of 
warranty,  and,  further,  that  he  had  not  refused  to  surrender  the 
machinery  to  plaintiff  upon  his  demand  at  or  about  the  time  of  the 
institution  of  the  suit,  costs  were  properly  awarded  against  plaintiff. 
FuLiJEB,  J.,  dissenting.    Lee  v.  Neumen,  642. 

OOLLATEBALS. 

See  Sureties. 

CONSTITTJTIONAL  LAW. 

1.  Laws  1895,  Chap.  98,  §  1,  making  the  expenses  Incurred  by  a  county 

in  caring  for  an  insane  person  at  the  state  hospital  a  charge  against 
his  estate  when  he  has  no  heirs  in  the  United  States  dependent  on 
his  estate  for  support,  is  uniform,  and  not  unconstitutional,  though 
the  property  of  the  patient  has  been  taxed  to  help  support  the  insane 
hospital.    Bon  Homme  County  v.  Berndt,  494. 

2.  Laws  1891,  Chap.  79,  requiring  counties  to  levy  a  tax  sufficient  to  re- 

pay the  state  the  expenses  of  their  insane  patients  in  the  state  hos- 
pital, is  not  unconstitutional,  as  providing  for  double  taxation,  though 
the  state  hospital  is  a  state  institution,  and  the  constitution  imposes 
on  the  state  the  duty  of  levying  taxes  for  the  support  of  all  its  in- 
stitutions, as  the  money  levied  by  the  state  and  expended  is  replaced 
by  the  money  received  from  the  counties.  Bon  Homme  County  v. 
ty  V.  iBerjidt,  494. 

3.  A  statute  will  not  be  held  unconstitutional  unless  its  conflict  with  the 

constitution  is  shown  beyond  all  reasonable  doubt.  Bon  Homme  Coun- 
Berndt,  494. 

4.  Const.  Art.  5,  §  1,  provides  that  the  judicial  powers  shall  be  vested 
in  a  supreme  court,  circuit  courts,  county  courts,  and  such  other  courts 
as  may  be  created  by  law  for  cities  and  incorporated  towns;  and 
section  23  empowers  the  legislature  to  create  such  police  magistrates 
for  cities  and  towns  as  may  be  deemed  from  time  to  time  necessary, 
and  such  police  magistrates  may  also  be  constituted  ex  officio  justices 
of  the  peace  for  their  counties.  Comp.  Laws,  §  7119,  designates  as 
examining  magistrates  police  and  other  special  justices  appointed 
or  elected  in  a  city,  village,  or  town.  Held,  that  a  police  justice  was 
authorized  to  act  as  a>  committing  magistrate  on  a  prosecution  for 
embezzlement.    State  v.  Wright,  628. 

CONTEMPT  OF  GOUBT. 

During  the  progress  of  a  trial,  defendant  published  in  his  newspaper  the 
following  article:     "A  Family  Affair.    •    •    •    The  trial  judge  and 
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the  sheriff  are  well-known  popocrats.  Caddy,  the  prisoner,  belongs 
to  the  same  party.  The  five  witnesses  for  the  defendant,  who  haTe 
been  indicted  for  perjury,  are  all  popocrata  The  defendant's  lawyer 
is  a  lifelong  democrat;  and  last,  but  by  no  means  least,  our  inform- 
ant says  that  every  man  out  of  the  special  venire  of  24  is  also  a  prom- 
inent pop  or  democrat.  The  only  republican  in  the  entire  push  is 
the  prosecuting  attorney.  Such  a  political  color  to  the  affair  seems 
strange,  and  the  selection  of  that  sort  of  a  venire  seems  rotten."  Held, 
that  such  publication  was  not  calculated  to  influence,  embarrass,  or 
obstruct  the  court  in  the  due  administration  of  justice,  and  defendant 
was  not  guilty  of  contempt  of  court  in  publishing  the  article.  Staie  v. 
Edwards,  383. 

COKTINTTANCE. 

See  Practice  11,  12. 

CONTRACTS. 

See  Specific  Performance. 

1.  Plaintiff  ordered  a  threshing  outfit  of  defendant  to  be  paid  for  '"at 
the  time  and  place  of  delivery,"  in  part  by  a  second-hand  outflt,  and 
balance  with  notes.  The  order  also  provided  that  it  was  taken  subject 
to  the  approval  of  defendant,  and  that  no  agent  could  bind  defendant 
by  any  agreement  preliminary  to,  collateral  with,  or  additional  to 
that  contract  as  set  out,  or  waive  any  conditions  thereof.  The  nert 
day  after  giving  the  order  to  defendant's  agents,  and  ten  days  before 
it  was  approved,  plaintiff  delivered  the  second  hand  outfit  to  snch 
agents,  who  Immediately  sold  it.  Owing  to  delay  in  shipment,  plain- 
tiff countermanded  his  order,  and  sued  to  recover  the  old  outfit  or  its 
value.  Held,  that  the  delivery  of  the  old  outfit  to  defendant's  agents 
before  the  new  outfit  was  delivered  was  a  delivery  to  them  personally, 
for  which  defendant  was  not  responsible,  since  they  had  no  actual 
or  ostensible  authority  to  receive  it  for  defendant  prior  to  the  time 
stated  in  the  order.    Shull  v.  New  Birdsall  Co.  8 

2.  Where  plkintiff  ordered  a  threshing  outfit  of  defendant,  to  be  paid 
for,  at  the  time  of  delivery  in  part  by  an  old  outfit,  and  balance  in 
notes,  and,  before  the  order  was  accepted,  delivered  the  old  outfit  to 
defendant's  agents,  and  one  of  the  agents  testified  ^at  defendant 
knew  such  machinery  was  traded  in  at  the  time  the  order  was  taken, 
or  immediately  after,  and  defendant's  secretary  testified  that  they 
did  not  know  the  machinery  had^been  delivered  when  the  order  was 
accepted  the  question  of  defendant's  ratification  of  its  agents'  acts 
in  receiving  the  machinery  was  for  the  jury.    Shull  v.  New  Birdsall  Go. 

3.  where  plaintiff  ordered  a  thresMMtg  outfit  of  defendant,  "to  be  deliT- 
ered  at  once,"  and  defendant,  on  accepting  the  order,  manufactured 
some  special  parts  not  on  hand  and  shipped  the  machine  as  soon  as 
possible,  but,  owing  to  a  subsequent  misunderstanding,  sent  the  ma- 
chine elsewhere,  and  a  few  days  later  shipped  a  machine  to  plaintiff, 
which  he  refused  to  accept,  the  question  whether  the  defendant  used 
reasonable  diligence  in  shipping  the  machine  was  for  the  Jury,  since 
the  order  to  deliver  at  once,  no  date  bein^  fixed,  simply  required  rea- 
sonable diligence  on  the  part  of  defendant.    Shull  v.  Birdsall  Co.  ^ 

4.  Where  plaintiff  sold  machinery  for  defendant  under  a  contract  for  a 

percentage  of  cash  payments,  and  of  notes,  when  paid,  but  not  of  un- 
paid notes,  when  a  machine  was  returned  to  or  taken  back  by  defend- 
ant, plaintiff  is  entitled  to  his  commission  on  a  partial  payn^ient  of  a 
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note  made  before  the  machine  was  taken  back  by  defendant.    Basker- 
ville  V.  Gaar,  Scott  &  Co.,  211. 

5.  An  attorney  agreeing,  for  a  fixed  fee,  to  foreclose  a  mechanic's  lien 
and  "to  perform  any  and  all  work  necessary  in  and  for  the  complete 
foreclosure"  thereof,  is  not  required  to  defend,  without  additional  com- 
pensation, a  motion,  not  based  upon  his  errors,  to  vacate  the 'Judg- 
ment or  foreclosure  obtained  by  him.    Cranmer  v.  Brothers,  234. 

6.  In  an  action  for  legal  services  it  appeared  that  plaintiff  had  agreed 
for  $25  to  foreclose  a  mechanic's  lien.  For  successful  resisting  a 
motion  to  vacate  the  judgment  of  foreclosure  obtained  by  him  he  de- 
manded additional  compensation.  The  defendant  claimed  that  the 
motion  was  based  upon  plaintiff's  errors,  and  showed  that  while  it 
was  pending  he  made  an  affidavit  setting  forth  some  mistakes  in 
the  proceedings.  The  plaintiff  denied  committing  any  errors.  Held, 
that  as  the  denial  of  the  motion  to  vacate  the  judgment  was  prima 
facie  evidence  that  plaintiff  had  committed  no  error,  the  evidence  was 
insufficient  to  warrant  an  instruction  denying  additional  compensar 
tion.    Cranmer  v.  Brothers^  234. 

7.  Where,  in  an  action  for  legal  services  rendered  in  defending  a  motion 
to  vacate  a  judgment  of  foreclosure  obtained  for  the  fixed  fee,  the  ver- 
dict was  for  less  than  the  amount  claimed  for  compensation  for  such 
services,  an  instruction  denying  the  right  to  compensation  therefor  was 
prejudicial.    Cranmer  v.  Brothers,  234. 

8.  It  is  the  province  of  the  court  to  declare  the  legal  effect  of  a  certification 
proved  by  the  uncontroverted  testimony,  there  being  no  intimation 
of  fraud  or  mistake.    Hughes  v.  Rudy,  460. 

9.  In  claim  and  delivery  by  the  seller  of  a  threshing  machine  against 
the  purchaser,  on  the  latter's  failure  to  give  notes  and  mortgage 
therefor  as  agreed,  defendants  set  up  an  estoppel  in  that  defendants 
had  paid  freight  on  the  machine  with  knowledge  of  plaintiff's  agent, 
and  with  knowledge  of  such  agent  had  taken  possession  of  the  mar 
chine,  and  expended  money  in  repairing  the  same.  Held^  that  a  de- 
murrer to  the  defense  was  properly  sustained,  defendants  having 
agreed  to  pay  the  freight,  and  the  improvements  on  the  machine 
not  seeming  to  have  been  required  by  defects  therein.  J.  I.  Case 
Threshing  Machine  Co.,  v.  Eichinger,  530. 

10.  Since  defendants  were  seeking  to  charge  plaintiffs  by  the  acts  of  their 
agent,  it  was  proper  to  admit  in  evidence  the  agreement  under^ 
which  the  agent  was  authorized  to  act  as  agent  and  containing  his 
instructions.    J.  I.  Case  Threshing  Machine  Co.  v.  Eichinger,  530. 

11.  Comp.  Laws,  §§  3643,  3644,  provide  that  a  buyer  must  pay  the  price 
of  the  thing  sold  on  its  delivery,  and  must  take  it  away  within  a  rea- 
sonable time  after  the  seller  offers  to  deliver  it;  and  on  an  agree- 
ment for  sale,  with  warranty,  the  buyer  has  a  right  to  inspect  the 
thing  sold  for  a  reasonable  time  before  accepting  it.  The  puchaser  of 
a  threshing  machine  gave  the  seller  an  old  machine  in  part  payment, 
and  agreed  to  give  notes  and  a  mortgage  for  the  balance.  The  pur- 
chaser paid  the  freight  on  the  new  machine,  and  on  its  arrival  un- 
loaded it,  and  put  the  same  in  running  order,  but  refused  to  give  the 
notes  and  mortgage.  Held,  on  claim  and  delivery  for  the  machine 
by  the  seller,  that  there  had  been  no  delivery.  J.  I.  Case  Threshing 
Mach.  Co.,  V.  Eichinger,  530. 

12.  The  machine  not  having  been  delivered,  defendants  were  not  entitled 
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to  compensation  for  the  use  of  the  machine  for  the  time  it  was  held 
.   by  the  sheriff.    J.  I.  Case  Threshing  Mach.  Co.  v.  Eichlnger,  530. 

13.  Where  an  agent  for  the  manufacturer  of  threshing  machines  falsely 
represents  to  a  purchaser  that  the  machine  purchased  is  shipped  and 
on  the  way.  and  relying  on  such  statement,  the  purchaser  delivers  an 
old  machine  in  part  payment,  the  seller  is  not  liable  for  damages 
to  the  purchaser  from  loss  of  the  use  of  the  old  machine  while  waiting 
for  the  arrival  of  the  new  one,  in  the  absence  of  a  showing  that  the 
agent  had  authority  to  make  such  representation,  or  that  the  seller 
knew  of  the  representation,  and  it  appearing  that  the  instructions 
to  the  agent  forbade  any  agreement  to  deliver  on  any  particular  day. 
J.  I.  Case  Threshing  Macli.  Co.  v.  Eichlnger,  530. 

14.  Where  a  buyer  of  merchandise  without  any  of  the  grounds  for  resds^ 
sion  specified  by  Comp.  Laws,  §  3589,  repudiates  the  contract  of  sale 
and  notifies  the  seller  not  to  deliver,  the  seller  is  not  thereby  preclud- 
ed from  proceeding  with  the  performance  of  his  part  of  the  contract 
Dowagiac  Mfg.  Co.  v.  Higinbotham,  547. 

15.  Under  Comp.  Laws,  §  3258,  providing  that  title  is  transferred  by  an 
executory  agreement  for  the  sale  of  personal  property  when  the  buyer 
has  accepted  the  property,  or  when  the  seller  has  prepared  it  for  de- 
livery and  offered  it  with  intent  to  transfer  the  title  in  the  manner 
prescribed  by  the  statute  relating  to  offer  of  performance,  wbere  a 
buyer  without  excuse  refuses  to  accept  personal  property  properly 
tendered  him  by  the  seller,  the  title  vests  in  the  buyer  as  if  he  had 
accepted  it.    Dowagiac  Mfg.  Co.  v.  Higinbotham,  547. 

16.  Under  the  express  provisions  of  Comp.  Laws,  §  4590,  the  measure  of 
damages  for  the  refusal  of  a  buyer  to  accept  personal  property,  the 
title  to  which  is  vested  in  him  under  section  3258,  by  reason  of  a  ten- 
der by  the  seller,  is  the  contract  price.  Dowagiac  Mfg.  Co.  v.  Hig- 
inbotham, 547. 

17.  A  contract  to  pay  a  physician  from  $200  to  $400  for  the  performance 
of  a  surgical  operation  was  binding  and  valid  for  $200  and  the  value 
of  the  services,  up  to  $400,  upon  proof  of  such  value.  Doyle  v.  Ed- 
wards, 648. 

18.  Where  the  complaint  claimed  in  one  count  $250  for  professional  ser- 
vices under  a  special  contract,  and  in  another  $250  for  the  value  of 
professional  services,  and  plaintiff  elected  to  stand  on  the  first,  evi- 
dence by  defendant  to  prove  the  value  of  such  services  was  inadmis- 
sible.   Doyle  V.  Edwards,  648. 

19.  In  an  action  to  recover  for  professional  services  under  a  special  con- 
tract, a  bill  previously  presented,  not  mentioning  'the  contract,  was 
inadmissible  to  disprove  that  such  a  contract  had  been  made.  Doyle 
V.  Edwards,  648. 

20.  Where  a  contract  to  pay  a  physician  from  $200  to  $400  for  an  opera- 
tion was  sued  on,  and  the  court  erred  in  directing  a  verdict  for  $250. 
as  no  evidence  was  offered  to  allow  a  recovery  in  excess  of  $200,  under 
Comp.  Laws,  §  3586,  providing  that,  where  a  contract  does  not  determ- 
ine the  amount  of  the  consideration,  it  must  be  so  much  as  the  object 
of  the  contract  is  worth,  it  was  proper  for  the  court,  on  discovering 
the  error,  to  require  plaintiff  to  remit  $50,  and  deny  defendants 
motion  for  a  new  trial.    Doyle  v.  Edwards,  €48. 
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OOBPORATIONS. 

Bee  Receivers, 

1.  Comp.  Laws,  §  2930,  requires  the  meetings  of  stockholders  and  board 
of  directors  of  a  corporation  to  be  held  at  its  principal  office.  The 
by-laws  of  a  mining  corporation  provided  that  special  meetings  of 
the  board  of  directors  could  be  held  only  on  two  days'  notice  to  each 
member  of  the  board.  A  deed  of  the  corporation,  conveying  all  its 
corporate  property,  was  executed  at  a  special  meeting  at  a  branch  office, 
of  which  no  notice  was  given,  and  three  of  the  four  directors  execut- 
ing it  were  also  directors  of  the  corporate  grantee.  Held,  that  the 
deed  was  void.    Summers  v.  Glenwood  Gold  &  Silver  Mining  Co.,  20. 

2.  Where  a  conveyance  of  property  from  one  corporation  to  another 
was  void,  and  the  obligation  on  which  plaintiff  subsequently  obtained 
a  Judgment  against  the  grantee  accrued  prior  to  the  conveyance,  a 
reconveyance  of  the  property  to  the  grantor  was  not  fraudulent  as 
to  plaintiff.    Summers  v.  Glenwood  Gold  &  Silver  Mining  Co.,  20. 

3.  Where  one  corporation  conveyed  property  to  another  in  consideration 
of  an  issue  of  stock  of  the  latter,  and  the  property  was  reconveyed 

to  the  grantor,  and  a  Judgment  creditor  of  the  grantee  sought  to  set 
aside  the  reconveyance  as  fraudulent  and  the  grantor  claimed  that  the 
first  conveyance  was  void  because  the  stock  issued  therefor  was 
worthless,  a  judgment  obtained  by  a  stranger  against  the  grantee 
prior  to  the  reconveyance  was  admissible  to  show  the  financial  condl-| 
tion  of  the  grantee  at  that  time.  Summers  v.  Glenwood  Gold  &  Sil- 
ver Mining  Co.,  20. 

4.  A  stock  certificate  issued  by  a  loan  company  stipulated  that  on  compli- 

ance with  its  by-laws  and  performance  of  all  agreements  it  would 
pay  on  a  specified  date  $100  for  each  share  of  such  stock.  The  condi- 
tions on  which  the  certificate  was  accepted  nowhere  suggested  that 
the  value  of  the  matured  stock  was  to  depend  on  the  financial  condi- 
tion of  the  association.  The  holder  of  the  certificate  was  to  have 
no  interest  in  the  affairs  of  the  company,  nor  any  control  over  them, 
and  was  to  assume  no  further  liability,  except  as  stated  in  the  certifi- 
cate and  by-laws.  The  company's  by-laws  contained  no  provision  in- 
consistent with  the  definite  contract  expressed  in  the  certificate. 
Representations  made  part  of  the  contract  declared  that  such  com- 
pany matured  its  stock  at  a  definite  time..  Held,  that  on  the  holder's 
compliance  with  the  contract  the  company  was  bound  to  pay  him,  at 
the  expiration  of  such  period,  the  specified  value  of  such  shares,  and 
not  their  value  based  on  the  company's  financial  condition.  Hammer- 
quist  V.  Pioneer  Savings  &  Loan  Co.,  70. 

5.  Where  for  years,  the  general  agent  of  a.  corporation  had  been  accus- 
tomed to  send  notes  due  the  corporation  to  a  bank  for  collection,  and 
the  bank,  as  it  collected  the  notes  at  different  times,  gave  the  agent 
credit  on  its  books,  sometimes  retaining  the  collections  as  long  as 
two  months  before  remitting  the  balance  due  the  corporation,  the  cor- 
poration was  merel  ya  creditor  of  the  bank,  and  the  proceeds  of  col- 
lections made  by  it  could  not  be  regarded  as  trust  funds.  McCormlck 
Harvesting  Machine  Co.  v.  Tankton  Sav.  Bank,  196. 

6.  In  the  absence  of  any  affirmative  showing  that  the  corporation  had 
knowledge  of  such  course  of  business  it  will  be  presumed  to  have 
knowledge  through  its  general  agent.  McCormick  Harvesting  Ma- 
chine Co.  V.  Tankton  Sav.  Bank,  196. 
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7.  In  an  action  against  the  receiver  of  a  bank  to  have  the  proceeds  of 
certain  notes  collected  by  the  bank  declared  a  preferred  claim  as  a 
trust  fund,  the  funds  in  the  bank  at  the  time  of  its  insolvency  bavins 
amounted  to  less  than  plaintiff's  claim,  it  was  proper  to  admit  in 
evidence  Judgments  recovered  by  certain  preferred  creditors  of  the 
bank  in  order  to  show  that  there  were  preferred  creditors,  entitled  to 
share  pro  rata  in  the  funds  in  the  bank  at  the  time  of  its  insolvency. 
McCormick  Harvesting  Machine  Co.  v.  Tankton  Sav.  Bank,  196. 

8.  Where  for  two  years  the  general  agent  of  a  corporation  had  been  ac- 

customed to  send  notes  to  a  bank  for  collection,  and  the  bank  as 
it  collected^  the  notes  at  different  times  gave  the  agent  credit  on  its 
books,  from  time  to  time  remitting  all  the  balance  due  the  corpora- 
tion, in  an  action  by  the  corporation  on  the  insolvency  of  the  bank, 
to  have  the  proceeds  of  the  notes  declared  a  preferred  claim  as  trust 
funds,  it  was  not  error  to  refuse  to  allow  a  witness  to  answer  a  ques- 
tion as  to  the  manner  in  which  the  corporation  collected  its  accounts 
in  the  state,  it  not  being  shown  that  the  bank  had  any  knowledge  of 
the  manner  in  which  the  corporation  did  business  with  other  banka, 
and  such  question  not  being  material.  McCormick  Harvesting  Msr 
chine  Co.  v.  Yankton  Sav.  Bank,  196. 

9.  It  was  not  error  to  sustain  an  objection  to  a  question  as  to  whether 
the  corporation  kept  or  authorized  a  general  account  with  any  bank 
outside  of  certain  ones,  inasmuch  as  the  question  in  issue  was  whether 
the  transaction  between  the  corporation  and  defendant  bank  was  such 
that  the  relation  of  debtor  and  creditor  existed.  McCormick  Har- 
vesting Machine  Co.  v.  Tankton  Sav.  Bank,  196. 

10.  A  contention  that  it  was  error  to  permit  the  receiver  of  the  defendant 
bank  to  show  the  manner  in  which  the  accounts  were  kept,  for  the 
reason  that  such  issue  tended  to  contradict  the  express  agreement 
between  the  parties,  was  untenable.  McCormick  Harvesting  Machine 
Co.  V.  Yankton  Sav.  Bank,  196. 

11.  Where  a  meeting  of  the  directors  of  a  corporation  was  held  at  a  time 
when  the  treasurer  thereof  was  on  \is  deathbed,  and  a  resolution 
passed  to  accept  certain  property  of  the  treasurer  in  satisfaction  of 
the  amount  due  from  him  to  the  corporation,  the  whereabouts  of 
which  property  was  known  to  the  directors  and  officers,  and  accessi- 
ble to  them  at  the  time,  though  not  actually  delivered,  plaintiff  cor- 
poration was  entitled  to  an  instruction  on  the  issue  of  accord  and  sat- 
isfaction, stating  what  constituted  an  acceptance,  and  clearly  distin- 
guishing between  acceptance  and  an  agreement  to  accept.  Troy  Ifin. 
Co.  V.  Thomas,  238. 

12.  The  manager  and  superintendent  of  a  mining  company,  who  was  also 
a  stockholder  and  director  ,and  who  as  such  took  part  in  procuring 
loans  secured  by  mortgages  on  the  property,  and  expended  the  money 
received  in  and  about  the  same  without  informing  the  mortgagees 
that  he  claimed  a  miner's  lien  for  his  services,  could  not  be  estopped 
from  asserting  that  such  lien  was  prior  to  the  mortgages,  where  it 
did  not  affirmatively  appear  that  the  mortgagees  were  in  any  manner 
misled  to  their  prejudice  by  his  conduct  Sutton  v.  Consolidated  Apex 
Min.  Co.,  410. 

13.  Duly  authenticated  copies  of  a  corporate  plaintiff's  article  of  incor- 
poration from  the  secretary  of  state  and  a  county  register  of  deeds 
are  sufficient,  in  the  absence  of  any  showing  to  the  contrary,  to  es> 
tabllsh  plaintiff's  corporate  existence  and  entitle  it  to  maintain  the 
suit    Dowagiac  Mfg.  Co.  v.  Higgenbotham,  647. 
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COSTS. 

Bee  Warranty,  4. 
COtTNTIES. 

1.  In  mandamus  to  compel  the  officers  of  a  count^  to  return  their  offlces 
to  the  county  seat  after  the  election  to  change  the  county  seat,  and 
pursuant  to  which  the  offlces  were  moved,  has  been  adjudged  invalid, 
the  fact  that  the  offlces  were  ordered  to  be  so  moved  by  the  commis- 
sioners constitutes  no  defense.  State  ex  rel.  Cosper  v.  Porter,  Sheriff, 
387.  • 

2.  Where,  in  an  action  to  compel  the  offlcers  of  the  county  to  return  their 
offices  to  the  county  seat,  after  they  had  been  moved  pursuant  to  a 
void  election,  an  allegation  in  the  answer  that  suitable  rooms  and 
vaults  could  not  be  obtained  there  is  not  sustained,  where  the  evidence 

discloses  no  substantial  change  in  the  condition  at  the  county  seat, 
where  the  offlces  were  situated  for  ten  years  before  the  removal. 
State  ex  rel.  Cosper  v.  Porter,  Sheriff,  387. 

^.  The  fact  that  the  county  neither  owns  nor  controls  a  suitable  building 
at  the  county  seat  is  no  defense  to  an  action  to  compel  the  county 
offlcers  to  hold  their  offlces  there,  since  it  is  the  duty  of  the  commis- 
sioners to  procure  suitable  rooms,  and,  if  they  do  not  do  so  voluntarily, 
the  offlcers  can  compel  them  to.  State  ex  rel.  Cosper  v.  Porter,  Sher- 
iff, 387. 

4.  While  the  statutes  do  not  expressly  require  every  offlcer  of  the  county 
to  maintain  an  offlce  at  the  county  seat,  the  law  clearly  contemplates 
that,  to  the  extent  that  any  officer  is  required  to  maintain  an  office,  it 
shall  be  at  the  county  seat.  Cobson,  J.,  dissenting.  State  ex  rel.  Cos- 
per, V.  Porter,  Sheriff,  387. 

'5.  Laws  1895,  Chap.  98,  §  1,  making  the  expenses  Incurred  by  a  county 
in  caring  for  an  insane  person  at  the  state  hospital  a  charge  against 
his  estate  when  he  has  no  heirs  in  the  United  States  dependent  on 
his  estate  for  support,  is  uniform,  and  not  unconstitutional,  though 
the  property  of  the  patient  has  been  taxed  to  help  support  the  insane 
hospital.    Bon  Homme  County  v.  Berndt,  494. 

•6.  Laws  1891,  Chap.  79,  requiring  counties  to  levy  a  tax  sufficient  to  re- 
pay the  state  the  expenses  of  their  insane  patients  in  the  state  hos- 
pital, is  not  unconstitutional,  as  providing  for  double  taxation,  though 
the  state  hospital  is  a  state  institution,  and  the  constitution  imposes 
on  the  state  the  duty  of  levying  taxes  for  the  support  of  all  its  in- 
stitutions, as  the  money  levied  by  the  state  and  expended  is  replaced 
by  the  money  received  from  the  counties.  Bon  Homme  County  v. 
Berndt,  494. 

7.  A  sinking  fund  tax,  authorized  by  Laws  1897,  Chap.  28,  §  71,  to  pay 
interest  on  and  principal  of  outstanding  debt,  is  void,  where  there 
are  merely  ordinary  county  warrants  outstanding.  Chicago  &  N.  W. 
Ry.  Co.  V.  Faulk  County,  501. 

5.  Even  if  a  taxpayer  may  be  estopped  by  lapse  of  time  from  resisting 

collection  of  void  tax,  there  is  no  laches,  having  such  effect,  where, 
in  February  succeeding  levy  in  September,  he  makes  offer  to  pay 
legal  taxes,  which  is  rejected,  and  the  following  September,  under 
agreement  with  the  county  that  it  should  not  afPect  its  rights,  pays 
the  admitted  legal  tax,  and  in  November  commences  action  to  re- 
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strain  collection  of  the  disputed  tax.  Chicago  &  N.  W.  Ry.  Co.  v.  Faulk 
County,  501. 

9.  Where  a  county  has  no  liquor  prosecution  fund,  authorized  by  Laws 

1890,  Chap.  101.  §  12,  requiring  all  moneys  collected  in  liquor  pros- 
ecutions to  be  paid  Into  the  county  treasury  and  kept  as  a  liquor 
prosecution  fund,  and  authorizing  the  >county  attorney  to  draw  war- 
rants thereon  for  expenses  actually  and  necessarily  incurred  in  se- 
curing testimony  in  enforcing  the  act,  the  county  is  not  liable  ob 
warrants  so  drawn;  the  county  attorney  having  no  authority  to 
draw  such  warrants.    Loomis  v.  Brown  County,  606. 

10.  An  assignee  of  a  county  warrant  is  in  no  better  position  in  enforcing 
payment  against  the  county  than  the  original  holder.  Loomis  t. 
Brown  County,  606. 

COITRTS. 

See  Contempt  of  Court. 

CBIMINAIi  LAW. 

Const.  Art.  5,  §  1,  provides  that  the  judicial  powers  shall  be  vested  in  a 
supreme  court,  circuit  courts,  county  courts,  and  such  other  courts 
as  may  be  created  by  law  for  cities  and  incorporated  towns;  and 
section  23  empowers  the  legislature  to  create  such  police  magistrates 
for  cities  and  towns  as  may  be  deemed  from  time  to  time  necessary, 
and  such  police  magistrates  may  also  be  constituted  ex  officio  justicea 
of  the  peace  for  their  counties.  Comp.  Laws,  §  7119,  designates  as 
examining  magistrates  police  and  other  special  justices  appointed  or 
elected  in  a  city,  village  or  town.  Held,  that  a  police  justice  was  au- 
thorized to  act  as  a  committing  magistrate  on  a  prosecution  for  em- 
bezzlement.   State  V.  Wright,  628. 

1.  Under  laws  1897,  Chap.  72,  §  11,  making  it  unlawful  to  sell,  fumiah, 
or  give  away  Intoxicating  liquors  to  a  minor,  an  indictment  alleging 
an  unlawful  selling  and  giving  away  of  intoxicants  to  a  minor  charges 
a  single  ofPense.    State  v.  Bradley,  148. 

2.  Under  laws  1»97,  Chap.  72,  §  11,  making  the  fact  of  selling  intoxicants 
to  a  minor  prima  facie  evidence  of  an  intent  to  violate  the  law,  an 
accused  indicted  for  such  selling  may  show  that  he  acted  in  good 
faitti,  without  criminal  intent,  and  was  innocently  ignorant  of  the 
purchaser's  minority.     State  v.  Bradley,  148. 

3.  A  party  who  sells  liquor  to  another  in  the  belief  that  the  latter  is  an 

adult,  which  belief  is  formed  after  an  investigation  and  inqalriefl, 
will  not  be  subject  to  a  prosecution  therefor,  though  the  buyer  Is  in 
fact  a  minor.     State  v.  San  ford,  153. 

4.  An  acquittal  on  trial  of  an  indictment  under  Comp.  Laws,   §   6491, 

charging  an  assault  on  a  certain  person  with  a  deadly  weapon  with 
intent  to  rob,  is  not  a  bar  to  a  conviction  under  Section  6481  on  an 
indictment  charging  robbery  in  taking  money  from  such  person 
against  his  will,  by  force.    State  v.  Caddy,  167. 

5.  Where  accused  attempts  to  impeach  the  prosecuting  witness  by  showing 

contradictory  statements  out  of  court,  the  state  may  show  in  rebuttal 
that  just  after  the  transaction,  and  before  the  contradictory  state- 
ments were  made,  the  witness  made  statements  as  to  the  transaction 
consistent  with  his  testimony  at  the  trial.    State  v.  Caddy,  167. 
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6.  Actions   for  violation   of  city   ordinances  are   not   criminal   actions, 

within  the  meaning  of  Comp.  Laws,  §§4813.  4814,  dividing  actions  into 
two  classes — criminal  and  civil — and  defining  a  criminal  action  as 
"one  prosecuted  by  the  state  against  a  person  chaiged  with  a  public 
offense,  for  the  punishment  thereof."    City  of  Madison  v.  Horner,  359. 

7.  Comp.  Laws,  §  5214,  provides  for  appeals  in  civil  actions,  and  Sec- 
tion 7499  provides  that  either  party  in  a  criminal  action  may  sue  out 
a  writ  of  error.  Held,  that  an  action  for  the  violation  of  a  city  ordi- 
nance, not  being  a  criminal  action,  could  only  be  brought  to  the 
supreme  court  by  appeal,  and  not  by  writ  of  error.  City  of  Madison 
V.  Homer,  359. 

8.  On  a  prosecution  for  Incest,  the  admission  of  evidence  of  statements 
made  in  defendant's  absence  by  the  woman  with  whom  the  crime 
was  charged  to  have  been  committed,  just  after  she  had  given  birth 
to  a  child,  that  defendant  was  the  father  of  the  child,  and  of  her  con- 
fession, in  defendant's  absence,  after  she  had  been  arrested  for  the 
same  crime  with  which  defendant  was  charged,  that  she  and  defend- 
ant were  guilty  of  such  crime,  was  reversible  error,  though  the  court 
subsequently  instructed  the  jury  not  to  consider  such  evidence.  State 
V.  DeMasters,  580. 

9.  On  a  prosecution  for  incest,  evidence  of  the  mutual  conduct  of  the  par- 
ties to  the  crime  charged  prior  thereto  is  admissible,  but  not  of  their 
conduct  thereafter.    State  v.  DeMasters,  580. 

10.  A  ^driving  whip  is  not  a  deadly  or  dangerous  weapon,  within  Comp. 
Laws,  §  6678,  which  declares  guilty  of  a  felony  a  person  participating 
in  a  riot  who  carries  at  the  time  any  species  of  firearms,  or  other 
deadly  or  dangerous  weapon^  whereas  participating  in  an  ordinary 
riot  is  merely  a  misdemeanor.  The  instrument  carried  must  be  what 
is  known  as  either  a  deadly  or  dangerous  weapon  per  se,  for  offense 
or  defense  of  the  person.    State  v.  Page,  613. 

11.  Where  it  appeared  from  the  uncontradicted  testimony  of  the  exam- 
ining magistrate,  the  state's  attorney,  the  clerk  of  the  circuit  court, 
court,  and  the  docket  of  the  examining  magistrate  that  a  preliminary 
examination  had  been  had  and  was  waived  by  defendant  after  the  ex- 
amination of  certain  witnesses,  and  that  the  files  of  the  circuit  court 
had  been  removed  for  examination  of  counsel,  and  were  traced  to 
the  possession  of  the  defendant's  attorneys,  the  indictment  will  not 
be  quashed  for  lack  of  a  preliminary  examination  under  Laws  1895, 
Chap.  64,  §  8,  providing  that  no  information  shall  be  filed  against 
any  person  for  any  offense  until  such  person  shall  have  had  a  pre- 
liminary examination,  unless  such  person  shall  waive  such  right. 
State  V.  Wright,  628. 

12.  Const.  Art.  5,  §  1,  provides  that  the  judicial  powers  shall  be  vested  In 
a  supreme  court,  circuit  courts,  county  courts,  and  such  other  courts 
as  may  be  created  by  law  for  cities  and  incorporated  towns;  and 
section  23  empower^  the  legislature  to  create  such  police  magistrates 
for  cities  and  towns  as  may  be  deemed  from  time  to  time  necessary, 
and  such  police  magistrates  may  also  be  constituted  ex  officio  justices 
of  the  peace  for  their  counties.  Comp.  Laws,  §  7119,  designates  as 
examining  magistrates  police  and  other  special  justices  appointed  or 
elected  in  a  city,  village  or  town.  Held,  that  a  police  justice  was  au- 
thorized to  act  as  a  committing  magistrate  on  a  prosecution  for  em- 
bezzlement.   State  V.  Wright,  628. 
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13.  Under  Comp.  Laws,  §  7334,  providing  that  if  a  sufficient  number  of 
jurors  cannot  be  obtained  from  the  box,  the  court  may,  when  neces* 
sary,  order  the  sheriff  to  summon  as  many  other  jurors  as  it  deems 
sufficient,  a  defendant  is  required  to  exercise  his  right  of  peremtory 
challenge  against  members  of  the  regular  panel  before  talesmn  are 
called  to  complete  the  jury.    State  v.  Wright,  628. 

14.  Where  the  statute  authorized  a  conviction  of  embezzlement  for  the 
taking  of  $20,  on  a  prosecution  for  the  embezzeling  of  |282,  it  was  not 
prejudicial  for  the  court  to  authorize  a  conviction  if  the  evidence 
showed  a  taking  of  $50  or  more.    State  v.  Wright,  628. 

15.  On  the  trial  for  larceny  of  a  steer,  evidence  that  the  owner,  several 
months  after  the  larceny,  asked  defendant  how  he  liked  '"my  beef," 
and  he  answered  that  it  was  good,  is  inadmissible,  in  the  absence  of 
evidence  that  he  knew  what  was  referred  to  or  that  he  was  suspect- 
ed.   Statp  V.  Bergland,  638. 

16.  The  evidence  on  a  trial  for  larceny  of  a  steer  being  circumstantial,  er- 
ror in  allowing  the  owner  to  testify  that  he  asked  defendant  how  he 
liked  his  beef,  and  he  answered  that  it  was  good,  cannot  be  held 
harmless.     State  v.  Bergland,  638. 

17.  Question  asked  the  owner  of  cattle  on  a  trial  for  larceny  of  a  steer,  if, 
when  he  asked  defendant  a  question,  he  had  been  informed  that  he  had 
been  butchering  "your'*  cattle,  is  improper,  as  assuming  that  defend- 
ant had  been  butchering  witness'  cattle.    State  v.  Bergland,  638. 

18.  Testimony  that  witness  had  heard  defendant  had  been  doing  some 
butchering  is  inadmissible  on  a  trial  for  larceny  of  a  steer.  State 
V.  Bergland,  638. 

DABCAGES. 

Bee  Bales,  10. 

1.  Comp.  Laws  §  4593,  privides  that  "the  detriment  caused  by  the  breach 
of  warranty  of  the  quality  of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have  had  at  tlie 
time  to  which  the  warranty  referred,  if  it  had  been  complied  with, 
over  its  actual  value  at  that  time."  In  an  action  for  the  purcfaaas 
price  of  shoes,  defendant  set  up  a  breach  of  warranty  as  a  defense^ 
and  requested  an  Instruction  that  "the  measure  of  damages  is  the  ac- 
tual value  of  the  goods  if  they  had  been  as  warranted,  and  what  they 
were  when  delivered  to  a  person  in  the  line  of  a  retail  dealer,  and 
making  it  his  business  to  sell  shoes  to  the  general  public  for  a  busi- 
ness." Held,  that  the  requested  instruction  did  not  state  the  rule  of 
damages  correctly,  and  was  therefore  properly  refused;  an  instrae- 
tion  according  with  the  statute  being  given  instead.  Hermon  v.  Sil- 
ver. 476. 

DEATH,  FREStTMPTION  OF 

1.  Comp.  Laws,  §  5312,  declares  that,  if  any  person  on  whose  life  any 
estate  in  real  property  depends  absents  himself  for  seven  years  to- 
gether, he  may  be  accounted  naturally  dead,  in  any  action  or  pro 
ceeding  concerning  such  property  in  which  his  death  shall  come  in 
question,  unless  sufficient  proof  be  made  of  the  life  of  such  person. 
Certain  relatives  of  the  person  alleged  to  be  dead  removed  from  their 
earlier  homes  to  this  state,  and  ceased  to  communicate  with  sudi 
person.  There  was  evidence  that  such  relatives,  who  were  parties 
to  the  action,  had  not  heard  from  bim  since  their  removal,  over  seven 
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years  before.  There  was  no  evidence  that  the  person  alleged  to  be 
dead  ever,  absented  himself  from  his  former  home.  Held,  that  the  evi- 
dence was  insufficient  to  overcome  the  presumption  of  continuance 
of  life  and  to  account  such  person  dead.    Burnett  v.  Costello,  89. 

DIVOBGE. 

Where  defendant,  seeking  to  have  a.  default  judgment  in  divorce  set 
aside  for  failure  of  the  affidavit  of  publication  to  allege  what  dili- 
gence or  effort  had  been  used  to  find  the  defendant  within  the  state, 
does  not  seek  leave  to  answer,  the  only  question  is  whether  the  af- 
fidavit was  sufficient  to  call  for  judicial  action.  Peterson  v.  Peterson, 
462. 

Where  an  affidavit  for  publication  in  divorce  alleged  that  defendant 
was  not  within  the  state;  that  she  was  a  resident  of  another  state, 
giving  her  poatoffioe  address  there,  and  alleging  that  plaintiff's 
knowledge  of  such  fact  was  derived  from  letters  from  the  defendant 
received  within  the  last  three  days,  stating  hier  address, — ^it  was  suf- ' 
flcient  to  call  for  judicial  action,  and  a  default  would  not  be  set  aside 
on  an  application  which  did  not  seek  leave  to  answer.  Peterson  v. 
Peterson,  462. 

ELECTIONS. 

Const.  Art.  6,  §  19,  provides  that  elections  s^hall  be  free  and  equal, 
and  no  power,  civil  or  military,  shall  at  any  time  interfere  to  pre- 
vent the  free  exercise  of  the  right  of  suffrage.  Article  7,  §  1,  provides 
what  shall  constitute  the  •  qualifications  of  an  elector,  and  declares 
■  that  one  possessiug  these  qualifications  shall  be  deemed  a  qualified 
elector  at  such  election.  The  constitvition  makes  no  further  provis- 
ion as  to  the  exercise  of  the  right  of  suffrage.  Heldy  that  the  legislature 
was  not  inhibited  by  the  constitution  from  passing  an  election  law  re- 
quiring the  names  of  all  candidates  to  be  certified  by  law,  and  printed 
on  an  ofllclat  ballot,  thus,  in  effect,  denying  to  electors  the  right  of 
writing  on  the  official  ballot  the  name  of  a  candidate  whose  name 
has  not  been  properly  certified.     Chamberlain  v.  Wood,  216. 

Where  in  an  action  for  damages  against  the  board  of  county  commis- 
sioners for  refusing  to  canvass  a  vote,  by  reason  whereof  plaintiff 
was  deprived  of  an  offic3  to  which  he  claimed  to  have  been  elected, 
plaintiff  failed  to  show  that  he  was  legally  elected,  a  demurrer  to  the 
complaint  was  properly  sustained.  Fuller,  P.  J.,  dissenting.  Cham- 
berlain V.  Wood,  216. 

EMBEZZLEMENT. 

8ee  Criminal  Law,  14. 

EaiTITY. 

See  Subrogation. 

A  counterclaim  in  suit  to  quiet  title  prayed  that  defendant's  claim  be 
adjudged  a  lien  on  the  premises  in  controversy  for  the  amount  due 
on  a  judgment  held  by  him.  The  sale  of  the  premises  under  the  judg- 
ment had  been  made  prior  to  the  commencement  of  the  suit,  but  on 
such  trial  a  continuance  was  granted,  at  defendant's  request,  and  an 
injunction  granted  restraining  defendant  from  disposing  of  tjie  cer- 
tificate of  sale,  and  from  receiving  a  sheriff's  deed  to  the  property, 
until  further  order  of  the  court.  Held^  that  the  effect  of  the  proceed- 
Vol.  15  S.  D.— 43 
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ings  was  to  extend  the  time  for  redemption  from  defendant's  Judg- 
ment, and  that  In  event  of  the  findings  being  for  defendant,  the  Jads- 
ment  should  be  that  he  have  a  lien  on  th6  premises  for  the  amomit 
due  on  his  Judgment,  and  that  plaintiff  should  have  the  right  to  re- 
deem from  the  sale  under  the  judgment.  In  event  of  the  time  haring 
expired  while  the  action  was  pending.    Muller  v.  Flavin,  52. 

2.  Plaintiff  intrusted  funds  to  an  agent,  to  be  invested  in  mortgages.  The 
agent  invested  the  money  in  a  mortgage  in  his  own  nam>3,  and  then 
assigned  it  to  plaintiff,  but  the  assignment  was  not  recorded.  After 
the  execution  of  the  mortgage  the  agent  acquired  the  legal  title  to 
the  land,  and  it  was  thereafter  sold  under  a  judgment  against  him, 
and  defendant's  vendor  purchased  it;  neither  defendant  nor  her  ven- 
dor having  any  notice  of  plaintifTs  interest  in  the  property.  Held, 
in  a  suit  to  foreclose  the  mortgage,  that  pursuant  to  the  doctrine  that, 
where  one  of  two  Innocent  persons  must  suffer  by  the  act  of  a  third, 
he  by  whose  negligence  the  loss  occurred  must  suffer,  defendant's  title 
was  not  subject  to  plaintiff's  claim.    Persons  v.  Van  Tassal,  362. 

3.  In  a  suit  to  reform  and  foreclose  a  mortgage,  it  appeared  that  the  mortr 

gage  t:ontained  a  misdescription  of  the  property,  due  to  the  notary's 
mistake.  The  mistake  was  unknown  to  the  parties.  The  mortgagee 
conveyed  the  premises  intended  to  be  covered  by  the  mortgage  to 
one  who  had  knowledge  of  the  mortgage  and  the  error  in  the  descrip- 
tion, and  who  agreed  to  pay  it.  Held,  that  the  mortgagee,  as  against 
the  mortgagor's  vendee,  was  entitled  to  a  reformation  of  the  Instru- 
ment and  a  judgment  of  foreclosure,  together  with  a  personal  judg- 
ment for  a  deficiency.    Peters  v.  Pell,  391. 

4.  An  erroneous  description  In  a  mortgage  described  a  part  of  the  same 

section  in  which  the  land  intended  to  be  mortgaged  was  located. 
The  mortgagor's  vendee  knew  of  the  mortgage  and  the  mistake  in 
the  description.  The  vendee  conveyed  the  property  to  one  who  had 
no  such  knowledge,  who  took  it  subject  to  recorded  incumbrances, 
and  who  paid  a  consideration  noc  grossly  inadequite.  The  mortgagor's 
vendee  refused  to  give  anything  more  than  a  special  warranty  deed. 
Held,  that  though  such  facts  were  insufficient  to  charge  the  second 
vendee  with  actual  knowledge  of  the  mortgage,  and  of  the  mistake 
in  its  description,  the  mortgagee,  as  against  him,  was  entitled,  under 
the  circumstances  of  the  case,  to  a  reformation  of  the  mortgage  on 
condition  that  he  repay  such  vendee  the  consideration  paid.  Hai^tt, 
P.  J.,  dissenting.    Peters  v.  Fell,  391. 

5.  Comp.  Laws,  §  5449,  authorizing  any  person  claiming  an  estate  in  real- 
ty adversely  to  another  to  institute  an  action  for  the  determination  of 
such  adverse  claims,  does  not  change  the  nature  of  the  jurisdiction 
of  the  court  in  an  action  to  quiet  title,  but  such  jurisdiction  remains 
purely  equitable,  justifying  the  court  in  treating  the  verdict  of  a 
jury  in  such  a  case  as  advisory  merely,  and  finding  contrary  thereto. 
Reichelt  v.  Perry,  601. 

6.  Where  defendant  in  an  action  to  quiet  title  seeks  by  answer  to  coun- 
terclaim to  quiet  title  in  himself,  equity  will  retain  jurisdiction,  and 
proceed  to  a  final  determination  of  the  matters  at  issue  between  the 
parties,  even  though  the  complaint  did  not  give  such  jurisdiction. 
GoBSON,  J.,dissenting.    Reichelt  v.  Perry,  601. 

EVIDENCB. 

1.  Where  parties  to  a  written  contract  requiring  installments  to  be  paid  at 
various  times,  and  the  payment  of  interest  on  installments  not  so 
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paid,  had  an  attorney  calculate  the  amount  of  principal  and  Interest 
due  on  such  contract,  and  agreed  that  the  amount  arrived  at  was  cor- 
rect, there  was  an  account  stated.    Krueger  v.  Dodge,  159. 

2.  Under  Comp.  Laws,  §  5260,  providing  that  a  wife  cannot  he  a  witness 
either  for  or  against  her  husband  without  his  consent,  testimony 
of  a  wife  is  inadmissible  against  her  husband's  objection  to  show  that 
she  was  present  at  the  computation  and  statement  of  an  account  be- 
tween her  husband  and  the  other  party  to  the  action,  and  that  such 
account  was  not  computed  in  accordance  with  the  contract  on  which 
it  was  based.    Krueger  v.  Dodge,  159. 

3.  Parol  evidence  of  a  settlement  under  an  account  stated  as  to  an  amount 
due  under  a  written  contract  is  not  inadmissible  as  tending  to  con- 
tradict the  written  contract.    Krueger  v.  Dodge,  159. 

4.  Where  accused  attempts  to  impeach  the  prosecuting  witness  by  showing 

contradictory  statements  out  of  court,  the  state  may  show  in  rebuttal 
that  just  after  the  transaction,  and  before  the  contradictory  state- 
mehts  were  made,  the  witness  made  statements  as  to  the  transaction 
consistent  with  his  testimony  at  the  trial.    State  v.  Caddy,  167. 

5.  In  a  dispute  as  to  the  location  of  the  corner  marking  boundary  lines, 
where  surveyors  testify  that  they  had  established  such  corner  by  refer- 
ence to  the  nearest  established  corners  on  township  lines,  and  that  in 
doing  so  they  found  but  disregarded,  other  corners  recognized  by  the 
owners  of  adjacent  land,  a  finding  that  such  other  corners  were  rec- 
ognized government  corners,  and  the  survey  therefore  improper,  was 
not  supported  by  the  evidence.  Haney,  J.,  dissenting.  Cope  v.  Eck- 
ert,  177. 

6.  In  a  suit  to  recover  bank  stock  plaintiff's  attorneys  obtained  an  order 

requiring  defendant's  counsel  to  produce  the  stock  for  their  inspec- 
tion, but  It  appeared  that  it  had  been  delivered  to  a  bank  outside  of  the 
state  as  collateral  and  could  not  be  produced.  The  excuse  was  ac- 
cepted by  the  trial  court  as  sufficient.  There  was  no  testimony  in 
the  record  concerning  the  recitals  of  the  certificates  or  the  indorse- 
ment thereon.  Held,  that  no  harm  to  plalntifP  was  shown  by  the  ex- 
ercise of  the  court's  discretion  in  admitting  defendant's  testimony 
with  reference  to  the  certificate.    Garvin  v.  Pattee,  266. 

7.  In  a  suit  to  recover  bank  stock,  where  the  plaintiff  on  the  trial  de- 
manded the  production  of  a  promissory  note  which  defendant,  claim- 
ing to  be  a  purchaser  for  value,  testified  he  g^ive  a  bank  in  order  to 
obtain  money  to  pay  plaintiff's  alleged  agent  for  the  stock,  but  the 
notice  was  inadequate  as  to  time,  and  the  note  of  slight  importance* 
it  was  not  an  error  to  refuse  to  strike  out  from  a  deposition  the  state- 
ment that  such  note  was  given.    Garvin  v.  Pattee,  266. 

S.  Testimony  of  surety  on  an  appeal  bond,  sufficient,  by  its  terms,  as  a 
common  law  undertaking  for  payment  of  the  judgment  if  it  be  af- 
firmed, that  at  the  time  he  signed  it  he  was  informed  it  was  simply  a 
cost  bond,  is  inadmissible,  it  not  being  shown  who  so  informed  him, 
or  that  he  relid  on  the  statement.    Coughran  v.  Hollister,  318. 

9.  Allowing  plaintifT  in  action  for  commissions  for  selling  a  mine,  the 
contract  for  which  sale  was  cancelled  by  the  parties  thereto,  to  go 
into  details  with  reference  to  betterments  which  defendant  by  cross- 
examination,  showed  had,  after  the  sale,  been  put  on  the  property,  is 
harmless.    Mattes  v.  Engle,  330. 
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10.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  froa 
the  possession  of  the  Judgment  debtor,  after  such  debtor  had  testified 
that  the  cattle  taken  belonged  to  plaintiff,  and  were  marked  with  tar 
before  heirg  delivered  to  witness  to  be  kept  for  a  week  or  two  unless 
sooner  sold,  he  was  asked  as  to  his  custom  in  regard  to  branding  cat- 
tle that  he  had  purchased. before  taking  them  home.  Held,  that  de- 
fendant's objection  to  such  question  was  properly  sustained.  Ander- 
son v.  Jordan,  sheriff,  395. 

11.  Where  an  answer  of  a  witness  is  not  responsive  to  the  question,  and 
an  objection  thereto  is  sustained,  but  the  answer  is  not  stricken  out 
or  withdrawn  from  the  jury,  an  assignment  of  error  with  refereooe 
thereto  will  not  be  considered.    Anderson  v.  Jordan,  ^eriff,  395. 

12.  Where  in  an  action  to  recover  the  value  of  cattle  taken  under  execu- 
tion from  the  possession  of  the  Judgment  debtor,  it  is  conclusively 
shown  that  all  the  cattle  on  the  debtor's  ranch  had  his  brand,  except 
those  taken,  the  fact  that  such  debtor  was  not  permitted  to  answer 
whether  he  had  a  brand  for  his  cattle  did  not  prejudice  plaintiff. 
Anderson  v.  Jordan,  sheriff,  395. 

/• 

13.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
the  possession  of  the  judgment  debtor,  who  testified  that  he  was 
keeping  them  for  plalntifP,  the  testimony  of  a  grain  dealer,  who  knew 
nothing  of  the  transaction,  as  to  whether  he  sold  hay  to  such  debtor 
about  that  time,  which  v/as  charged  to  plaintiff,  was  properly  excluded. 
Anderson  v.  Jordan,  sheriff,  395. 

14.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
the  possession  of  the  Judgment  debtor,  where  the  defendant  sherlif 
has  testified  on  cross-examination  that  he  took  the  cattle  which  were 
not  branded  because  there  was  a  chattel  mortgage  on  those  that  were 
branded,  it  was  not  error  to  permit  him  to  repeat  this  testimony  on 
redirect  examination.     Anderson  v.  Jordan,  sheriff,  395. 

15.  An  objection  to  testimony  on  the  ground  that  it  contradicts  and  varies 
the  terms  of  a  written  instrument  is  unavailable  where  the  instru- 
ment itself  is  not  in  evidence.     Kirby  v.  Berguin,  444. 

16.  Where,  in  an  action  against  the  sureties  on  an  injunctional  undertak- 
ing to  recover  damages  sustained  by  plaintiff  by  reason  of  being  kept 
out  of  the  possession  of  his  property,  the  rental  value  of  the  property 
was  shown  by  the  undisputed  testimony  of  competent  witnesses^  th« 
admission  in  evidence  of  proceedings  before  a  referee,  had  without 
notice  to  defendants,  for  the  purpose  of  ascertaining  the  amount  of 
damages,  was  not  prejudical.    Dennett  v.  Reisdorfer,  466. 

17.  In  an  action  for  the  value  of  personal  property  which  plaintiff  was 
to  receive  from  the  owner  of  a  store  property  for  effecting  an  ex- 
change of  land  of  defendant  for  the  store  property,  and  which  plain- 
tiff had  not  received  because  defendant  refused  to  complete  the  trade, 
the  issue  being  whether  plaintiff  had  acted  as  defendant's  agent,  it 
was  not  error  to  refuse  to  permit  plaintiff  to  testify  that  defendant 
instructed  an  agent  of  his  by  letter  not  to  pay  plaintiff  anything,  the 
nonproduction  of  the  writing  not  being  accounted  for,  and  it  heinf 
the  best  evidence.    Distad  v.  Shanklin,  507. 

18.  Any  error  in  the  ruling  was  harmless,  plaintiff  having  testified  that 
defendant  refused  to  pay  him  anything.    Distad  v.  Shanklin,  507. 

19.  Evidence  as  to  the  value  of  the  land  was  properly  excluded  as  imma- 
terial.   Distad  V.  Shanklin,  507. 
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20.  It  was  proper  to  exclude  evidence  that  It  is  the  custom  of  land  agents 
to  get  the  best  possible  terms  from  the  owner,  and  then  get  all  pos- 
sible from  the  other  party.    Dlstad  v.  Shanklin,  507. 

21.  Where  prior  to  the  second  trial  of  a  case,  the  plaintiff  had  died,  and 
it  was  stipulated  that  the  testimony  of  plaintiff  and  defendant  might 
be  read  in  evidence,  the  stipulation  did  not  prevent  the  defendant 
from  testifying.     Distad  v.  Shanklin,  507. 

22.  Where  there  is  offered  in  evidence  a  writing  purporting  to  be  a 
copy  of  a  telegram  from  plaintiff  to  defendant,  and  it  is  shown 
that  the  copy  had  been  put  in  evidence  without  objection  at  a  former 
trial,  and  that  a  letter  to  plaintiff  acknowledged  a  telegram  reading 
the  same  as  the  copy,  it  was  proper  to  admit  the  copy.  Distad  v. 
Shanklin,  507. 

23.  Duly  authenticated  copies  of  a  corporate  plaintiff's  article  of  Incor- 
poration from  the  secretary  of  state  and  a  county  register  of  deeds 
are  sufficient,  in  the  absence  of  any  showing  to  the  contrary,  to  es- 
tablish plaintiff's  corporate  existence  and  entitle  it  to  maintain  the 
suit.    Dowagiac  Mfg.  Co.  v.  Higinbotham,  547. 

24.  Where,  in  an  action  of  claim  and  delivery,  an  affidavit  offered  as  to 
the  value  of  the  property  offered  in  evidence  by  plaintiff  was  admitted 
without  objection,  and  defendant  offered  no  evidence  to  contradict 
it,  plaintiff  was  precluded  from  showing  that  the  property  was  of  a 
less  value  than  that  specified  in  such  affidavit,  though  defendants  haa 
in  their  pleadings  denied  such  valuation,  and  alleged  a  different  one. 
Park  V.  Robinson,  561. 

25.  An  objection  that  a  mortgage  instrument  offered  in  evidence  was  iiv 
competent,  immaterial,  and  irrelevant,  and  that  it  had  no  reference  to 
the  property  in  controversy,  is  insufficient  to  raise  any  question  as  to 
its  execution.    Park  v,  Robinson,  551. 

26.  Where  it  had  been  shown  that  a  petition  of  property  owners  for  an 
extension  of  the  city  limits  had  been  filed  with  the  city  clerk  and 
ordered  published,  a  printed  copy  thereof,  identified  by  the  one  who 
prepared  the  original,  was  admissible  to  prove  the  contents  of  the 
original,  which  had  been  lost.    State  v.  City  of  Pierre,  559. 

27.  Entries  upon  the  records  of  the  city  clerk  to  the  effect  that  a  petition 
of  property  owners  had  been  considered,  and  that  the  extension  asked 
for  had  been  granted,  were  sufficient  to  show  that  such  a  petition  had 
once  existed.    State  v.  City  of  Pierre,  559. 

28.  On  a  prosecution  for  incest,  the  admission  of  evidence  of  statements 
^    made  in  defendant's  absence  by  the  woman  with  whom  the  crime 

was  charged  to  have  been  committed,  just  after  she  had  given  birth 
to  a  child,  that  defendant  was  the  father  of  the  child,  and  of  her  con- 
fession, in  defendant's  absence,  after  she  had  been  arrested  for  the 
same  crime  with  which  defendant  was  charged,  that  she  and  defend- 
ant were  guilty  of  such  crime,  was  reversible  error,  though  the  court 
subsequently  instructed  the  jury  not  to  consider  such  evidence.  State 
V,  DeMasters,  580. 

29.  On  a  prosecution  for  incest,  evidence  of  the  mutual  conduct  of  the  par- 
ties to  the  crime  charged  prior  thereto  is  admissible,  but  not  of  their 
conduct  thereafter.    State  v.  DeMasters,  580. 

80.    Testimony  in  action  for  value  of  wheat  bought  hy  defendant  of  C.» 
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and  claimed  by  plaintiff  to  be  part  of  the  wheat  raised  on  section 
11,  which  C.  had  mortgaged  to  plaintiff,  that  the  parties  who  hauled 
it  told  defendant  It  came  from  sections  other  than  11,  is  objectionar 
ble  as  hearsay,  It  not  appearing  they  were  agents  of  plaintiff,  or 
authorized  by  him  to  make  any  statements,  or  that  he  was  present. 
Catlett  Y.  Stokes,  685. 

31.  On  the  trial  for  larceny  of  a  steer,  evidence  that  the  owner,  seTeral 
months  after  the  larceny,  asked  defendant  how  he  liked  "my  beef," 
and  he  answered  that  it  was  good,  is  inadmissible,  in  the  absence  of 
evidence  that  he  knew  what  was  referred  to  or  that  he  was  suspect- 
ed.   State  V.  Bergland,  638. 

82.  The  evidence  on  a  trial  for  larceny  of  a  steer  being  circumstantial,  er- 
ror in  allowing  the  owner  to  testify  that  he  asked  defendant  how  he 
liked  his  beef,  and  he  answered  that  it  was  good,  cannot  be  held 
harmless.     State  v.  Bergland,  638. 

38.  Question  asked  the  owner  of  cattle  on  a  trial  for  larceny  of  a  steer,  if 
when  he  asked  defendant  a  question,  he  had  been  Informed  that  he  had 
been  butchering  "your"  cattle,  is  improper,  as  assuming  that  defend- 
ant had  been'  butchering  witness'  cattle.    State  v.  Bergland,  638. 

34.  Testimony  that  witness  had  heard  defendant  had  been  doing  some 
butchering  is  inadmissible  on  a  trial  for  larceny  of  a  steer.  State 
V.  Bergland,  638. 

35.  Where  the  complaint  claimed  in  one  count  |250  for  professional  ser- 
vices under  a  special  contract,  and  in  another  |250  for  the  value  of 
professional  services,  and  plaintiff  elected  to  stand  on  the  first,  evi- 
dence by  defendant  to  prove  the  value  of  such  services  was  inadmis- 
sible.   Doyle  V.  Bdwards,  648. 

36.  In  an  action  to  recover  for  professional  services  under  a  special  con- 
tract, a  bill  previously  presented,  not  mentioning  the  contract,  was 
inadmissible  to  disprove  that  such  a  contract  had  been  made.  Doyle 
V.  Edwards,  648. 

EXCEPTIONS,   BILLS  OF 

See  Af^peals. 

1.  A  notice  for  a  new  trial  stated  that  the  motion  would  be  made  on  a  Ull 
of  exceptions  thereafter  to  be  settled,  and  it  appears  that  the  motion 
was  so  made,  and  was  heard  and  decided  on  the  same  day  tlie  bill 
was  settled.  Held,  that  it  would  be  presumed  that  the  bill  was  settled 
before  the  hearing  and  decision  of  the  motion,  and  hence  an  objec- 
tion that  the  questions  presented  by  the  bill  cannot  be  consider^. 
made  on  the  ground  that  the  notice  did  not  specify  the  errors  of  law 
relied  on,  cannot  be  sustained;  there  being  no  contention  that  the 
errors  relied  on  were  not  fully  set  out  in  the  bill.  Pendo  v.  Beakey, 
844. 

2.  Where  a  bill  of  exceptions  is  not  filed  till  after  the  expiration  of  the 

statutory  period  after  the  rendition  of  the  Judgment,  but  it  does  not  ap- 
pear that  the  time  was  not  extended  by  the  court,  as  authorised  for 
good  cause,  or  by  consent  of  the  adverse  party,  it  will  be  presumed 
on  appeal  that  the  time  was  so  extended.    Coier  v.  Sterling,  415. 

8.  By  Comp.  Laws,  §  5082,  a  bill  of  exceptions  must  be  conformable  to 
the  truth,  or  be  corrected  until  it  is;     and  by  section  5088  it  Is  the 
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duty  of  the  trial  Judge  to  strike  out  redundant  matter.  On  appeal 
there  was  attached  to  the  Judgment  roll  a  document  designated  "Bill 
of  BxceptionSk"  and  on  a  separate  page  the  trial  court  certified  that 
"the  foregoing"  bill  of  exceptions  having  been  proposed,  and  amend- 
ments proposed,  all  of  which  were  allowed*  the  "foregoing"  bill,  when 
amended,  contained  a  statement  of  all  the  evidence.  Held,  that  there  ^ 
was  no  proper  bill  before  the  appellate  court,  the  proper  practice  be-' 
ing  for  the  Judge  to  indicate  such  changes,  if  any,  as  he  deems  should 
be  made  in  the  proposed  bill,  and  that  then  an  engrossed  bill  should 
be  prepared,  without  interlineations  or  erasures,  complete  in  itself. 
Dyea  Electric  Light  Co.  t.  Easton,  572.  • 

4.  On  appeal,  in  the  ebsence  of  any  properly  certified  exceptions,  it  must 

be  presumed  that  the  evidence  was  sufiicient  to  sustain  the  verdict, 
and  that  no  errors  of  law  occurred  at  the  trial.  Dyea  Electric  Light 
Co.  y.  Easton,  572. 

XIUBCUTION8. 

Bee  JudgmentM, 

1«  Comp.  Laws,  i  5808  (as  it  stood  prior  to  1801),  provides  that,  "when 
any  Judgment  has  been  rendered  for  or  against  the  testator  in  his  life- 
time, no  execution  shall  issue  thereon  after  his  death,  except:  •  •  • 
(2)  In  case  of  death  of  the  Judgment-  debtor,  if  the  Judgment  be 
for  the  recovery  of  real  or  personal  property,  or  the  enforcement  of 
a  lien  thereon."  Held,  that  the  section  was  taken  from  Section  1505 
of  the  Code  of  California,  read  in  connection  with  Section  686  of  the 
Code  of  Civil  Procedure  of  that  state,  being  substantially  in  the 
wording  of  those  sections,  and  therefore  was  presumably  adopted 
with  the  construction  given  those  sections  by  the  highest  court  of 
California.    Yankton  Sav.  Bank  v.  Gutterson,  486. 

2.  No  execution  can  issue  on  an  ordinary  money  judgment  under  such 
statute  after  the  death  of  the  Judgment  debtor,  not  even  a  special 
execution  for  the  purpose  of  subjecting  attached  property  to  its  sat' 
isfaction.     Yankton  Sav.  Bank  v.  Gutterson,  486. 

5.  A  special  execution  for  the  purpose  of  subjecting  attached  property 
to  the  satisfaction  of  an  ordinary  money  Judgment  is  not  issued  for 
the  enforcement  of  a  lien  on  the  property,  within  the  meaning  of 
the  exception  to  the  statute.    Yankton  Sav.  Bank  v.  Gutterson,  486. 

4.  As  no  execution  can  issue  on  an  ordinary  money  Judgment  after  the 
death  of  a  Judgment  debtor,  not  even  a  special  execution  for  the  pur* 
pose  of  subjecting  attached  property  to  its  satisfaction,  the  death  of 
the  Judgment  debtor  in  such  a  case  dissolves  an  attachment  obtained 
against  his  property.    Yankton  Sav.  Bank  .v.  Gutterson,  486. 

6.  The  fact  that  the  statute  was  afterwards  amended  so  as  to  authorize 
the  issuance  of  a  special  execution  against  the  attached  property 
would  not  authorize  the  court  to  construe  the  original  statute  as  au- 
thorizing such  an  execution.    Yankton  Sav.  Bank  v.  Gutterson,  486. 

FiNBnros. 

See  Practice, 

1.  Where  the  trial  court  in  an  action  to  quiet  title  found  that  plaintiff 
was  not  the  owner  or  entitled  to  the  possession  of  the  property,  and 
an  appeal  was  taken  merely  from  the  Judgment,  without  exceptions 
to  the  findings  or  motion  for  a  new  trial,  plaintiff  could  not  object 
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that  the  findings  were  incompetent,  because  not  stating  the  spe- 
cific evidentiary  facts;  there  being  nothing  in  the  record  to  Indicate 
that  any  proof  of  sucli  facts  was  given.    Naddy  v.  Bietze,  26. 

2.  In  an  action  to  quiet  title,  where  the  complaint  merely  alleged  gen- 
erally that  plaintiff  was  the  owner  and  entitled  to  possession  of  the 
property,  a  finding  that  plaintiff  was  not  the  owner  or  entitled  to  po*- 
session  was  sufficient,  without  a  finding  of  the  specific  facts  on  which. 
the  plaintiff  relied.    Naddy  v.  Dietze,  26. 

3.  Findings  of  fact  cannot  be  objected  to  on  appeal,  for  Insufficiency. 
where  no  request  for  further  findings  was  made  at  the  trial.  Naddy 
V.  Dietze,  26. 

4.  Where  defendant  in  an  action  to  quiet  title  alleged  that  plaintiff  had 

abandoned  fhe  property,  and  the  court  found  generally  that  plalnr 
tiff  had  no  title  or  right  to  possession,  a  finding  on  the  question  of 
abandonment  could  not  have  benefitted  plaintiff,  and  hence  a  failure 
to  find  on  that  issue  was  not  prejudicial  error.  Naddy  v.  Deilze.  26 
26. 

FIRES. 

1.  A  complaint  alleging  that  "defendant  negligently  kindled  a  fire 
on  his  land,  and  allowed  the  same  to  burn  continuously  for  several 
days,  when  said  fire  spread  therefrom  to  plaintiff's  farm,"  consiuning 
a  number  of  plaintiff's  sheep  does  not  fall  to  state  a  cause  of  ac- 
tion because  there  is  no  allegation  that  defendant  "negligently"  al- 
lowed the  fire  to  burn  continuously  or  spread  from  his  premises,  the 
term  "negligently"  applying  as  well  to  the  continuing  and  spreading 
of  the  fire  as  to  the  kindling  thereof.    Kelly  v.  Anderson,  107. 

2.  Under  Comp.  T^aws,  §  23^2,  providing  fhat  if  any  person  shall  set  on 
fire  any  stubble  land  in  the  months  of  April,  May,  June,  or  Septem- 
ber, such  person  shall  be  liable  to  any  one  damaged  thereby,  the  set- 
ting of  such  a  fire  is  negligence  per  se,  so  that  no  specific  proof  of  neg- 
ligence need  be  made  in  an  action  for  damage  caused  by  such  fire; 
and  this,  though  the  action  be  not  in  terms  brought  under  the  stat- 
ute.   Kelly  V.  Anderson,  107. 

3.  In  a  suit  for  damages  occasioned  by  setting  fire  to  stubble  in  the 
month  of  April,  prohibited  by  Comp.  Laws,  §  2392,  evidence  that, 
under  the  circumstances,  it  was  not  negligent  to  set  such  fire,  is 
not  admissible.    Kelly  v.  Anderson,  107. 

4.  Where  plaintiff  sued  for  damages  occassloned  by  negligently  setting 
fire  to  stubble  in  April  contrary  to  Comp.  Laws,  §  2392,  the  contention 
that  setting  fire  to  a  straw  stack  in  a  stubble  field  was  not  setting 
fire  to  the  stubble,  was  untenable,  since  setting  fire  to  the  straw 
stack  was  the  most  effectual  way  of  setting  fire  to  the  stubble.  Kelly 
V.  Anderson,  107. 

5.  Where  plaintiff's  sheep  were  pasturing  on  prairie  land  of  another, 
and  were  destroyed  by  fire  which  defendant  negligently  allowed  to 
escape,  plaintiff  was  not  negligent,  as  matter  of  law,  in  allowing  the 
sheep  to  so  run  at  large  without  being  in  charge  of  a  herder.  Kelly  v. 
Anderson,  107. 

FOBECLOSTTBE. 

See  Mortgages  of  Real  Property;    Mortgages  of  Personal  Property, 

FBATTB. 

See  Fraudulent  Conveyances. 


Digitized  by  VjOOQ IC 


Index.  681 

1.  Under  Comp.  Laws,  §  6470,  providing  that  a  claimant  desiring  to 
avail  himself  of  the  provisions  relating  to  mechanic's  lien  shall  file  "a 
just  and  true  account  of  the  demand  due  him/'  a  claimant  who  files 
a  claim  lor  over  $500,  when  it  should  not  have  exceeded  $400,  in  pur- 
suance to  a  fraudulent  agreement  with  the  contractor  to  defraud  the 
owner,  will  be  estopped  to  assert  his  lien,  on  the  ground  of  his  fraud; 
and  hence  allegations  in  an  answer  in  a  suit  to  foreclose  a  mechanic's 
lien  averring  facts  cannot  he  stricken  out.  Bohn  Mfg.  Ck).  v.  Keenan» 
877. 

2.  The  fact  that  a  contractor  is  under  a  special  contract  in  the  erection 
of  a  building  does  not  render  it' immaterial  as  to  what  sum  the  con- 
tractor agreed  to  pay  one  for  materials  furnished,  so  as  to  permit  such 
material  man  to  file  a  lien  for  a  larger  amount  than  is  Justly  due  him. 
Bohn  Mfg.  Ck).  v.  Keenan,  377. 

3.  Where  the  answer  in  a  suit  to  foreclose  a  mechanic's  lien  alleges,  in 
addition  to  fraud  on  the  part  of  the  lien  claimant  in  filing  a  claim 
for  more  than  is  Justly  due  him,  that  he  assisted  the  contractor  in 
extorting  more  from  the  owner  than  was  due  him,  the  contention  that 
the  owner  can  suffer  no  injury,  except  through  his  fault  in  not  re- 
taining a  sufficient  amount  to  pay  the  lien  claim  is  unavailing  to 
support  the  lien.    Bohn  Mfg.  Co.  v.  Keenan,  377. 

4.  An  objection  to  testimony  on  the  ground  that  It  contradicts  and  varies 
the  terms  of  a  written  instrument  is  unavailable  where  the  instru- 
ment itself  is  not  in  evidence.    Klrby  v.  Berguin,  444. 

5.  In  an  action  on  a  note,  it  appeared  that  a  lightning-rod  dealer,  act- 
ing under  an  assumed  name,  procured  defendant's  signature  to  an 
order  for  rods,  representing  that  they  would  cost  only  $20.  Subse- 
quently, in  defendant's  absence,  two  of  the  dealer's  employes  put  up 
the  rods;  and  next  day  they  returned  with  what  they  claimed  to  be 
defendant's  order,  and  by  representing  that  the  order  was  for  $187, 
and  was  negotiable,  and  that  they  would  negotiate  it,  so  that  defend- 
ant would  have  to  pay  the  full  amount,  unless  he  did  as  they  direct- 
ed, they  procured  his  signature  to  a  note  for  $140 — the  note  in  suit — 
which  the  dealer  transferred  to  plaintiff.  Held,  that  the  evidence  of 
the  circumstances  leading  up  to  the  execution  of  the  note  was  ad- 
missible to  show  a  fraudulent  conspiracy  between  the  lightning-rod 
dealer  and  his  employes  to  obtain  defendant's  signature  to  the  note. 
Klrby  v.  Berguin,  444. 

6.  The  evidence  was  sufficient  to  sustain  a  finding  of  the  jury  that  the 

note  was  procured  by  a  fraudulent  scheme,  beginning  with  the  first 
solicitation  of  the  order  for  the  lightning  rods.    Kirby  v.  Berguin,  444. 

7.  Where  a  negotiable  Instrument  is  shown  to  have  been  obtained  by 
fraud  or  duress,  the  burden  is  on  a  subsequent  holder  to  show  that 
he  was  a  bona  fide  purchaser  for  value,  without  notice.  Kirby  v. 
Berguin,  444. 

8.  Where  a  note  was  executed  in  compromise  of  a  merchandise  order 

which  was  obtained  by  fraud,  and  which  was  a  part  of  a  fraudulent 
scheme  to  secure  the  note — ^the  maker's  signature  to  the  note  being 
obtained  by  threats  of  forcing  him  to  pay  the  full  amount  of  the  or- 
der— the  execution  of  the  note  was  not  a  waiver  of  the  right  to  set 
up  the  fraud  as  a  defense  against  the  obligation  represented  by  the 
note.    Kirby  v.  Berguin,  444. 

9.  In  an  action  on  a  negotiable  note,  it  appeared  that  a  lightning-rod 
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dealer,  through  a  conspiracy  with  two  of  his  employes,  obtained  a 
fraudulent  order  for  rods  from  defendant,  and  then,  pursuant  to  the 
same  scheme,  procured  the  note  sued  on  in  settlement  of  the  order. 
The  note  was  payable  to  one  ot  the  employes  and  was  transferred  by 
the  dealer  to  plaintiff,  who  had  known  the  dealer  for  ten  years,  and 
had  collected  many  of  his  lightning-rod  bills.  Held,  ■ufflcient  to 
justify  an  instruction  that  if  plaintiff  had  no  notice  of  the  fraud  re- 
lied on  by  defendant^  and  "had  no  reason  to  suspect  it,"  he  was  not 
chargeable  with  notice  thereof.    Kirby  v.  Berguin,  444. 

10.  The  evidence  was  sufficient  to  sustain  a  finding  by  the  Jury  that  plain- 
tiff was  not  a  bona  fide  purchaser.    Kirby  v.  Berguin,  444. 

11.  In  an  action  against  a  bank  on  a  certificate  of  deposit  for  $695, 
brought  by  the  holder,  the  payee  intenrened,  and  claimed  that  it  had 
been  obtained  from  him  by  fraud  by  a  gambler,  who  indorsed  it  to 
plaintiff  for  $60.  Plaintiff  was  acquainted  with  such  gambler  to  the  ex- 
tent that  he  went  <m  the  latter's  appearance  bond  when  he  was  ar- 
rested two  days  later  on  intervener's  complaint.  The  Jury  returned 
a  general  verdict  in  favor  of  intervener  and  against  plaintUE,  hut  in 
answering  special  interrogatories  stated  that  plaintiff,  at  the  time 
he  took  the  certificate  of  deposit,  did  not  have  any  notice  or  knowl- 
edge that  his  indorser,  the  gambler,  had  obtained  it  by  fraud  and 
without  consideration.  Held,  that  under  Comp.  Laws^  9  47S9»  pro- 
viding that  good  faith  consists  in  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  another,  together  with  an 
absence  of  all  information  or  belief  of  facts  which  would  render  the 
transaction  unconscientious,  the  plaintiff  was  not  a  bona  fide  purchaser 
of  the  certificate,  notwithstanding  the  special  verdict  that  plaintifl 
was  without  knowledge  of  the  fraud,  and  hence  was  not  entitled  to 
recover.    Dunn  v.  National  Bank  of  Canton,  (Keller,  Intervener).  4S4. 

12.  One  who  has  been  defrauded  out  of  a  certificate  of  deposit  by  a  gamb- 
ler is  not  estopped  from  deniring  the  title  of  the  indorsee  of  su^h  gamb- 
ler (the  indorsee  not  being  a  bona  fide  purchaser)  by  the  fftct  that 
he  was  present  when  the  transfer  was  made  and  made  no  objections; 
his  presence  being  merely  an  incident  to  the  scheme  to  defraud.  Dunn 
V.  National  Bank  of  Canton.     (Keller,  Intervener).  454. 

FRAUDULENT  C0KVETANCE8. 

1.  Where  a  conveyance  of  property  from  one  corporation  to  anothtf 

was  void,  and  the  obligation  on  which  plaintiff  subsequently  obtained 
a  Judgment  against  the  grantee  accrued  prior  to  the  conveyance,  a 
reconveyance  of  the  property  to  the  grantor  was  not  fraudulent  as 
to  plaintiff.    Summers  v.  Glenwood  Ctold  ft  Silver  Mining  Co.,  20. 

2.  Where  one  corporation  conveyed  property  to  another  in  consideratloiL 

of  an  issue  of  stock  of  the  latter,  and  the  property  was  reconveyed 
to  the  grantor,  and  a  judgment  creditor  of  the  grantee  sought  to  set 
aside  the  reconveyance  as  fraudulent  and  the  grantor  claimed  that  the 
first  conveyance  was  void  because  the  stock  issued  therefor  was 
worthless,  a  judgment  obtained  by  a  stranger  against  the  grantee 
prior  to  tlie  reconveyance  was  admissible  to  show  the  financial  condi- 
tion of  the  grantee  at  that  time.  Summers  v.  Glenwood  Ck>ld  it  Sil- 
ver Mining  Co..  20. 

S.  Plaintiff  claimed  land  under  sale  on  execution  on  judgments  against  D, 
and  alleged  that  defendants  unjustly  claimed  some  interest  therein. 
Defendants  denied  the  complaint  and  alleged,  as  new  matter,  that  D 
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formerly  owned  the  land,  and  that  he  had  conveyed  it  to  defendants, 
and  proved  the  execution  of  the  deed.  Plaintiff  then  gave  evidence 
tending  to  show  that  the  deed  was  intended  to  delay  or  defraud  cred- 
itors. Held,  that,  under  Ck>mp.  Laws,  $  4933,  providing  that  an  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a  counterclaim,  is 
to  be  deemed  controverted  hy  the  plaintiff  on  a  direct  denial  or  avoid- 
ance, as  the  case  may  require,  the  issue  of  fraud  was  within  the 
pleadings,  and  it  was  error  for  the  court  to  make  no  finding  on  that 
issue.    Lyon  v.  Plankinton  Bank,  400. 

GOVBBNMJBNT  LAKB  MAXKB. 

See  Highways,  Boundaries, 
OUABAKTY. 

8ee  Sureties, 

1.  Oomp.  Laws,  §  4277,  declares  that:    "A  promise  to  answer  for  the  obli- 

gation ot  another,  in  any  of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promiser,  and  need  not  be  in  writing:  •  *  • 
Where  the  creditor  parts  with  value  or  enters  into  an  ob- 
ligation in  consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under  circum- 
stances such  as  to  render  the  party  making  the  promise  the  principal 
debtor,  and  the  person  in  whose  behalf  it  is  made  his  surety.*'  Defend- 
ant had  a  conversation  with  plaintiff  with  respect  to  building  a  house 
on  a  farm  occupied  by  defendant's  brother,  and  plaintiff  told  defend- 
ant he  could  not  build  it  on  the  brother's  account.  Defendant  there- 
upon told  him  to  go  ahead  and  "I  will  see  that  you  get  your  money." 
Held,  an  original  undertaking  on  defendant's  part,  within  the  statute 
and  binding,  though  not  in  writing.    Meldrum  v.  Kenefick,  370. 

2.  An  objection  that  a  contract  of  guaranty  is  void  because  not  jn  writing, 

as  required  by  the  statute  of  frauds,  cannot  be  raised  for  the  first 
time  in  the  supreme  court.    Meldrum  v.  Kenefick,  370. 

HIGHWAYS. 

1.  Wh^re  the  petition  for  the  laying  out  of  a  highway  called  for  a  road 
between  certain  sections,  and  on  the  section  line,  according  to  the 
government  mounds  and  pits,  and  the  town  board  ordered  a  survey 
for  the  line  of  the  road,  and  the  order  for  the  laying  out  of  the  high- 
way made  the  survey  and  plat  a  part  thereof,  the  order  lAouId  not  be 
construed  as  one  for  the  laying  out  of  a  section  line  road.  WiUiaiQs 
V.  Turner  Tp.,  182. 

2.  Comp.  Laws,  §  1324,  provides  that  any  one  feeling  himself  aggrieved 
by  any  determination  or  award  of  damages  by  the  supervisors  of  any 
town  in  laying  out  any  highway  within  30  days  after  the  filing  of 
such  determination  may  appeal  therefrom.  Section  1327  enacts  that, 
if  the  damages  claimed  exceed  $100,  an  appeal  may  be  taken  to  the 
circuit  court,  and  that  such  appeal  shall  bring  before  such  court  the 
propriety  of  the  amount  of  damages  and  all  matters  referred  to  in 
the  notice  of  appeal,  and  that  the  latter  shall  be  submitted  to  a  Jury 
and  tried  as  oUier  appeals,  and  the  Jury  shall  re-assess  the  damages 
aforesaid,  and  make  the  verdict  conform  to  the  facts  and  Justice  of 
the  case.  Section  1328  provides  that  when  such  determination  shall 
have  been  reversed  the  supervisors  shall  lay  out  or  discontinue  the 
highway  in  confortaiity  with  the  decision  of  the  appeal.  Section  1325 
relative  to  the  powers  of  Justices'  courts  on  such  an  appeal,  provides 
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that/ if  on  the  trial  it  is  deemed  necessary  that  an  examination  of 
the  road  should  he  had  by  the  jury,  the  justice  may  order  such  exam- 
ination, and  direct  the  jury  to  consider  the  determination  of  the 
supervisors,  and  to  make  return  in  writing,  which  shall  be  filed  in 
the  office  of  the  town  clerk,  and  provides  the  effect  of  such  decision. 
Held,  that  it  is  apparent  from  the  statutes  that,  on  appeal  to  tlie  cir- 
cuit court  from  a  determination  of  the  town  board  relative  to  laying 
out  of  a  highway,  a  trial  de  novo  should  be  had  on  all  questions  pre- 
sented by  the  notice  of  appeal,  and  that  the  circuit  court  might  afflrm, 
modify,  reverse,  set  aside,  or  vacate  any  of  the  proceedings  of  sach 
board.    Williams  v.  Turner  Tp.,  182. 

3.  Where,  on  an  appeal  from  a  decision  of  a  town  board  relative  to  the 

laying  out  of  a  highway,  the  notice  of  appeal  attacks  the  proceedings 
as  being  without  Jurisdiction  and  irregular,  in  that  the  order  pro- 
vides for  an  entirely  different  highway  than  that  petitioned  for,  and 
is  otherwise  irregular,  and  also  attacks  them  as  collusive  and  fraudu- 
lent, it  is  competent  for  the  appellant  to  prove  any  fact  tending  to 
show  the  proceedings  irregular,  without  Jurisdiction,  or  fraudulent. 
Williams  v.  Turner  Tp.,  182. 

4.  Comp.  Laws,  §  5342,  provides  that,  when  two  or  more  actions  are  pend- 
ing at  one  time  between  the  same  parties  and  in  the  same  court  upon 
causes  of  action,  which  might  have  been  Joined,  the  court  may  order 
the  actions  to  be  consolidated.'  Held,  that  where  several  persons  ap- 
pealed from  an  order  of  a  town  board  directing  the  laying  out  of  a 
highway,  the  case  did  not  come  within  the  statute,  and  it  was  proper 
to  refuse  a  consolidation  of  the  appeals.    Williams  v.  Turner  Tp.,  182. 

5.  Comp.  Laws,  §  1191,  enacts  that  all  section  lines  shall  be  public  high- 
ways, as  far  as  practicable,  and  that  they  shall  be  60  feet  wide,  taken 
equally  from  each  side  of  the  lines;  and  by  Section  1218  the  board  of 
county  commissioners  has  power  to  establish,  change,  or  vacate 
highways  on  section  and  quarter  section  lines  without  the  appoints 
ment  of  viewers  or  the  services  of  a  surveyor.  Held,  that,  as  there 
appeared  to  be  no  special  provision  relating  to  the  powers  and  duties 
of  town  supervisors  in  laying  out  highways,  such  statutory  provision 
is  applicable  to  town  boards.    Williams  v.  Turner  Tp.,  182. 

6.  Where,  on  appeal  to  the  circuit  court  from  an  order  of  the  town  board 
directing  the  laying  out  of  a  highway,  it  appeared  that  the  petition 
had  been  for  a  section  line  highway,  but  appellant  claimed  that  the 
highway  as  surveyed  by  order  of  the  board  and  ordered,  was  not  a  sec- 
tion line  highway,  but  that  it  was  contemplated  that  it  should  be  lo- 
cated elsewhere,  and  that  the  action  of  the  board  was  fraudulent,  it 
was  error  to  refuse  in  evidence  a  writing  purporting  to  be  a  contract 
between  the  town  board  and  a  surveyor  for  the  survey  of  the  highway. 
Williams  v.  Turner  Tp.,  182. 

7.  Where,  on  appeal  from  an  order  of  a  town  board  directing  the  laying 
out  of  a  hi ^ way,  the  notice  of  appeal  alleged  that  there  was  no  pub- 
lic necessity  for  the  highway,  and  that,  while  a  section  line  highway 
had  been  petitioned  for,  the  order  was  not  one  for  the  highway  on  the 
section  line  as  established  by  the  government  mounds  and  pits,  it  was 
error  not  to  receive  evidence  to  show  that  there  was  no  necessity  for 
the  road  and  that  it  was  not  located  on  the  section  line.  Williams  v. 
Turner  Tp.j  182. 

8.  Where,  on  appeal  from  an  order  of  the  town  board  directing  the  lay- 

ing out  of  a  highway,  it  appeared  that  the  petition  for  the  highway 
was  for  one  on  a  section  line,  and  appellant's  notice  of  appeal  alleged 
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that  the  highway  was  in  fact  ordered  to  be  laid  out  according  to  a 
survey  made  by  the  order  of  the  board,  and  not  on  a  section  line,  it 
was  error  not  to  compel  the  one  who  made  the  survey  to  answer  ques- 
tions as  to  wliether  in  making  the  survey  he  had  followed  the  govern- 
ment mounds  and  pits.    Williams  v.  Turner  Tp.,  182. 

:9.  It  was  error  not  to  allow  appellant  to  show  by  a  witness  who  had  made 
a  survey  of  the  section  line  that  such  lines  did  not  follow  tliose  in  the 
plat  made  by  the  surveyor  under  the  direction  of  the  town  board. 
Williams  v.  Turner  Tp.,  182. 

10.  Where,  on  appeal  from  an  order  of  a  town  board  directing  the  laying 
out  of  a  highway,  it  appeared  that  the  petition  had  been  for  a  flec- 
tion line  highway,  for  whicli  no  damages  could  be  claimed,  but  that 
the  order  made  a  plat  and  survey  made  by  order  of  the  board  a  part 
of  the  order,  a  survey  not  being  necessary  on  the  establishment  of  a 
section  line  highway,  it  was  error  not  to  receive  evidence  showing 
appellant's  damages.    Williams  v.  Turner  Tp..  182. 

11.  Comp.  Laws,  §  4805,  provides  that  the  time  in  which  any  act  provided 
by  law  is  to  be  done  Is  computed  by  excluding  the  first  day  and  in- 
cluding the  last.  A  law  required  that  copies  of  the  petition  for  the  lay- 
ing out  of  the  highway  should  be  posted  20  days  before  any  action 
should  be  taken,  and  that  notice  should  be  served  on  the  parties  in- 
terested  9  days  before  tiie  hearing.  It  appeared  that  the  notices  were 
posted  on  the  30th  of  April,  and  an  order  made  thereunder  on  the 
20th  of  May,  and  that  the  notice  was  served  on  the  parties  on  the  23d 
of  May,  and  the  hearing  haa  on  the  2d  of  June.  Held,  that  the  posting 
and  service  were  sufficient.  Haney,  J.,  dissenting.  Williams  v.  Tur- 
ner township,  182. 

HUSBAND  AND  WIFE. 

See  Evidence,  2. 

1.  Where,  in  an  action  by  a  wife  against  a  sheriff  for  the  conversion 

of  money  attached  in  a  bank  by  a  creditor  of  her  husband,  received  on 
sale  of  land  taken  in  exchange  for  land  purchased  and  held  in  her 
name,  both  husband  and  wife  testified  that  the  money  invested  was 
the  principal  and  accumulated  interest  of  money  loaned  by  the  wife 
to  the  husband,  for  the  repayment  of  which  no  definite  time  was  fixed, 
it  was  not  error  to  instruct  that  the  theory  of  the  plaintiff  was  that 
at  a  certain  time  she  gave  her  husband  money,  and  that  there  was 
some  agreement  between  them  that  at  some  indefinite  time  the  hus- 
band was  to  repay  the  money.    Kolbe  v.  Harrington,  263. 

2.  It  was  not  error  to  instruct  that  a  husband  has  the  right  to  deal  with 
his  wife,  and  pay  her  an  honest  indebtedness  in  an  honest  manner^ 
Kolb  V.  Harrington,  263. 

3.  Under  Comp.  Laws,  §  3254,  subd.  4,  providing  that  where  a  person  pur- 

ports by  proper  instrument  to  grant  real  property  in  fee  simple, 
and  subsequently  ecquires  any  title  or  claim  of  title  thereto 
the  same  passes  by  operation  of  law  to  the  grantee,  where 
a  wife  is  not  the  owner  of  property,  and  merely  joins  her  husband  in 
a  quitclaim  deed  in  the  capacity  of  grantor's  wife,  she  is  not  estop- 
ped from  asserting  title  subsequently  acquired  in  her  own  right, 
though  the  deed  recites  that  she  and  her  husband  convey  all  the  right 
.  and  title  to  the  property.    State  v.  Kemmerer,  504. 
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IXFB0TSKB1IT8. 

See  Real  Property,  21,  24. 

nroEST. 

See  Criminal  Law,  8,  9. 

IHBXPBNDENT  OONTBACTOR. 

1.  The  general  rule  that  the  negligence  of  an  Independent  contractor  can- 
not be  charged  on  the  other  party  to  the  contract,  does  not  apply  wlMca 
thd  work  contracted  for  is  intrlDslcally  dangerous;  and.  if  an  inde- 
pendant  contractor  engaged  in  connecting  a  private  building  with  a 
sewer  negligently  falls  to  properly  guard  his  excavation  with  lights  or 
barriers^  and  a  party  is  injured,  the  employer  is  liable.  McCarrier  v. 
HoUister,  866. 

INJUNCTION. 

1.  Under  the  statute  prohibiting  an  attorney  from  being  a  surty  on  any 

undertaking  in  any  suit  or  proceeding,  an  attorney  is  not  liable  as 
surety  on  an  injunction  undertaking.    Dennett  v.  Reisdorfer,  466. 

2.  Where  in  an  action  against  the  sureties  on  an  injunctional  undertak- 
ing to  recover  damages  sustained  by  plaintiff  by  reason  of  being  kept 
out  of  possession  of  his  property,  the  rental  value  of  the  property 
was  shown  by  the  undisputed  testimony  of  competent  witnesses,  that 
admission  in  evidence  of  proceedings  before  a  referee,  had  without 
notice  to  defendants,  for  the  purpose  of  ascertaining  the  amount  of 
damages,  was  not  prejudicial.    Dennett  Vi  Reisdorfer,  466. 

'8.  Under  Comp.  Laws,  §  4650,  authorizing  the  granting  of  an  injunctloii 
to  stay  a  pending  Judicial  proceeding  when  necessary  "to  prevent  a 
multiplicity  of  such  proceedings,"  where  an  injunction  restrains  an 
owner  of  property  from  interfering  with  the  possession  of  anothar 
pending  an  appeal  to  the  supreme  court  such  owner  cannot  obtaia 
possession  of  the  premises  by  virtue  of  a  Judgment  of  ouster  obtained 
in  Justice's  court  pending  such  appeal.    Dennett  v.  Reisdorfer,  466. 

4.  Where  a  city  was  totally  wanting  in  authority  to  levy  a  certain  special 
assessment,  relief  by  injunction  was  proper.  Lee  v.  Town  of  Mellette^ 
686. 

INSANE,  GABE  OF 

See  Counties,  5,  6. 

INSTRUCTIONS. 

See  Jury,  Trial,  Prctctice. 

INTOXICATING    LiaUO&S. 

Bee  Counties,  9,  10. 

1.  Under  laws  1897,  Chap.  72,  §  11,  making  it  unlawful  to  sell,  furnish, 
or  give  away  intoxicating  liquors  to  a  minor,  an  indictment  alleging 
an  unlawful  selling  and  giving  away  of  intoxicants  to  a  minor  chargat 
a  single  offense.    State  v.  Bradley,  148. 

2.  Under  laws  1897,  Chap.  72,  §  11,  making  the  fact  of  selling  intoxicants 
to  a  minor  prima  facie  evidence  of  an  intent  to  violate  the  law,  an 
accused  indicted  for  such  selling  may  show  that  he  acted  in  good 
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faith,  without  criminal  intent*  and  was  innocently  ignorant  of  tbe 
purchaser's  minority.    State  v.  Bradley,  148. 

3.  A  party  who  sells  liquor  to  another  in  the  helief  that  the  latter  is  an 
adult,  which  helief  is  formed  after  an  iuTestigmtion  and  inquiries* 
will  not  be  subject  to  a  prosecution  therefor,  though  the  buyer  is  in 
fact  a  minor.     State  v.  Sanford,  153. 

nUtlGATION. 

See  Waters  and  Water  Courses. 

JTTDOMEirrS. 

1.  Under  Ck>mp,  Laws,  §  5024,  defining  a  judgment  as  the  final  determina- 

tion of  the  rights  of  the  parties  in  the  action,  an  instrument  headed, 
"Judgment  for  Plaintiff,''  and  which  is  treated  by  the  parties  as  a 
judgment  at  the  time  of  its  rendition,  containing  the  findings  of  the 
court,  and  reciting  that  it  is  considered  and  adjudged  that  plaintifT 
have  and  recover  judgment  against  defendant  for  a  certain  sum,  is  a 
judgment  on  which  execution  may  issue,  though  it  fails  to  comply  with 
any  approved  form.    Mattice  v.  Street,  63. 

2.  An  appeal  from  a  portion  of  a  final  order* in  a  proceeding  to  set  off 

mutual  judgments  may  be  had,  though  no  exception  was  taken,  the 
order  being  a  final  order  determining  the  rights  of  the  parties,  within 
Comp.  Laws,  §  5080,  which  provides  that  orders  finally  determining  the 
ri^ts  of  the  parties  shall  be  deemed  excepted  to.  Long  v.  Collins,  259. 
t 

3.  A  judgment  for  conversion  of  property  exempt  from  execution  cannot 

be  liquidated  by  having  set  off  against  it  another  judgment  held  by 
defendant  as  plaintiff's  creditor,  since  the  exemption  attaches  to  the 
judgment  for  the  proceeds  of  exempt  property  as  well  as  to  the  prop- 
erty itself.    Long  v.  Collins,  259. 

4.  In  an  action  against  three  co-defendants,  where  judgment  was  ren- 

dered against  all  three  from  which  only  one  appealed,  reversal  of  the 
judgment  as  to  the  appellant  left  the  judgment  still  in  force  as  to  the 
other  defendants.    Merchants  Nat.  Bank  v.  Stebbins,  280. 

5.  Under  Comp.  Laws,  §  5096.    providing  that  in  an  action  against  several 

defendants  the  court  may  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others,  an  action  may 
proceed  against  one  of  several  co-defendants  after  a  judgment.  Mer- 
chants Nat.  Bank  v.  Stebbins,  280. 

6.  Defendant,  under  execution  lien  subsequent  to  plaintiff's  attachment, 
which  was  subsequent  to  attachment  of  A,  had  the  property  sold  on 
execution.  A  received  enough  to  satisfy  his  judgment,  partly  froto 
proceeds  of  the  sale,  and  partly  by  note  of  the  sheriff  in  settlement 
of  money  he  had  misappropriated  from  proceeds  of  the  sale.  Held 
that  in  determining  liabilty  of  defendant  to  plaintiffs  neither  is  to 
be  charged  with  the  money  converted  by  the  sheriff,  and  defendant 
is  not  to  be  credited  with  the  note  given  A  by  the  sheriff,  though  A'b 
judgment  will  be  treated  as  satisfied,  but  only  with  the  money  paid  A 
and  what  is  still  in  the  hands  of  the  sheriff.  Finch  v.  Park  (Ask  In- 
tervener.)   339. 

7.  A  judgment  by  default,  though  erroneous  in  granting  more  relief  than 
was  demanded,  is  not  void,  and  cannot  be  attacked  in  collateral  pro- 
ceedings.   Mach  V.  Blanchard,  432. 

8.  Under  Comp.  Laws,  §  5343,  providing  that  an  action  is  deemed  pending 
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from  the  time  of  its  commencement  until  its  final  determination  on 
appeal,  or  until  tbe  time  for  appeal  hd45  passed,  unless  th'e  Judgment 
be  sooner  satisfied,  the  opening  of  an  erroneous,  hut  valid  judgment, 
on  which  the  mortgagor's  title  rested,  and  the  dismissal  of  the  action 
subsequent  to  th^  execution  of  the  mortgiage,  nullifies  the  mortgage. 
CoBSON,  J.,  dissenting.    Mach  v.  Blanchard,  432. 

9.  Where  defendant,  seeking  to  have  a  default  judgment  In  divorce  set 
aside  for  failure  of  the  aflidavit  of  publication  to  allege  what  dili- 
gence or  eftort  had  been  used  to  find  the  defendant  within  the  state, 
does  not  seek  leave  to  answer,  the  only  question  is  whether  the  af- 
fidavit was  sufficient  to  call  for  judical  action.  Peterson  v.  Peterson, 
462. 

10.  Where  an  affidavit  for  publication  in  divorce  alleged  that  defend- 
ant was  not  within  the  state;  that  she  was  a  resident  of  another  state, 
giving  her  postoffice  address  there,  and  alleging  that  plaintiffs  knowl- 
edge of  such  fact  was  derived  from  letters  from  the  defendant  re- 
ceived within  the  last  three  days,  stating  her  address — it  was  suf- 
ficient to  call  for  judicial  action,  and  a  default  would  not  be  set  aside 
on  an  application  which  did  not  seek  leave  to  answer.  Peterson  v.  Pe- 
terson, 462. 

11.  Comp.  Laws,  §  5803  (as  it  .stood  prior  to  1901).  provides  that  ,  '"when 
any  judgment  has  been  rendered  for  or  against  the  testator  in  his  life- 
time, no  execution  shall  Issue  thereon  after  his  death,  except  ♦  ♦  ♦ 
(2)  In  case  of  death  of  the  pudgment  debtor,  if  the  judgment  be 
for  the  recovery  of  real  or  personal  property,  or  the  enforcement  of 
a  lien  thereon."  Held,  that  the  section  was  taken  from  Section  1505 
of  the  Code  of  California,  read  in  connection  with  Section  686  of  the 
Code  of  Civil  Procedure  of  that  state,  being  substantially  In  the 
wording  of  those  sections,  and  therefore  was  presumably  adopted 
with  the  construction  given  those  sections  by  the  highest  court  of 
California.    Yankton  Sav.  Bank  v.  Gutterson,  486. 

12.  No  execution  can  Issue  on  an  ordinary  money  judgment  under  such 
statute  after  the  death  of  the  judgment  debtor,  not  even  a  special 
execution  for  the  purpose  of  subjecting  attached  property  to  its  sat- 
isfaction.   Yankton  Sav.  Bank  v.  Gutterson,  486. 

13.  A  special  execution  for  the  purpose  of  subjecting  attached  property 
to  the  satisfaction  of  an  ordinary  money  judgment  is  not  issued  for 
the  enforcement  of  a  lien  on  the  property,  within  the  meaning  of 
the  exception  of  the  statute.    Yankton  Sav.  Bank  v.  Gutterson.  486. 

14.  As  no  execution  can  issue  on  an  ordinary  money  judgment  after  the 
.  death  of  a  judgment  debtor,  not  even  a  special  execution  for  the  pur- 
pose of  subjection  attached  property  to  its  satisfaction,  the  death  of 
the  judgment  debtor  in  such  a  case  dissolves  an  attachment  obtained 
against  his  property.    Yankton  Sav.  Bank,  v.  Gutterson,  486. 

15.  The  fact  that  the  statute  was  afterwards  amended  so  as  to  authorize 
the  issuance  of  a  special  execution  against  the  attached  property 
would  not  authorize  the  court  to  construe  the  original  statute  as  au- 
thorizing such  an  execution.    Yankton  Sav.  Bank,  v.  Gutterson,  486. 

JURY. 

See  Trial;    Instructi07is. 

1.  Where,  in  an  action  on  a  note,  affidavits  as  to  th'e  prejudice  of  the  Ju- 
rors were  produced  on  the  part  of  defendant,  and  were  met  by  afflda- 


Digitized  by  VjOOQ IC 


In'dex. 


vlts  of  the  jurors  themselves  showing  that  there  was  no  prejudice  on 
their  part,  there  was  no  error  in  denying  a  new  trial  on  such  ground. 
Wilson  V.  Seaman,  103. 

2.  An  affidavit  of  a  juror  showing  that  a  verdict  was  arrived  at  by  re- 

sort to  chance,  which  affidavit  the  juror  subsequently  repudiated — 
the  record  showing  that  he  was  wrong  in  the  first  Instance — does  not 
overcome  the  presumption  that  an  honest  jury  reached  a  conclusion 
based  upon  the  evidence.    Bedtkey  v.  Bedtkey,  310. 

3.  Under  Comp.  Laws,  §  7334,  providing  that,  if  a  sufficient  number  of 
jurors  cannot  be  obtained  from  the  box,  the  court  may,  when  neces- 
sary, order  the  sheriff  to  summon  as  many  other  jurors  as  it  deems 
sufficient,  a  defendant  is  required  to  exercise  his  right  of  peremtory 
challenge  against  members  of  the  regular  panel  before  talesmn  are 
called  to  complete  the  jury.    State  v.  Wright,  628. 

LIBEL. 

See  Slander, 

LIENS. 

See  Mechanic's  Lien;    Mines  and  Mining, 

LnCETATIONS,  STATUTE  OF 

1.  In  an  action  on  a  note,  a  statement  in  the  answer  that  the  cause  of 
action  "did  not  accrue  within  six  years  before  the  commencement 
of  the  action"  is  a  good  plea  of  the  statute  of  limitations.  McConnell 
v.  Spicker,  98. 

2.  Under  Comp.  Laws,  §§  4850,  4859,  providing  that  an  action  on  a  note 
must  be  commenced  within  six  years  from  the  time  it  is  due,  unless 
the  maker  is  absent  from  the  state,  in  which  case  action  may  be 
commenced  within  six  years  after  his  return,  the  maker  of  a  note 
executed  in  another  state,  who  subsequently  moves  to  South  Dakota, 
should  be  regarded  as  absent  from  the  state  during  the  time  elaps- 
ing after  the  note  is  due  and  before  removing  to  South  Dakota,  so 
that,  where  six  years  has  elapsed  since  the  note  become  due,  but  not 
since  the  maker's  coming  into  the  state,  an  action  on  the  note  is  not 
barred.    McConnell  v.  Spicker,  98. 

3.  Under  Comp.  Laws,  §  4856,  providing  that  an  action  for  relief  for  wliich 
no  period  of  limitation  is  provided  must  be  commenced  within  10 
years  after  the  cause  of  action  shall  have  accrued,  an  equity  suit, 
by  persons  voluntarily  paying  a  mortgage,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  will  be  deemed  barred  within  that  period 
after  payment.    Pollock  v.  Wright,  134. 

4.  Under  Comp.  Laws,  §  5535,  providing  that  part  2  of  the  Code,  which 

includes  Chapter  6,  which  is  the  statute  of  limitations,  shall  be  ap- 
plicable to  a  proceeding  under  the  cliapter  which  relates  to  mandamus, 
etc.,  a  proceeding  in  mandamus  to  compel  a  school  treasurer  to  accept 
In  payment  of  school  taxes  an  order  on  such  treasurer,  not  under  seal, 
and  payable  at  a  date  several  years  after  its  issuance,  must  be  com- 
menced within  six  years  of  the  maturity  of  the  order,  under  Comp. 
Laws,  §  4850,  limiting  action  on  contract  to  six  years,  notwithstand- 
ing Laws  S.  D.  1891,  Chap.  14,  §  80,  making  school  warrants  receiv- 
able for  taxes,  which  was  passed  after  the  former  act,  does  not  ex- 
cept warrants  barred  by  limitation.    Coler  v.  Sterling,  415. 

Vol.  15  S.  D.— 44 
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MANDAMUS. 

1.  Under  Comp.  I^ws,  §  5535,  providing  that  part  2  of  the  Ck>de,  which 
includes  Chapter  6,  which  is  the  statute  of  limitations,  shall  be  ap- 
plicable to  a  proceeding  under  the  chapter  which  relates  to  mandamns^ 
etc.,  a  prooeeding  in  mandamus  to  compel  a  school  treasurer  to  accept 
in  payment  of  school  taxes  an  order  on  such  treasurer,  not  under  seal, 
and  payable  at  a  date  several  years  after  its  Issuance,  must  be  com- 
menced  within  six  years  of  the  maturity  of  the  order,  under  Ck)mp. 
Laws,  §  4850,  limiting  action  on  contract  to  six  years,  notwithstanding 
Laws  S.  D.  1891,  Chap.  14,  §  80,  making  school  warrants  receivable 
for  taxes,  which  was  passed  after  the  former  act,  does  not  except  war- 
rants barred  by  limitation.    Coler  v.  Sterling,  415.  ; 

MECHANIC'S  UENS. 

1.  Under  Comp.  Laws,  §  5470,  providing  that  a  claimant  desiring  t6 
avail  himself  of  the  provisions  relating  to  mechanic's  lien  shall  file  "a 
just  and  true  account  of  the  demand  due  him.*'  a  claimant  who  files 
a  claim  for  over  $500,  when  it  should  not  have  exceeded  $400,  in  pur- 
suance to  a  fraudulent  agreement  with  the  contractor  to  defraud  the 
owner,  will  be  estopped  to  assert  his  lien,  on  the  ground  of  his  fraud; 
and  hence  allegations  in  an  answer  in  a  suit  to  foreclose  a  mechanic's 
lien  averring  such  facts  cannot  be  stricken  out.  Bohn  Mfg.  Go.  ▼. 
Keenan,  377. 

2.  The  fact  that  a  contractor  is  under  a  special  contract  in  the  erection 
of  a  building  does  not  render  it  immaterial  as  to  what  sum  the  can- 

,  tractor  agreed  to  pay  one  for  materials  furnished,  so  as  to  permit  such 
material  man  to  file  a  lien  for  a  larger  amount  than  is  justly  due  him. 
Bohn  Mfg.  Co.  v.  Keenan,  377. 

3.  Where  the  answer  in  a  suit  to  foreclose  a  mechanic's  lien  alleges,  in 
addition  to  fraud  on  the  part  of  the  lien  claimant  in  filing  a  claim 
for  more  than  is  justly  due  him,  that  he  assisted  the  contractor  in 
extorting  more  from  the  owner  than  was  due  him,  the  contention  that 
the  owner  can  suffer  no  injury,  except  through  his  fault  in  not  re- 
taining a  sufflcent  amount  to  pay  the  lien  claim  is  unavailing  to  support 
the  lien.    Bohn  Mfg.  Co.  v.  Keenan,  377. 

MINES  AND  MINING. 

1.  Rev  St.  U.  S.  §  2324,  provides  that,  on  failure  of  a  co-owner  of  a  mining 
claim  to  contribute  his  share  of  expenditures  required  by  the  statute, 
those  who  have  made  the  improvements  may,  at  the  end  of  the  year 
give  the  delinquent  personal  notice  in  wr^lng.  or  notice  by  publica- 
tion, for  at  least  once  a  week  for  90  days,  and  if.  after  90  days,  he 
fails  to  contribute,  his  interest  in  the  claim  shall  become  the  property 
of  such  co-owners.  Held,  that  a  notice  published  every  day  except  Sun- 
day, from  Monday,  January  7th,  to  Tuesday,  April  2d,  inclusive,  was 
sufficient.    Elder  v.  Horseshoe  Min.  &  Mill  Co.,  124. 

2.  Where,  in  a  suit  to  determine  adverse  claims  to  mining  grounds,  de- 

fendant's location  rested  on  an  alleged  lode  location  prior  to  plain- 
tiff's the  burden  was  on  defendant  to  establish  the  fact  of  an  actual 
discovery  prior  to  the  initiation  of  the  plaintiff's  location.  Sands  t. 
Cruikshank,  142. 

3.  The  manager  and  superintendent  of  a  mining  company,  who  was  also 
a  stockholder  and  director,  and  who  as  such  took  part  in  procuring 
loans  secured  b5'  mortgages  on  <.he  property,  and  expended  the  money 
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received  in  and  about  the  same  without  Informing  the  mortgagees 
thtit  he  claimed  a  miner's  lien  for  his  services,  could  not  be  estopped 
from  asserting  that  such  Hen  was  prior  to  the  mortgages,  where  it 
did  not  affirmatively  appear  that  th^  mortgagees  were  in  any  manner 
misled  to  their  prejudice  by  his  conduct.  Sutton  v.  Consolidated  Apex 
Min.  Co.,  410. 

4.  A  contention  that  the  amendment  to  the  miner's  lien  law  made  in  1895 
(Laws  1895,  Chap.  134)  impaired  the  obligation  of  certain  mortgage 
contracts,  because  by  its  terms  it  postponed  the  mortgage  liens  to  a 
miner's  lien  filed  after  the  mortgages  were  recorded,  was  bad,  where 
it  appeared  that  the  party  asserting  the  miner's  lien  commenced 
work  for  the  company  long  prior  to  the  execution  of  the  mortgages, 
his  lien  dating  from  the  time  he  was  first  employed.  Sutton  v.  Consoli- 
dated Apex  Min.  Co.,  410. 

MORXaAOES  OF  PERSONAL  PROPERTY. 

1.  Though  a  mortgagor  of  personal  property  has  defaulted,  and  delivered 
possession  to  the  mortgagee  on  the  latter's  demand,  he  still  holds 
the  legal  title,  the  title  of  the  mortgagee  being  merely  a  right  of  pos- 
session for  the  purpose  of  foreclosure ;  and  where  a  third  party  levies 
an  attachment  against  the  mortgagor's  interest,  and  the  mortgagor 
obtains  a  judgment  dismissing  his  action,  he  is  entitled  to  sue  on  the 
attachment  bond,  and  recover  whatever  damages  he  has  sustained, 
to  the  extent  of  his  Interest  ;\  and  an  answer  setting  up  as  a  defense 
that  the  mortgagee  has  recovered  judgment  against  the  attachment 
plaintiff  for  the  conversion  of  the  identical  property,  and  that  the 
judgment  has  been  paid,  is  therefore  demurrable,  as  not  affecting  the 
mortgagor's  right  of  action.    Jencks  v.  Murphy,  425. 

2.  Laws  1889,  Chap  26,  §  1,  makes  void  a  foreclosure  sale  of  chattels. 

not  in  conformity  with  the  provisions  of  the  act.  Section  7  provides 
that  within  10  days  after  foreclosure  the  person  making  the  sale 
shall  make  out  in  writing  a  full  report  of  all  the  proceedings,  "and 
shall  file  the  same  In  the  ofllce  of  the  register  of  deeds."  Held,  that 
failure  to  file  the  report  invalidated  the  sale.    Edmonds  v.  Riley,  470. 

3.  An  acknowledgement  of  receipt  of  a  copy  of  chattel  mortgage.  Indorsed 

on  the  mortgage  below  the  mortgagor's  signature,  is  not  a  sufficient 
compliance  with  the  Laws,  1897,  Chap.  95,  §  2,  making  a  chattel  mort- 
gage void  unless  It  appears  upon  the  mortgage  Instrument,  over  the 
mortgagor's  signature,  that. he  received  a  true  copy  of  such  instru- 
ment.   Park  V.  Robinson,  551. 

4.  Subsequent  mortgages  and  attaching  creditors  may  attack  a  chattel 
mortgage  for  noncompliance  with  Laws  1897,  Chap.  95,  §  2,  providing 
that  a  chattel  mortgage  shall  be  void  unless  It  appears  upon  the 
mortgage  Instrument,  over  the  signature  of  the  mortgagor,  that  he 
received  a  copy  thereof.    Park  v.  Robinson,  551. 

MORTGAGES  OF  REAL  PROPERTY. 

1.  A  purchaser  of  realty  sold  under  mortgage  foreclosure  settled  with  the 
mortgagee  for  a  stipulated  sum,  for  a  part  of  which  the  certificate  of 
sale  was  pledged.  A  payment  under  the  agreement  was  made  on  the 
purchaser's  behalf  to  M.,  which,  with  others,  made  a  sum  in  excess 
of  that  due  the  mortgagee.  M.  had  obtained  a  quitclaim  deed  from 
the  mortgagee,  and  the  latter  afterwards  surrendered  the  certificate 
of  sale  for  a  sherifll's  deed,  and  by  warranty  deed  conveyed  the  premi- 
ses to  xA.  Such  purchaser  had  no  actual  knowledge  of  the  conveyance  to 


Digitized  by  VjOOQ IC 


1 


692  Index. 

M.  wlien  the  last  payment  was  made,  and  the  latter  represented  thit 
he  was  acting  for  the  mortgagee  in  receiving  the  money,  and  nercr 
questioned  the  mortgagee's  claim  under  the  contract  made  in  Tils  pres- 
ence. The  purchaser  sued  to  quiet  his  title  and  for  an  accoantlng. 
Held,  sufficient  to  warrant  a  finding  that  M.  was  estopped  from  assert- 
ing any  claim  against  the  purchaser.    Gionnonatti  v.  Michel letti,  126. 

2.  Under  Comp.  LaWs,  §  4856,  providing  that  an  action  for  relief  for  which 
no  period  of  limitation  is  provided  must  be  commenced  within  10 
years  after  the  cause  of  action  shall  have  accrued,  an  equity  salt 
by  persons  voluntarily  paying  a  mortgage,  to  besubrogated  to  the 
rights  of  the  mortgagee,  will  be  deemed  barred  within  that  period 
after  payment.     Pollock  v.  Wright,  134. 

8.  Where  a  grantor  at  different  times  executed  deeds  to  two  different  per- 
sons to  the  same  property,  subject  to  a  mortgage,  one  who,  after  tbe 
deeds  have  been  recorded,  accepts  a  mortgage  from  the  second  gru- 
tee  and  thereafter  pays  the  first  mortgage,  will  be  deemed  a  voliiih 
teer  In  regard  to  the  same,  and  will  not  be  entitled  to  be  subrogated 
to  the  prior  mortgagee's  interest.  Cobson  J.,  dissenting.  Pollock  t. 
Wright,  134. 

4.  In  an  action  by  plaintiff  alone  to  recover  money  overpaid  by  him  om 
a  mortgage  given  by  himself  and  wife  on  his  wife's  property,  tbe 
amount  due  on  another  mortgage,  assumed  by  the  wife  as  part  of  tb& 
purchase  price  of  the  property  involved,  cannot  be  offset,  because  de 
is  not  a  party.    Harrison  v.  State  Banking  and  Trust  Co.,  304. 

6.  The  amjount  due  on  such  mortgage  cannot  be  offset  where  not  pleaded 
as  a  defense  by  way  of  counterclaim  or  otherwise.  Harrison  v.  Stala 
Banking  and  Trust  Co.,  804. 

6.  Plaintiff  intrusted  funds  to  an  agent,  to  be  invested  in  mortgages.  The 
agent  invested  the  money  in  a  mortgage  in  his  own  nam;,  and  tfa^ 
assigned  it  to  plaintiff,  but  the  assignment  was  not  recorded.  After 
the  execution  of  the  mortgage  the  agent  acquired  the  legal  title  to 
the  land,  and  it  was  thereafter  sold  under  a  judgment  against  him* 
and  defendant's  vendor  purchased  it;  neither  defenaant  nor  her  ven- 
dor having  any  notice  of  plaintiff's  interest  in  the  property.  H^d, 
in  a  suit  to  foreclose  the  mortgage,  that  pursuant  to  the  doctrine  that 
where  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third. 
he  by  whose  negligence  the  loss  occurred  must  suffer,  defendant's  title 
was  not  subject  to  plaintiff's  claim.    Persons  v.  Van  Tassal,  362. 

7.  In  a  suit  to  reform  and  foreclose  a  mortgage,  it  appeared  that  the  mert- 
gage  (contained  a  misdescription  of  the  property,  due  to  the  notary's 
mistake.  Tbe  mistake  was  unknown  to  the  parlies.  The  mortgagor 
conveyed  the  premises  intended  to  be  covered  by  the  mortgage  to 
one  who  had  knowledge  of  the  mortgage  and  the  error  in  the  descrlp^ 
tion,  and  who  agreed  to  pay  it.  Held,  that  the  mortgagee,  as  against 
the  mortgagor's  vendee,  was  entitled  to  a  reformation  of  the  instra- 
ment  and  a  judgment  of  foreclosure,  together  with  a  personal  judg- 
ment  for  a  deficiency.    Peters  v.  Fell,  891. 


An  erroneous  description  in  a  mortgage  described  a  part  of  the 
section  in  which  the  land  intended  to  be  mortgaged  was  located. 
The  mortgagor's  vendee  knew  of  the  mortgage  and  the  mistake  ia 
the  description.  The  vendee  conveyed  the  property  to  one  who  had 
no  such  knowledge,  who  took  it  subject  to  recorded  incumbrance^ 
and  who  paid  a  consideration  noi  grossly  Inadequite.  The  mortgagorli 
vendee  refused  to  give  anything  more  than  a  special  warranty  deed. 
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Heldr  that  though  such  facts  were  insufficient  to  charge  the  second, 
vendee  with  actual  knowledge  of  the  mortgage,  and  of  the  mistake 
in  its  description,  the  mortgagee,  as  against  him,  was  entitled,  under 
the  circumstances  of  the  case,  to  a  reformation  of  the  mortgage  on 
condition  that  he  repay  such  vendee  the  consideration  paid.  Hanet, 
'   P.  J.,  dissenting.    Peters  v.  Fell,  391. 

9.  The  manager  and  superintendent  of  a  mining  company,  who  was  also 
a  stockholder  and  director  ,and  who  as  such  took  part  in  procuring 
loans  secured  by  mortgages  on  the  property,  and  expended  the  money 
received  in  and  about  the  same  without  informing  the  mortgagees 
that  he  claimed  a  miner's  lien  for  his  services,  could  not  be  estopped 
from  asserting  that  such  lien  was  prior  to  the  mortgages,  where  it 
did  not  affirmatively  appear  that  the  mortgagees  were  in  any  manner 
misled  to  their  prejudice  by  his  conduct.  Sutton  v.  Consolidated  Apex 
Min.  Co.,  410. 

10.  A  contention  that  the  amendment  to  the  miner's  lien  law  made  in  1895 
(Laws  1895,  Chap.  134)  impaired  the  obligation  of  certain  mortgage 
contracts,  because  by  its  terms  it  postponed  the  mortgage  liens  to  a 
miner's  lien  filed  after  the  mortgages  were  recorded,  was  bad,  where 
it  appeared  that  the  party  asserting  the  miner's  lien  commenced 
work  for  the  company  long  prior,  to  the  execution  of  the  mortgages, 
his  Hen  dating  from  the  time  he  was  first  employed.  Stutton  v.  Con- 
solidated Apex  Min.  Co.,  410. 

11.  Under  Comp.  Laws  §  5343,  providing  that  an  action  is  deemed  pending 
from  the  time  of  its  commencement  until  its  final  determination  on 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  Judgment 
be  sooner  satisfied,  the  opening  of  an  erroneous,  but  valid,  judgment, 
on  which  the  mortgagor's  title  rested,  and  the  dismissal  of  the  action 
subsequent  to  the  execution  of  the  mortgage,  nullifies  the  mortgage. 
CoBsoN  J.,  dissenting.    Mach  v.  Blanchard,  432. 

12.  Where  a  purchaser  at  a  second  mortgage  sale,  of  which  the  third 
mortgagee  had  no  notice,  which  fact  was  not  known  to  the  purchaser, 
purchased  a'  release  of  the  first  mortgage,  and  subsequently  sued 
to  be  subrogated  to  the  rights  of  the  first  and  second  mortgagees,  that 
he  was  a  stranger  to  the  matters  at  the  time  of  his  purchase  was  no 
bar  to  relief.    Home  Inv.  Co.  v.  Clarson,  513. 

13.  Plaintiff's  complaint  having  alleged  that  he  believed  the  third  mort- 
gagee had  been  duly  served  with  summons,  the  complaint  showed  a 
mistake  of  fact  on  plaintiff's  part.    Home  Inv.  Co.  v.  Clarson,  513. 

14.  The  complaint  having  alleged  that  the  mortgagor  had  left  the  country. 
Insolvent,  the  complaint  was  not  demurrable  as  disclosing  no  lack 
of  an  adequate  remedy  at  law.    Home  Inv.  Co.  v.  Clarson,  613. 

15.  The  complaint  was  not  insufficient  for  not  alleging  that  the  mortgag- 
or owned  the  property  since,  it  being  alleged  that  he  executed  the 
mortgages,  and  all  the  parties  claiming  under  them,  it  would  be  pre- 
sumed he  was  the  owner.    Home  Inv.  Co.  v.  Clarson,  513. 

16.  Where  one  purchased  at  a  second  mortgage  sale,  of  which  the  third 
mortgagee  had  no  notice,  which  fact  was  unknown  to  the  purchaser^ 
who  subsequently  secured  a  release  of  the  first  mortgage,  and  10 
years  after  the  purchase  sued  to  be  subrogated  to  the  rights  of  the 
first  and  second  mortgagees,  the  suit  was  not  barred  by  laches,  it 
not  being  shown  that  the  third  mortgagee  had  suffered  by  the  delay. 
Home  Inv.  Co.  v.  Clarson,  513. 
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17.  It  appearing  that  the  third  mortgagee's  position  was  the  same  as 
when  his  security  was  taken.,  and  that  no  third  party  would  be  injared 
by  the  subrogation  plaintiff  was  entitled  to  the  relief  sought.  Home 
Inv.  Co.  V.  Glarson,  513. 

18.  Where  plaintiff  in  a  mortgage  foreclosure  suit  makes  a  third  party 
a  party  defendant,  alleging  that  such  party  has  or  claims  to  have 
some  right  or  interest  in  the  mortgaged  premises,  but  that  such  right 
or  interest  is  subordinate  to  plaintiff's  mortgage,  such  party  has  a 
standing  in  court  to  resist  the  enforcement  of  plaintiff's  alleged  lien 
without  establislung  his  own.    Hill  v.  Whale  Min.  Co.,  574. 

MUNICIPAL  CORPORATIONS. 

See  Schools  and  School  Districts;  Towns  and  Townships;  Counties. 

1  A  municipal  warrant,  though  negotiable  in  form,  is  not  a  negotiable 
instrument,  so  as  to  exclude  an  inquiry  as  to  the.  legality  of  its  isso- 
ance  when  in  the  hands  of  a  hona  fide  holder,  or  preclude  defenses 
which  are  available  as  against  the  original  payee.  Hubbell  v.  Town  of 
Custer  City,  55. 

2.  Where  there  is  no  recital  in  a  municipal  warrant  that  any  or  all  of 
the  requirements  of  the  law  with  reference  to  its  issuance  have  been 
complied  with,  the  corporation  is  not  estopped  from  showing  its  want 
of  power.    Hubl)ell  v.  Town  of  Custer  City,  55. 

3.  Comp.  Laws,  §  1048,  requires  a  petition  by  the  resident  owners  of  five- 
eights  of  the  taxable  property  of  a  municipality,  and  the  signatures 
verified  by  affidavit,  to  authorize  the  city  to  borrow  money  or  incur 
debt.  A  petition  of  the  resident  owners  of  five-eights  of  the  taxable 
property  in  a  town  prayed  that  the  board  of  trustees  at  once  call 
a  meeting  to  let  contracts  for  certain  internal  improvements,  neces- 
S{try  to  be  made  by  the  town;  stating  that,  in  the  citizens'  opinion, 
$3,000  will  be  necessary  to  meet  the  requirements  of  such  outlay,  and 
that  such  amount  can  be  expended  to  the  benefit  of  the  town.  Held, 
that  such  petition  was  sufiScient  to  advise  the  board  that  a  sufficient 
number  of  qualified  persons  desired  to  incur  a  municipal  debt  of  $3,000 
for  a  specified  purpose.     Hubbell  v.  Town  of  Custer  City,  55. 

4.  A  resolution  of  a  town  board  of  trustees  stated  that  a  petition  signed 
by  a  sufficient  number  of  qualified  electors  of  the  taxable  property  of 
the  town,  as  provided  for  In  Comp.  Laws,  §  1048,  praying  for  certain 
specked  improvement,  and  that  a  certain  sum  be  spent  therefor,  haying 
been  presented  and  granted,  and  that  the  committee  to  select  a  site 
having  made  a  favorable  report,  and  recommended  a  site  therefor, 
it  was  resolved  by  the  board  to  contract  for  the  erection  of  a  build- 
ing, to  be  used  as  an  electric  light  plant  and  other  purposes,  witli 
some  reliable  person,  and  that  the  town  pay  a  certain  sum,  in  city 
warrants,  therefor,  and  to  create  a  sinking  fund  for  the  liquidation  of 
the  debt  and  accruing  interest,  and  that  a  levy  be  made  as  provided 
by  law  and  Section  1048.  In  conformity  with  a  contract  made  purso- 
ant  to  law  and  Section  1048,  the  payee  named  in  the  warrant  made  the 
basis  of  this  action  erected  a  building,  which  was  duly  accepted  by 
defendant.  There  was  no  evidence  that  it  had  been  transferred,  or 
that  plaintiff  ever  knew  that  it  was  to  be  used  for  a  purirase  other 
than  that  of  an  electric  light  plant.  There  was  evidence  that  no  stept 
were  taken  towards  a  transfer  until  after  the  completion  of  the 
building  and  the  warrant  issued  in  payment  therefor.  Held,  that  the 
facts  failed  to  show  any  want  of  authority  on  the  part  of  the  town  to 
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contract  the  debt,  and  that  a  judgment  for  the  town  in  an  action  on 
the  warrants  was  erroneous.    Hubbell  v.  Toj^n  of  Custer  City,  55. 

5.  Actions  for  violation  of  city  ordinances  are  not  criminal  actions, 
within  the  meaning  of  Comp.  Laws,  §§4813.  4814,  dividing  actions  into 
two  classes — criminal  and  civil — and  defining  a  criminal  action  as 
"one  prosecuted  by  the  state  against  a  person  charged  with  a  public 
offense,  for  the  punishlnent  thereof."    City  of  Madison  v.  Horner,  359. 

6.  Comp.  Laws,  §  5214,  provides  for  appeals  in  civil  actions,  and  Sec- 
tion 7499  provides  that  either  party  in  a  criminal  action  may  sue  out 
a  writ  of  error.  Held,  that  an  action  for  the  violation  of  a  city  ordi- 
nance, not  being  a  criminal  action,  could  only  be  brought  to  the 
supreme  court  by  appeal,  and  not  by  writ  of  error.  City  of  Madison 
V.  Horner,  359. 

7.  Where  it  had  been  shown  that  a  petition  of  property  owners  for  an 

extension  of  the  city^  limits  had  been  filed  with  the  city  clerk  and 
ordered  published,  a  printed  copy  thereof,  identified  by  the  one  who 
prepared  the  original,  was  admissible  to  prove  the  contents  of  the 
original,  which  had  been  lost.    State  v.  City  of  Pierre,  559. 

8.  Entries  upon  the  records  of  the  city  clerk  to  the  effect  that  a  petition 
of  property  owners  had  been  considered,  and  that  the  extension  asked 
for  had  been  granted,  were  sufficient  to  show  that  such  a  petition  had 
once  existed.    State  v.  City  of  Pierre,  559. 

9.  Where  a  property  owner  had  signed  a  petition  for  an  extention  of 
the  city  limits  so  as  to  include  her  property,  and  had  paid  taxes  to 
the  city  on  such  property  for  three  years,  she  was  estopped  from 
bringing  an  action  to  vacate  the  proceeding  taken  by  the  city  council 
eight  years  before,  making  such  extension,  which,  if  successful,  would 
result  in  great  injustice  to  other  property  owners;  she  having  been 
guilty  of  laches  in.asserting  her  rights.    State  v.  City  of  Pierre,  559. 

10.  Inasmuch  as  Comp.  Laws,  §§  1022-1094,  relative  to  incorporated  towns, 
do  not  expressly  give  a  town  authority  to  assess  the  cost  of  laying 
water  mains  against  the  abutting  property,  and  an  implication  of 
such  authority  is  repelled  by  the  fact  that  such  assessments  for 
other  improvements  are  expressly  authorized,  together  with  the  fact 
that  no  power  to  tax  exists  independent  of  statute,  a  town  has  no  au- 
thority to  assess  abutting  property  for  laying  mains.  Lee  v.  Town 
of  Mellette,  586. 

11.  Comp.  Laws,  §  4912,  provides  that  a  defendant  may  demur  to  the  com- 
plaint when  it  shows  on  its  face  that  causes  of  action  have  been  im- 
properly united,  and  section  4913  provides  that  failure  to  demur  to 
such  defect  shall  be  a  waiver  of  the  same.  Held,  that,  in  a  suit  by 
two  abutting  owners  to  restrain  a  special  assessment,  failure  to  de- 
mur on  the  ground  that  two  causes  were  united  in  one  complaint 
waived  the  objection.    Lee  v.  Town  of  Mellette,  586. 

12.  Where  a  city  was  totally  wanting  in  authority  to  levy  a  certain  special 
assessment,  relief  by  injunction  was  proper.  Lee  v.  Town  of  Mel- 
lette, 586. 

13.  Where  at  the  junction  of  a  street  corner  of  a  wide  and  narrow  side- 
walk, elevated  several  feet,  an  open  space  was  left  within  the  angle. 
In  the  absence  of  charter  or  statutory  requirements  the  city  was  under 
no  obligation  to  maintain  guard  rails  around  such  open  space  to  pre- 
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vent  travelers  from  stepping  off  in  making  the  turn.  Bohl  v.  City  of 
Dell  Rapids,  619. 

14.  In  absence  of  charter  or  statutory  requirements,  a  city  is  under  no 
obligation  to  keep  its  streets  lighted,  though  it  has  the  appliances 
therefor.     Bohl  v.  City  of  Dell  Rapids,  619. 

15.  Where  one  familiar  with  a  dangerous  place  in  a  sidewalk  at  a  street 
crossing,  and  with  such  defect  in  mind  at  the  time»  attempted,  on 
a  dark  night,  when  the  street  lamps  were  not  lighted,  to  go  down  such 
sidewalk  instead  of  going  down  the  middle  of  the  street,  as  she 
might  have  done,  she  was  guilty  of  such  contributory  negligence  as 
would  bar  a  recovery  for  injuries  caused  by  a  fall  from  the  sidewalk. 
Bohl  V.  City  of  Dell  Rapids,  619. 

NEGLIGENCE^ 

See  Fines. 

1.  The  general  rule  that  the  negligence  of  an  independent  contractor  can- 

not be  charged  on  the  other  party  to  the  contract,  does  not  apply  where 
tha  work  contracted  for  is  intrinsically  dangerous;  and,  if  an  inde- 
pendant  contractor  ensjaged  in  connecting  a  private  building  with  a 
sewer  negligently  fails  to  properly  guard  his  excavation  with  lights  or 
barriers,  and  a  party  is  injured,  the  employer  is  liable.  McCarrier  v. 
Hollister,  366. 

2.  Where  one  familiar  with  a  dangerous  place  in  a  sidewalk  at  a  street 

crossing,  and  with  such  defect  in  mind  at  the  time,  attempted,  on 
a  dark  night,  when  the  street  lamps  were  not  lighted,  to  go  down  such 
sidewalk  instead  of  going  down  the  middle  of  the  street,  as  she  might 
have  done,  she  was  guilty  of  such  contributory  negligence  as  would 
bar  a  recovery  for  injuries  caused  by  a  fall  from  the  sidewalk.  Bohl 
V.  City  of  Dell  Rapids,  619. 

NEGOTIABLE  INSTRTTMENTS. 

1.  Comp.  Laws,  §  4465,  providing  that  a  negotiable  instrument  not  spec- 

fylng  time  of  payment  is  payable  immediately,  is  subject  to  Section 
4571,  declaring  foregoing  provisions  as  to  the  rights  and  obligations 
of  the  parties  to  contracts  subordinate  to  their  intention.  Tobin  v. 
McKinney,  257. 

2.  A  certificate  of  deposit,  payable  to  the  order  of  the  depositor  ot^  return 

of  the  certificate  does  not  mature  until  so  returned,  and  limitations 
do  not  run  against  it,  nor  can  an  action  be  maintained  thereon,  until 
demand;  Comp.  Laws,  §  4570,  declaring  that  a  transferee  of  a  certif- 
icate of  deposit,  "after  its  apparent  maturity,"  acquires  title  equal  to 
that  of  a  transferee  before,  contemplating  a  period  of  time  between 
the  issuance  and  the  maturity  of  such  certificate.  Tobin  v.  McKinney, 
257. 

3.  An  objection  to  testimony  on  the  ground  that  it  contradicts  and  varies 

the  terms  of  a  written  instrument  is  unavailable  where  the  instru- 
ment itself  is  not  in  evidence.    Kirby  v.  Berguin,  444. 

4.  In  an  action  on  a  note,  it  appeared  that  a  lightning-rod  dealer,  act- 
ing under  an  assumed  name,  procured  defendant's  signature  to  an 
order  for  rods,  representing  that  they  would  cost  only  |20.  Subse- 
quently, in  defendant's  absence,  two  of  the  dealer's  employes  put  up 
the  rods;  and  next  day  they  returned  with  what  they  claimed  to  be 
defendant's  order,  and  by  representing  that  the  order  was  for  |187» 
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and  was  negotiable,  and  that  they  would  negotiate  it,  so  that  defend- 
ant would  have  to  pay  the  full  amount,  unless  he  did  as  they  direct- 
ed, they  procured  his  signature  to  a  note  for  $140 — the  note  in  suit — 
which  the  dealer  transferred  to  plaintiff.  Held,  that  the  evidence  of 
the  circumstances  leading  up  to  the  execution  of  the  note  was  ad- 
missible to  show  a  fraudulent  conspiracy  between  the  lightning-rod 
dealer  and  his  employes  to  obtain  defendant's  signature  to  the  note. 
Kirby  v.  Berguin,  444. 

5.  The  evidence  was  sufficient  to  sustain  a  finding  of  the  jury  that  the 

note  was  procured  by  a  fraudulent  scheme,  beginning  with  the  first 
solicitation  of  the  order  for  the  lightning  rods.    Kirby  V.  Berguin,  44'4. 

6.  Where  a  negotiable  instrument  is  shown  to  have  been  obtained  by 
fraud  or  duress,  the  burden  is  on  a  subsequent  holder  to  show  that 
he  was  a  bona  fide  purchaser  for  value,  without  notice.  Kirby  v. 
Berguin,  444. 

7.  Where  a  note  was  executed  in  compromise  of  a  merchandise  order 
which  was  obtained  by  fraud,  and  which  was  a  part  of  a  fraudulent 
scheme  to  secure  the  note — the  maker's  signature  to  the  note  being 
obtained  by  threats  of  forcing  him  to  pay  the  full  amount  of  the  or- 
dei^ — the  execution  of  the  note  was  not  a  waiver  of  the  right  to  set 
up  the  fraud  as  a  defense  against  the  obligation  represented  by  the 
note.    Kirby  v.  Berguin,  444. 

8.  In  an  action  on  a  negotiable  note,  it  appeared  that  a  lightning-rod 
dealer,  through  a  conspiracy  with  two  of  his  employes,  obtained  a 
fraudulent  order  for  rods  from  defendant,  and  then,  pursuant  to  the 
same  scheme,  procured  the  note  sued  on  in  settlement  of  the  order. 
The  note  was  payable  to  one  of  the  employes  and  was  transferred  by 
the  dealer  to  plaintiff,  who  had  known  the  dealer  for  ten  years,  and 
had  collected  many  of  his  lightning-rod  bills.  Held,  sufficient  to 
justify  an  instruction  that  if  plaintiff  had  no  notice  of  the  fraud  re- 
lied on  by  defendant,  and  "had  no  reason  to  suspect  it,"  he  was  not 
chargeable  with  notice  thereof.     Kirby  v.  Berguin,  444. 

9.  The  evidence  was  sufficient  to  sustain  a  finding  by  the  jury  that  plain- 
tiff was  not  a  bona  fide  purchaser.    Kirby  v.  Berguin,  444. 

10.  In  an  action  against  a  bank  on  a  certificate  of  deposit  for  $965, 
brought  by  the  holder,  the  payee  intervened,  and  claimed  that  it  had 
been  obtained  from  him  by  fraud  by  a  gambler,  who  indorsed  It  to 
plaintiff  for  $50.  Plaintiff  was  acquainted  with  such  gambler  to  the  ex- 
tent that  he  went  on  the  latter' s  appearance  bond  when  he  was  ar- 
rested two  days  later  on  Intervener's  complaint  The  jury  returned 
a  general  verdict  In  favor  of  intervener  and  against  plaintiff,  but  in 
answering  special  interrogatories  stated  that  plaintiff,  at  the  time 
he  took  the  certificate  of  deposit,  did  not  have  any  notice  or  knowl- 
edge that  his  indorser,  the  gambler,  had  obtained  it  by  fraud  and 
without  consideration.  Held,  that  under  Comp.  Laws,  §  4739,  pro- 
viding that  good  faith  consists  in  an  honest  intention  to  abstain  from 
taking  any  unconscientious  advantage  of  another,  together  with  an 
absence  of  all  information  or  belief  of  facts  which  would  render  the 
transaction  unconscientious,  the  plaintiff  was  not  a  bona  fide  purchaser 
of  the  certificate,  notwithstanding  the  special  verdict  that  plaintiff 
was  without  knowledge  of  the  fraud,  and  hence  was  not  entitled  to 
recover.    Dunn  v.  National  Bank  of  Canton,  (Keller,  Intervener).  454. 

11.  One  who  has  been  defrauded  out  of  a  certificate  of  deposit  by  a  gamb- 
ler is  not  estopped  from  denying  the  title  of  the  indorsee  of  such  gamb- 
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ler  (the  indorsee  not  being  a  bona  fide  purchaser)  by  the  fact  that 
he  was  present  when  the  transfer  was  made  and  made  no  objections; 
his  presence  being  merely  an  incident  to  the  scheme  to  defraud.  Dunn 
V.  National  Bank  of  Canton.     (Keller,  Intervener).  454. 

NEW  THTATi. 

8ee  Practice^  Appeal. 

1.  Comp  Laws,  §  5090,  provides  that,  when  notice  of  intention  to  move 
for  new  trial  designates  as  the  ground  the  insuflSciency  of  the  evl- 
usnce,  tue  statement  must  specify  the  particulars  in  which  it  is 
insufficient,  and  when  it  designates  errors  in  law  the  statement  mast 
specify  the  particular  errors.  Held,  that,  where  the  statement  con- 
tains no  specification  of  errors,  it  is  insuflicient.  Nelson  v.  Jordeth, 
46. 

2.  In  an  action  involving  the  title  to  real  estate,  defendant  at  the  close 
of  the  evidence,  moved  the  court  to  take  the  case  from  the  jury,  and 
to  decide  it  upon  the  questions  of  law,  which  was  granted.  Plaintllf 
did  not  object  to  the  motion.  Held,  that  a  motion  for  a  new  trial 
based  on  the  court's  action  was  unavailing.    Nelson  v.  Jordeth,  46. 

3.  A  contention  that  the  evidence  is  Insuflicient  to  support  the  verdict  on 
certain  grounds  will  not  be  considered  on  appeal,  where  such,  grounds 
are  not  mentioned  in  the  specifications  of  error.  Wilson  v.  Seaman, 
103. 

4.  It  was  not  an  abuse  of  discretion  for  a  trial  court  to  deny  a  motion 
for  a  new  trial  for  newly-discovered  evidence,  authorized  by  Ck>mp. 
Laws,  §  5088,  subd.  4,  declaring  that  a  new  trial  may  be  granted 
for  newly  discovered  evidence,  material  to  the  party  making  the  ap- 
plication, wliich  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial,  where  the  affidavit  did  not  state 
any  reason  why  defendant  had  not  procured  the  evidence  at  the 
trial,  and  there  was  no  showing  of  diligence  to  discover  the  evidence 
before  the  trial.    Wilson  v.  Seaman,  103. 

5.  Where  in  an  action  on  a  note,  affidavits  as  to  the  prejudice  of  the  jurors 

were  produced  on  the  part  of  defendant,  and  were  met  by  affida- 
vits of  the  jurors  themselves  showing  that  there  was  no  prejudice  on 
their  part,  there  was  no  error  in  denying  a  new  trial  on  such  ground. 
Wilson  V.  Seaman,  103. 

6.  The  discretion  of  the  trial  court  as  to  granting  or  refusing  a  new  trial 
will  not  be  disturbed  on  appeal,  unless  it  appears  that  such  discretion 
has  been  abused.    Kelly  v.  Anderson,  107. 

7.  The  rule  that  granting  a  new  trial  for  insufficiency  of  evidence  will 
be  reversed  only  where  there  has  been  a  manifest  abuse  of  discretion 
will  not  obtain  where  the  application  is  heard  by  a  judge  who  did  not 
presided  at  the  trial.     Sands  v.  Cruik^ank,  742. 

8.  The  findings  of  a  trial  court  on  disputed  questions  of  fact  are  pre- 
sumptively right,  and  must  stand  unless  the  evidence  clearly  prepon- 
derates against  them.     Sands  v.  Cruikshank,  742. 

9.  Applications  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 

dence are  addressed  to  the  discretion  of  the  court,  which  will  not  be 
reviewed  on  appeal  in  the  absence  of  an  abuse  of  such  discretion. 
Bedtkey  v.  Bedtkey,  310. 
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10.  Comp.  Laws,  §  5090,  subd.  3,  requiring  that,  when  a  motion  for  a  new 
trial  is  made  on  a  bill  of  exceptions  or  statement,  appellant  8ball« 
if  the  notice  of  intention  designates  as  the  ground  of  motion  insuf- 
ficiency of  the  evidence  or  errors  of  law,  specify  the  particulars  in 
which  the  evidence  is  insufficient,  and  the  particular  errors  of  law; 
and  subdivision  4,  requiring  that,  when  the  motion  is  to  be  made 
on  the  minutes  of  the  court,  the  notice  of  intention  shall  specify  the 
particulars  in  which  the  evidence  is  insufficient,  or  the  particular 
errors  of  law — are  mandatory,  and,  where  not  complied  with,  neither 
the  trial  court  nor  the  supreme  court  can  review  the  evidence,  or  the 
errors  of  law  not  so  particularly  specified.    Herman  v.  Silver,  476. 

NOTABIES  PUBLIC. 

1.  Comp.  Laws,  §  494,  provides  for  the  appointment  of  notaries  public  who 
"shall  have  power  ♦  ♦  ♦  to  administer  oaths."  Section  503  re- 
quires the  notary  to  provide  an  official  seal,  and  deposit  an  impression 
with  tbie  secretary  of  the  state.  Section  504  requires  him  to 
deposit  an  impression  of  his  seal,  together  with  his  official  signature, 
with  the  clerk  of  the  courts  of  his  county.  Section  501  provides  that 
the  notary  shall  keep  a  record  of  his  proceedings,  which  record,  "cer- 
tified by  the  notary  under  seal,"  shall  be  competent  to  prove  certain 
facts.  Held,  that  the  affixing  by  a  notary  of  his  seal  to  the  verifica- 
tion of  a  complaint,  not  being  expressly  required  by  statute,  was  not 
absolutely  essential  to  its  validity  as  a  verified  complaint.  Wiley  v. 
Carson,  298. 

2.  The  court  sitting  in  a  county  in  which  complaint  is  verified  can  take 
Judicial  notice  of  the  fact  that  the  notary  whose  name  is  subscribed 
to  the  verification  is  duly  authorized  to  act  as  such.  Wiley  v.  Carson, 
298. 

NOTICE  OF  TRIAL. 

Bee  Practice  38. 

OFFICE  AND  OFFICER. 

See  Puhlie  Officers, 

PAYMENT. 

1.  Defendant  executed  a  note,  interest  coupon  notes,  and  a  trust  deed. 
The  payee  and  trustee  were  officers  of  an  investment  company  ,whicli 
had  issued  debenture  bonds,  and  the  papers  were  delivered  by  such  of- 
ficers to  certain  trustees  for  the  holders  of  such  bonds,  the  invest- 
ment company  to  receive  all  interest  or  interest  coupons  due,  unless 
such  trustees  were  notified  that  the  company  had  failed  to  pay  inter- 
fist  on  any  such  bond.  At  ms^turity  of  a  coupon,  January  1,  1894,  it 
was  returned  to  such  company,  and  retained  until  a  receiver  was 
appointed,  the  next  June,  and  held  by  the  receiver  until  he  sold  it 
to  plaintiff,  in  1898.  In  1896  the  trustees  for  the  bondholders  sold 
the  principal  note  and  trust  deed  to  a  purchaser,  to  whom  the  payee 
and  trustee  named  in  the  deed  executed  an  assignment  in  due  form 
of  the  mortgage  and  the  note  or  notes  secured  thereby.  The  same 
year  defendant  conveyed  the  mortgaged  property  to  such  purchaser 
in  full  payment  of  the  debt,  and  the  purchaser  canceled  the  principal 
note  and  trust  deed.  Held,  that,  even  if  the  sale  by  the  trustees  for 
the  bondholders  did  not  carry  with  it  the  1894  coupon,  the  transfer 
executed  by  the  payee  and  trustee  in  the  trust  deed  conveyed  the 
principal  note  and  all  coupons  to  the  purchaser,  and  by  such  settle- 
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ment  between  him  and  defendant  the  1894  coupon  was  paid.    Ormsby 
V.  Hale,  206. 

PENDENCY  or  ACTION. 

?  Under  Comp.  Laws,  §  5343,  providing  that  an  action  is  deemed  pending 
from  the  time  of  its  commencement  until  its  final  determination  on 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment 
be  sooner  satisfied,  the  opening  of  an  erroneous,  but  valid,  judgment, 
on  which  the  mortgagor's  title  rested,  and  the  dismissal  of  the  action 
subsequent  to  the  execution  of  the  mortgage,  nullifies  the  mortgage. 
GoBSON,  J.,  dissenting.    Mach  v.   Blanchard,  432. 

PHYSICIANS. 

1.  In  an  action  by  a  physician  on  an  account  for  services,  it  will  be  pre- 
sumed that  he  has  complied  with  Laws  1893,  Chap.  133,  prescribing 
the  conditions  under  which  he  may  practice  medicine,  and  the  com- 
plaint need  not  allege  a  compliance.    Webster  v.  Lamb,  292. 

%.  A  contract  to  pay  a  physician  from  |200  to  $400  for  the  performance 
of  a  surgical  operation  was  binding  and  valid  for  $200  and  the  value 
of  the  services,  up  to  $400,  upon  proof  of  such  value.  Doyle  v.  E3d- 
wards,  648. 

3.  Where  the  complaint  claimed  in  one  count  $250  for  professional  ser- 
vices under  a  special  contract,  and  in  another  $250  for  the  value  of 
professional  services,  and  plaintifT  elected  to  stand  on  the  first,  evi- 
dence by  defendant  to  prove  the  value  of  such  services  was  inadmis- 
sible.   Doyle  V.  Edwards,  648. 

4.  In  an  action  to  recover  for  professional  services  under  a  special  con- 
tract, a  bill  previously  presented,  not  mentioning  the  contract,  was 
inadmissible  to  disprove  that  such  a  contract  had  been  made.  Doyle 
V.  Edwards,  648. 

5.  Where  a  contract  to  pay  a  physician  from  $200  to  $400  for  an  opera- 
tion was  sued  on,  and  the  court  erred  in  directing  a  verdict  for  $250, 
as  no  evidence  was  offered  to  allow  a  recovery  in  excess  of  $200,  under 
Comp.  Laws,  §  3536,  providing  that,  where  a  contract  does  not  determ- 
ine the  amount  of  the  consideration,  it  must  be  so  much  as  the  object 
of  the  contract  is  worth,  it  was  proper  for  the  court,  on  discovering 
the  error,  to  require  plaintiff  to  remit  $50,  and  deny  defendant's 
motion  for  a  new  trial.     Doyle  v.  Edwards,  648. 

PLEADINGS. 

See  PractiC€y   Verification,   Set-off  and   Counterclaim, 

1.  Under  Comp.  Laws,  §  5449,*  providing  that  an  action  may  be  brought 
against  any  person  claiming  an  interest  in  real  estate  adverse  to 
plaintiff,  a  complaint  in  a  suit  to  quit  title  is  sufficient  to  state  a  cause 
of  action  which  alleges  that  plaintiff  is  the  owner  and  in  possession 
under  a  tax  deed,  and  wliich  sets  out  the  proceedings  culminating 
in  the  tax  sale,  and  alleges  that  the  defendants  claim  title  through 
conveyances  and  mortgages  from  prior  owners,  but  that  plaintiffs  title 

is  superior  thereto.    Bennett  v.  Darling,  1. 

2.  Where  the  complaint  in  an  action  to  quiet  title  by  a  taxpayer  alleges 
the  proceedings  leading  to  the  tax  sale,  and  the  defendants  deny  all 
allegations  concerning  the  assessment  of  taxes,  on  information  and 
belief,  the  pleadings  put  the  validity  of  the  assessment  in  issue* 
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and  authorize  a  reference  to  determine  the  taxes  properly  chargeable 
against  the  land.    Bennett  v.  Darling,  1. 

3.  Where,  in  reply  to  a  cross  complaint  for  foreclosure  of  a  mortgage  in  a 

suit  to  cancel  the  note  and  mortgage,  plaintiff  pleads  full  payment, 
and  alleges  facts  sufficient  to  show  that  the  debt  secured  by  the  mort- 
gage was  wholly  usurious,  the  court  cannot  properly  strike  out  such 
reply,  and  exclude  all  competent  testimony  as  to  usury,  the  reply  rais- 
ing a  material  issue,  and  a  good  defense  to  the  foreclosure.  Holm 
V.  First  National  Bank  of  Clark,  75. 

4.  Comp.  Laws,  §  4909,  provides  that  a  defendant  may  demur  to  a  com- 
plaint when  it  shall  appear  on  the  face  thereof  that  there  is  a  de- 
fect of  parties.  Section  4912  declares  that,  when  such  defect  does 
not  appear  on  the  face  of  the  complaint,  the  objection  may  be  taken 
by  answer.  Section  4913  recites .  that,  if  no  objection  to  such  defect 
is  taken  by  demurrer  or  answer,  defendant  shall  be  deemed  to  have 
waived  it.  A  complaint,  in  an  action  to  establish  certain  claims  to  de- 
cedent's property,  alleged,  in  effect,  that  the  parties  were  the  only 
heirs  of  decedents.  Held,  that  no  defect  of  parties  appeared  on  the 
face  of  the  complaint,  and  a  defect  thereof  was  not  waived  by  objection 
being  taken  by  answer.    Burnett  v.  Costello,  89. 

^.  In  an  action  on  a  note,  a  statement  In  the  answer  that  the  cause  of 
action  "did  not  accrue  within  six  years  before  the  commencement 
of  the  action"  is  a  good  plea  of  the  statute  of  limitations.  McCk)nnell 
v.  Splcker,  98. 

•6.  Under  Comp.  Laws,  §  4932,  allowing  the  uniting  of  several  causes  of 
action  arising  out  of  the  same  transaction  or  transactions  connected 
with  the  same  subject  of  action,  a  trustee  in  bankruptcy  seeking  to 
recover  property  adjudged  in  several  different  suits  to  belong  to  cer- 
tain of  the  defendants,  and  also  property  sold  In  satisfaction  of  Judg- 
ments In  attachment  by  other  defendants,  cannot  unite  his  claims  in 
one  action.    Davis  v.  Novotney,  118. 

'7.  A  complaint  in  an  action  by  a  trustee  in  bankruptcy  to  recover  prop- 
erty adjudged  in  different  suits  to  belong  to  certain  of  the  defendants, 
and  also  property  sold  under  Judgments  in  attachment,  is  objectiona- 
ble for  misjoinder  of  parties  defendant.    Davis  v.  Novotney,  118. 

8.  An  order  permitting  an  amendment  to  an  answer  is  largely  discre- 
tionary, and  ^ould  not  be  reversed  where  no  abuse  of  discretion  is 
shown.    Baskerville  v.  Gaar,  Scott  &  Co.,  211. 

9.  An  answer  in  an  action  on  a  fire  policy  which  admits  defendant's 

incorporation  and  the  issuance  of  the  policy,  but  denies  any  knowl- 
edge or  information  sufficient  to  enable  it  to  form  a  belief  whether 
plaintiff  ever  owned  the  insured  property,  and  which  denies  all  al- 
legation in  the  complaint  not  specifically  admitted,  and  alleges  plain- 
tiff's failure  to  submit  proofs  of  loss  and  a  certificate  showing  an  exam- 
ination of  plaintiff  under  oath  as  to  the  loss,  as  required  by  the  policy, 
is  sufficient  to  put  in  issue  the  question  of  the  ownership  of  the  prop- 
erty, its  loss,  and  whether  plaintiff  furnished  proofs  of  loss  and  a  cer- 
tificate of  examination.     Wilson  v.  Commercial  Union  Ins.  Co.,  322. 

"10.  An  answer  that  defendant  has  no  knowledge  or  information  as  to  a 
ceilaln  fact  alleged  in  the  complaint,  sufficient  "to  enable  It"  to  form 
a  oellef,  is  good,  as  a  denial  of  knowledge  or  Information,  though  it 
does  not  follow  the  language  of  Comp.  Laws  §  4914,  subd.  1,  which 
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provides  that  the  answer  shall  contain  a  denial  of  the  facts  alleged 
in  the  complaint,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief.    Wilson  v.  Commercial  Union  Ins.  CJo.,  322. 

11.  Under  Comp.  Laws,  §  4934,  providing  that  no  variance  between  plead- 
ing and  proof  shall  be  deemed  material  unless  the  other  party  i» 
actually  misled  to  his  prejudice,  etc.,  an  alleged  variance  should  be 
disregarded  by  the  trial  court  where  the  other  party  fails  to  suggest 
that  he  has  been  misled.    Meldrum  v.  Kenefick,  370. 

12.  PlaintifP  claimed  land  under  sale  on  executions  on  Judgments  against  D. 
and  alleged  that  defendants  unjustly  claimed  some  interest  therein. 
Defendants  denied  the  complaint  and  alleged,  as  new  matter,  that  D 
formerly  owned  the  land,  and  that  he  had  conveyed  it  to  defendants, 
and  proved  the  execution  of  the  deed.  Plaintiff  then  gave  evidence 
tending  to  show  that  tho  deed  was  intended  to  delay  or  defraud  cred- 
itors. Held,  that,  under  Ck)mp.  Laws,  §  4933,  providing  that  an  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a  counterclaim,  is 
to  be  deemed  controverted  by  the  plaintiff  on  a  direct  denial  or  avoid- 
ance, as  the  case  may  require,  the  issue  of  fraud  was  within  the 
pleadings,  and  it  was  en  or  for  the  court  to  make  no  finding  on  that 
issue.    Lyon  v.  Plankinton  Bank,  400. 

13.  Where  new  matter  in  an  answer  presents  several  defenses,  but  it  so 
connected  that  it  would  be  difficult  to  set  them  out  as  separate  de- 
fenses, and  defendant  makes  no  attempt  so  to  do,  a  demurrer  on  the 
ground  that  the  new  matter  alleged  does  not  constitute  a  defense 
is  sufficient,  under  Comp.  Laws,  §  4918,  authorizing  the  plaintiff  to 
demur  to  an  answer  containing  new  matter  which  does  not  constitute 
a  counterclaim  or  defense.     Bon  Homme  County  v.  ^Berndt,  494. 

14.  Under  Comp.  Laws,  §  4938,  providing  the  court  may  allow  the  amend- 
ment of  a  pleading  by  the  addition  of  allegations,*  it  was  proper  to 
allow  such  an  amendment  to  a  complaint  where  it  stated  no  new 
cause  of  action,  as  evidenced  by  the  fact  that  a  recovery  under  the  orig- 
inal complaint  would  have  been  a  bar  to  a  recovery  under  the  com- 
plaint as  amended.    J.  I.  Case  Threshing  Machine  Co.  v.  Eichlnger,  530. 

15.  Comp.  Laws,  §  4911,  providing  that,  if  the  complaint  be  amended,  a 
copy  thereof  must  be  served  on  defendant,  who  must  answer  within 
30  days,  applies  only  to  complaints  amended  after  a  demurrer  to  the 
same  has  been  sustained,  and  has  no  application  to  an  amendment 
made  in  the  action  by  order  of  the  court.  J.  I.  Case  Threshing  Machine 
Co.  v.  Eichinger,  530. 

16.  Where  a  notice  of  motion  for  leave  to  amend  a  complaint  was  served 
10  days  before  term,  and  the  trial  was  had  on  the  eighth  day  of  the 
term,  and  it  was  not  shown  by  defendants'  affidavit  for  a  continuance 
that  there  were  absent  witnesses  whose  testimony  could  not  be  ob- 
tained, nor  that  defendants  were  surprised,  though  it  appeared  coun> 
sol  were  busy  in  the  trial  of  cases,  and  had  no  time  to  prepare  the 
required  answer,  a  continuance  was  properly  denied.  J.  I.  Case 
Threshing  Machine  Co.  v.  Eichinger,  530. 

17.  Under  Code,  §  4914,  requiring  an  answer  to  contain  a  general  or  spe- 
cific denial  of  each  controverted  material  allegation  of  the  complaint, 
and  a  statement  of  any  new  matter  of  defense  or  counterclaim,  an 
answer  denying  every  allegation  of  the  complaint  not  specifically 
denied,  admitted,  or  explained,  and  then  specifically  denying,  admit- 
ting, or  explaining  certain  allegations,  was  sufficient  to  generally 
deny  all  allegations  not  mentioned  or  referred  to.  State  ex  rel.  Browa 
V.  City  of  Pierre,  559. 
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18.  Where  plaintiff  in  a  mortgage  foreclosure  suit  makes  a  third 
party  a  party  defendant,  alleging  that  such  party  has  or  claims  to 
have  some  right  or  interest  in  the  mortgaged  premises,  but  that  such 
right  or  interest  is  subordinate  to  plaintiff's  mortgage,  such  party 
has  a  standing-  in  court  to  resist  the  enforcement  of  plaintiff's 
alleged  lien  without  establishing  his  own.  Hill  v.  Whale  Min.  Co., 
'574. 

19.  Gomp.  Laws,  §  4912^  provides  that  a  defendant  may  demur  to  the  com- 
plaint when  it  shows  on  its  face  that  causes  of  action  have  been  Im- 
properly united,  and  section  4913  provides  that  failure  to  demur  to 
such  defect  shall  be  a  waiver  of  the  same.  Held,  that,  in  a  suit  by 
two  abutting  owners  to  restr^n  a  special  assessment,  failure  to  de- 
mur on  the  ground  that  two  causes  were  united  in  one  complaint 
waived  the  objection.    Lee  v.  Town  of  Mellette,  586. 

20.  Under  Comp.  Laws,  §  4907,  requiring  a  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of  action,  al- 
legations in  a  complaint  by  a  telephone  company  to  restrain  the  col- 
lection of  a  tax  that  the  total  value  of  its  property  for  which  it  was 
liable  for  taxation  was  about  a  certain  amount,  that  the  amount 
sworn  to  in  a  statement  returned  to  the  auditor  was  the 
full  assessable  value  of  its  property,  that  the  assessment 
placed  by  the  board  on  complainant's  property  was  void 
because  there  was  no  meeting  of  the  board  as  required  by 
law,  that  no  assessment  was  made  at  the  time  fixed  by  law,  that  the 
assessment  was  made  when  the  board  had  no  power  to  assess  the  prop- 
erty, and  that  the  board  did  not  sit  as  a  board  of  equalization,  in- 
volve conclusions  ,of  law,  and  cannot  be  considered  in  determining 
its  sufficiency.  Iowa  and  Dakota  Tel.  Co.  v.  Schamber,  State  Treas- 
urer, 588. 

21.  A  complaint  by  a  telephone  company  in  an  action  to  restrain  the  col- 
lection of  a  state  tax  which  falls  to  show  what  amount  of  taxes  were 
levied,  or  what  the  rate  of  levy  was,  is  Insufficient.  Iowa  and  Dakota 
Tel.  Co.  V.  Schamber,  State  Treasurer,  588. 

22.  Where  plaintiff,  on  the  sustaining  of  a  demurrer  to  his  complaint, 
fails  to  apply  for  an  amendment,  he  must  be  regarded  as  having  elected 
to  stand  on  his  pleading.  Iowa  and  Dakota  Tel.  Co.  v.  Schamber,  State 
Treasurer,  588. 

23.  Where  the  complaint  claimed  in  one  count  |250  for  professional  ser- 
vices under  a  special  contract,  and  in  another  $250  for  the  value  of 
professional  services,  and  plaintiff  elected  to  stand  on  the  flr^,  T 
dence  by  defendant  to  prove  the  value  of  such  services  was  inadmis- 
sible.    Doyle  V.  Edwards,  648. 

PRACTICE. 

See  Pleadings;    New  Trial;     Jury:  Summons^  Service  of;     Exceptions, 

Bills  of. 

1.  Where  the  trial  court  in  an  action  to  quiet  title  found  that  plaintiff 
was  not  the  owner  or  entitled  to  the  possession  of  the  property,  and 
an  appeal  was  taken  merely  from  the  judgment,  without  exceptions 
to  the  findings  or  motion  for  a  new  trial,  plaintiff  could  not  object 
that  the  findings  were  incompetent,  because  not  stating  the  spe- 
cific evidentiary  facts;  there  being  nothing  in  the  record  to  indicate 
that  any  proof  of  such  facts  was  given.    Naddy  v.  Dietze,  26. 
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2.  In  an  action  to  quiet  title,  where  the  complaint  merely  alleged  gen- 
erally that  plaintiff  was  the  owner  and  entitled  to  possession  of  tlie 
property,  a  finding  that  plaintiff  was  not  the  owner  or  entitled  to  pos- 
session was  sufficient,  without  a  finding  of  the  specific  facts  on  whicb 
the  plaintiff  relied.    Naddy  v.  Dietze,  26. 

3.  Findings  of  fact  cannot  be  objected  to  on  appeal,  for  insuflaciency, 
where  no  request  for  further  findings  was  made  at  the  trial.  Naddy 
V.  Dietze,  26. 

4.  Where  defendant  in  an  action  to  quiet  title  alleged  that  plaintiff  had 

abandoned  the  property,  and  the  court  found  generally  that  plain- 
tiff had  no  title  or  right  to  possession,  a  finding  on  the  question  of 
abandonment  could  not  have  benefitted  plaintiff,  and  hence  a  failure 
to  find  on  that  issue  was  not  prejudicial  error.    Naddy  v.  Deitze,  26 

5.  Where  the  courts  acting  in  withdrawing  a  case  from  the  jury  i»  not 
objected  to  'by  plaintiff  on  the  ground  that  he  is  entitled  to  a  Jury 
trial,  and  subsequently  the  court  decides  the  case,  filing  its  decision 
in  writing,  on  appeal  the  case  will  be  treated  as  one  tried  by  the 
court    Nelson  v.  Jordeth,  46. 

6.  In  a  case  involving  the  title  to  real  estate,  it  was  error  for  the  court 
to  take  the  case  from  the  jury  and  decide  the  same  himself.  Nelson 
V.  Jordeth,  46. 

7.  Comp.  Laws,  §  5090,  provides  that,  when  notice  of  intention  to  move 
for  new  trial  designates  as  the  ground  the  insufficiency  of  the  evi- 
dence, the  statement  must  specify  the  particulars  in  which  it  Is 
insufficient,  and  when  it  designates  errors  in. law  the  statement  must 
specify  the  particular  errors.  Held,  that,  where  the  statement  con- 
tains no  specification  of  errors,  it  Is  insufficient.    Nelson  v.  Jordeth,  46. 

8.  In  an  action  involving  the  title  to  real  estate,  defendant  at  the  close 
of  the  evidence,  moved  the  court  to  take  the  case  from  the  jury,  and 
to  decide  it  upon  the  questions  of  law,  which  was  granted.  Plaintiff 
did  not  object  to  the  motion.  Heldf  that  a  motion  for  a  new  trial 
based  on  the  court's  action  was  unavailing.    Nelson  v.  Jordeth,  46. 

9.  Where,  in  reply  to  a  cross  complaint  for  foreclosure  of  a  mortgage  in  a 
suit  to  cancel  the  note  and  mortgage,  plaintiff  pleads  full  payment, 
and  alleges  facts  sufficient  to  show  that  the  debt  secured  by  the  mort- 
gage was  wholly  usurous,  the  court  cannot  properly  strike  out  such 
reply,  and  exclude  all  competent  testimony  as  to  usury,  the  reply  rais- 
ing a  material  issue,  and  a  good  defense  to  the  foreclosure.  Holm  v. 
First  National  Bank  of  Clark,  75. 

10.  When  a  party  who  has  not  been  properly  served  with  process  appears 
in  a  case,  and  asks  to  have  a  decree  against  him  set  aside,  for  the  rea- 
son that  the  court  had  no  jurisdiction  of  his  person,  and  for  the  further 
reason  that  such  decree  was  procured  by  fraud  and  deceit,  and  was 
without  evidence  to  support  it,  such  appearance  is  general,  going  di- 
rectly to  the  merits,  and  is  a  waiver  of  all  defects  in  the  service  of 
process.    Henry  v.  Henry,  80. 

11.  Plaintiff  in  an  attachment  suit  moved  before  the  hearing  that  the  court 
extend  the  time  within  which  he  might  file  certain  affidavits  and 
proofs  to  amend  those  theretofore  filed  in  support  of  the  affidavit 
of  attachment,  on  the  ground  that  they  were  newly  discovered  evi- 
dence, stating  that,  owing  to  the  fact  that  such  evidence  was  not 
known  to  plaintiff  when  he  filed  his  original  affidavits,  it  was  not 
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then  presented.  Held,  that  such  motion  was  for  a  continuance  of  the 
case  for  the  purpose  of  securing  further  evidence,  and  not  for  the  pur- 
pose of  amending  affidavits  or  proceedings.    Hood  v.  Fay,  84. 

12.  Plaintiffs  attached  a  stock  of  goods  valued  at  between  four  and  five 
times  the  amount  of  their  claim,  and  defendant's  store  was  closed 
on  the  hearing  plaintiffs  were  granted  a  continuance,  and  permitted 
to  amend  their  proceedings  by  substituting  a  new  undertaking,  and 
thereafter  moved  for  another  continuance  on  the  ground  of  surprise 
and  inadvertence,  but  the  affidavit  in  support  thereof  did  not  state 
facts  showing  wheroln  plaintiffs  were  surprised,  or  in  what  the  in- 
advertence consisted,  nor  was  it  shown  within  what  time  the  evidence 
could  be  produced.  Held,  that  a  refusal  to  grant  the  continuance  was 
not  an  abuse  of  the  trial  court's  discretion.    Hood  v.  Pay,  84. 

13.  The  rule  that  granting  a  new  trial  for  insufficiency  of  evidence  will 
be  reversed  only  where  there  has  been  a  manifest  abuse  of  discretion 
will  not  obtain  where  the  application  is  heard  by  a  judge  who  did  not 
preside  at  the  trial.    Sands  v.  Crulkshank,  142. 

14.  The  findings  of  a  trial  court  on  disputed  questions  of  fact  are  pre- 
sumptively right,  and  must  stand  unless  the  evidence  clearly  prepon- 
derates against  them.    Sands  v.  Crulkshank,  142. 

15.  In  the  absence  of  any  showing  that  a  finding  as  to  the  location  of  the 
land  in  controversy  is  incorrect,  it  should  be  presumed  to  be  correct, 
and  based  on  sufficient  competent  evidence.    Coleman  v.  Stalnacke,  242. 

16.  Where  the  record  on  appeal  presents  only  a  portion  of  the  charge  given 
on  the  court's  own  motion,  it  will  be  presumed  that,  as  an  entirety 

.  such  charge  covered  everything  properly  contained  In  the  instructions 
offered  and  refused.    Kolbe  v.  Harrington,  Sheriff,  263. 

17.  In  a  suit  to  recover  bank  stock  plaintiff's  attorneys  obtained  an  order 
requiring  defendant's  counsel  to  produce  the  stock  for  their  Inspec- 
tion, but  it  appeared  that  it  had  been  delivered  to  a  bank  outside  of  the 
state  as  collateral  and  could  not  be  produced.  The  excuse  was  ac- 
cepted by  the  trial  court  as  sufficient.  There  was  no  testimony  in 
the  record  concerning  the  recitals  of  the  certificates  or  the  indorse- 
ment thereon.  Held,  that  no  harm  to  plaintiff  was  shown  by  the  ex- 
ercise of  the  court's  discretion  in  admitting  defendant's  testimony 
with  reference  to  the  certificate.    Garvin  v.  Pattee,  266. 

18.  In  a  suit  to  recover  bank  stock,  where  the  plaintiff  on  the  trial  de- 
manded the  production  of  a  proipissory  note  which  defendant,  claim- 
ing to  be  a  purchaser  for  value,  testified  he  gave  a  bank  in  order  to 
obtain  money  to  pay  plaintiff's  alleged  agent  for  the  stock,  but  the 
notice  was  inadequate  as  to  time,  and  the  note  of  slight  importance, 
it  was  not  an  error  to  refuse  to  strike  out  from  a  deposition  the  state- 
ment that  such  note  was  given.    Garvin  v.  Pattee,  266. 

19.  Where  a  bank  sued  to  recover  money  alleged  to  have  been  loaned  to  a 
partnership,  and  defendant  alleged  that  the  money  was  loaned  to  a 
corporatilon  and  denied  that  he  was  connected  with  the  alleged  part- 
nership, evidence  by  plaintiff's  cashier  that  the  money  was  loaned  to 
persons  with  whom  defendant  had  business  relations,  but  leaving  It 
doubtful  whether  they  were  co-partners  or  officers  of  a  corporation,  and 
whether  the  money  was  loaned  to  them  in  the  one  capacity  or  tbe 
other,  and  by  defendant  that  he  was  interested  in  the  transaction  only 
as  a  stockholder,  produced  such  a  conflict  as  to  require  submission  to 
the  jury.    Merchants  Nat.  Bank  v.  Stebbins,  280. 

Vol.  15  S.  D.-45 
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20.  In  an  action  against  three  co-defendants,  where  Judgment  was  r^- 
dered  against  all  three  from  which  only  one  appealed,  reversal  of  die 
Judgment  as  to  the  appellant  left  the  judgment  still  in  force  a«  to  the 
other  defendants.    Merchants  Nat.  Bank  y.  Stehhins,  280. 

^1.  Under  Comp.  Laws,  §  5096,  providing  that  in  an  action  against  several 
defendants  the  court  may  render  Judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others,  an  action  may 
proceed  against  one  of  several  co-defendants  after  a  judgment.  Mei^ 
chants  Nat.  Bank  v.  Stebbins,  280. 

22.  In  determining  the  correctness  of  a  ruling  directing  a  verdict,  the 
court  will  not  consider  all  the  evidence,  but  the  evidence  of  the  moving 
party  will  only  be  considered  in  so  far  as  it  tends  to  support  the  case 
of  the  adverse  party.  Fuller,  J.,  dissenting.  Merchants  National 
Bank  v.  Stebbins,  280. 

23.  In  an  action  by  a  physician  on  an  account  for  services,  it  will  be  pre- 
sumed that  he  has  complied  with  Laws  1893,  Chap.  133,  prescribing  the 
conditions  under  which  he  may  practice  medicine,  and  the  complaint    i 
need  not  allege  a  compliance.    Webster  v.  Lamb,  292. 

I 

24.  A  general  objection  to  the  admission  of  evidence  on  the  ground  tliat 

it  is  incompetent,  irrelevent,  and  immaterial  will  not  be  considered  on  | 
appeal  where  it  might  have  been  obviated  at  the  time  had  a  specific  | 
objection  been  made.    Harrison  v.  State  Banking  &  Trust  Co.,  304. 

25.  The  proof  b\  i-mtontrjuiict' d  fviOMUM-  on  lH»];ilf  (»f  the  plMintiff  of  an 
issue  of  fact  raised  by  the  pleadings  does  not  authorize  the  court  to 
take  the  issue  from  the  jury.  Wilson  v.  Commercial  Union  Insurance 
Co.,  332. 

26.  Where  the  pleadings  in  an  action  on  a  fire  policy  raise  the  issue  wheth- 
er proper  proofs  of  loss  were  made,  the  fact  that  proof  thereof  may 
have  been  waived  by  a  plea  that  the  value  of  the  property  destroyed 
has  never  been  ascertained  in  the  manner  provided  for  in  the  policy 
does  not  authorize  the  court  to  take  the  issue  from  the  jury.  Wilson 
V.  Commercial  Union  Ins.  Co.,  332. 

27.  The  right  of  a  defendant  to  have  all  the  issues  of  fact  submitted  to  the 
jury  is  rot  waived  by  his  motion  to  direct  a  verdict,  unless  the  plain- 
tiff also  asks  a  directed  verdict.  Wilson  v.  Commercial  Union  Ins.  Co., 
332. 

28.  The  failure  to  request  instructions  does  not  relieve  the  court  from 
the  duty  of  instructing  on  all  the  issues  ,and  an  exception  to  an  in- 
struction limiting  the  jury  to  certain  issues  is  sufficient  to  authorize 
a  review  of  the  action  of  the  court  in  failing  to  submit  other  issues. 
FiLLKR,  J.,  dissenting.    Wilson  v.  Commercial  Union  Ins,  Co.,  332. 

29.  Comp.  Laws  5032,  provides  that  an  issue  of  law  must  be  tried  by 
the  court,  and  that  an  issue  of  fact  for  the  recovery  of  money  only 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived  as  provided  in 
section  5065.  Section  5065  declares  that  "trial  by  jury  may  be  waived 
by  the  several  parties  to  an  issue  of  fact  in  actions  arising  on  contract 
or  for  the  recovery  of  specific  real  or  personal  property  with  or  without 
damages,  and  with  the  assent  of  the  court  in  other  actions,"  by  written 
consent  filed  with  the  clerk.  Held,  not  to  require  the  court,  without 
its  consent,  to  try  issues  of  fact  in  a  common-law  action,  though  the 
parties  have,  by  written  stipulation,  waived  a  jury  trial.  Meldrum  v. 
Kenefick,  370. 
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30.  Relieving  the  parties  from  a  stipulation  is  within  the  discretion  of 
the  court,  and  will  not  be  reviewed  unless  the  discretion  is  abused. 
Meldrum  v.  Keneflck,  370. 

31.  An  objection  to  testiomny  on. the  ground  that  it  contradicts  and  varies 
the  terms  of  a  written  instrument  is  unavailable  where  the  instru- 
ment itself  is  not  in  evidence.    Kirby  v.  Berguin,  444. 

32.  It  is  the  province  of  the  court  to  declare  the  legal  effect  of  a  contract 
proved  by  the  uncontroverted  testimony,  there  being  ne  intimation 
of  fraud  or  mistake.    Hughes  v.  Rudy,  460. 

33.  Laws  1893,  Chap.  72,  §  1,  requiring  that  "upon  the  trial  of  a  question  of 
fact  by  the  court  ita  decision  must  be  given  in  writing  and  filed  with 
the  clerk  within  30  days  after  the  cause  is  submitted  for  decision." 
is  directory,  and  failure  to  file  the  same  within  the  time  limited  will 
not  affect  the  judgment.    Edmonds  v.  Riley,  470. 

34.  Judgment  for  plaintiff  by  default  having  been  vacated,  it  appeared 
from  the  court's  journal  that  the  case  was  regularly  called  for  trial 
on  July  6,  1892,  a  jury  waived,  witnesses  examined,  and  further  trial 
continued  until  the  following  day.  On  July  7th,  there  was  no  mention 
of  the  case  in  the  journal,,  and  no  record  of  any  judgment  except  the 
following  in  the  docket  opposite  the  title  of  the  case,  in  the  clerk's' 
handwriting:  "July  6th,  the  case  tried  to  the  court.  July  7th,  judg- 
ment for  defendant."  Seven  years  thereafter,  defendant  presented 
to  the  court  an  affidavit  of  the  court  reporter  of  1892,  from  which  it 
appeared  that  at  the  close  of  the  trial  in  July,  1892,  the  then  judge 
directed  the  reporter  to  take  down  in  shorthand  the  findings  of  the 
court  and  its  conclusions  of  law,  and  he  annexed  to  his  affidavit  a 
transcript  of  the  findings  and  conclusions.  Held  proper  for  the  judge 
in  office  to  adopt  the  findings  annexed  to  the  reporter's  affidavit,  and 
sign  the  same  as  the  findings  of  the  court,  and  to  enter  judgment 
thereon.    Edmonds  v.  Ril§y,  470. 

35.  An  objection  that  the  insufficiency  of  the  evidence  to  justify  the  find- 
ings, and  errors  of  law,  could  not  be  reviewed,  for  the  reason  that 
it  did  not  affirmatively  appear  from  the  abstract  that  specifications 
of  the  particulars  on  which  the  evidence  was  claimed  to  be  insuffi- 
cient, and  the  particular  errors  of  law  relied  on,  were  annexed  to  or 
made  part  of  the  bill  of  exceptions,  was  bad,  where  respondents  did 
not  file  an  additional  abstract  denying  that  such  specifications  were 
annexed  to  the  bill  of  particulars.    Taylor  v.  Vandenberg  et  ah,  480. 

36.  The  trial  court,  in  trying  a  case  without  a  jury,  must  make  findings 
on  every  issue  raised  by  the  pleadings;  and  if  it  fails  to  do  so,  a 
new  trial  will  be  granted,  or  the  case  sent  back,  with  directions  to 
find  on  all  the  issues.    Taylor  v.  Vandenberg,  480. 

37.  It  could  not  be  said  that  the  court,  in  making  certain  findings  in  fa- 
vor of  defendant,  necessarily  found  the  allegations  of  the  complaint 
against  the  plaintiff,  where  it  was  specially  requested  by  plaintiff 
to  make  findings  on  all  the  omitted  issues,  and  refused  to  do  so.  Tay- 
lor V.  Vandenberg,  480. 

38.  Comp.  Laws,  §  5034,  provides  for  the  giving  of  notice  of  trial  and 
filing  of  a  note  of  issue,  and  that  "there  need  be  but  one  notice  of 
trial  and  one  note  of  issue  from  either  party,  and  the  action  must 
remain  on  the  calendar  until  disposed  of,  and  when  called  may  be 
brought  to  trial  by  the  party  giving  the  notice."  Heldy  that  after 
the  filing  of  an  amended  complaint  it  is  not  necessary  to  serve  another 


Digitized  by  VjOOQIC 


^ 


708  Index. 

notice  of  trial  and  note  of  issue.  J.  I.  Case  Threshing  Mach.  Co..  t. 
Bichinger,  530. 

39.  Where,  in  an  action  by  one  co-tenant  to  recover  profits  of  a  re-sale 
from  another  co-tenant,  it  appeared  that  defendant  nad  placed  im- 
provements on  the  land,  and  the  question  of  defendant's  honesty  of 
intention  was  one  of  fact  for  the  court,  a  finding  thereon,  not  being 
against  a  clear  preponderance  of  the  evidence,  will  not  be  disturbed. 
Friedrich  v.  Fergen,  541. 

40.  Where  plaintiff,  on  the'  sustaining  of  a  demurrer  to  his  complaint,  fails 
to  apply  for  an  amendment,  he  must  be  regarded  as  having  elected  to 
stand  on  his  pleading.    Iowa  and  Dak.  Tel.  Co.,  v.  Schamber,  588. 

41.  Where  in  an  action  for  injuries,  there  is  no  conflict  in  the  evidence, 
the  question  of  negligence  is  for  the  court.  Bohl  v.  City  of  Dell  Rap- 
ids, 619. 

42.  On  a  motion  for  a  directed  verdict  at  the  close  of  plaintiff's  evidence, 
such  evidence  will  be  taken  as  true,  and  be  given  the  most  favorable 
construction  for  plaintiff  that  it  will  bear,  Bohl  v.  City  of  Dell  Rapids. 
619. 

43.  Where  a  contract  to  pay  a  physician  from  $200  to  $400  for  an  opera- 
.  tion  was  sued  on,  and  the  court  erred  in  directing  a  verdict  for  |250, 

as  no  evidence  was  offered  to  allow  a  recovery  in  excess  of  |200,  under 
Comp.  Laws,  §  3536,  providing  that,  where  a  contract  does  not  determ- 
ine the  amount  of  the  consideration,  it  must  be  so  much  as  the  object 
of  the  contract  is  worth,  it  was  proper  for  the  court,  on  discovering 
the  error,  to  require  plaintiff  to  remit  $50,  and  deny  defendant's  mo- 
tion for  a  new  trial.    Doyle  v.  Edwards,  648. 

PRINCIPAL  AND  AGENT. 

1.  Where  plaintiff  sold  machinery  for  defendant'  under  a  contract  for  a 
percentage  of  cash  payments,  and  of  notes,  when  paid,  but  not  of  un- 
paid notes,  when  a  machine  was  returned  to  or  taken  back  by  defend- 
ant, plaintiff  is  entitled  to  his  commission  on  a  partial  pasrment  of  a 
note  made  before  the  machine  was  taken  back  by  defendant.  Basker- 
ville  V.  Gaar  Scott  &  Co.,  211. 

2.  Certain  bank  stock  was  sent  to  a  bank  in  South  Dakota  under  direction 
of  S.,  plaintiff's  alleged  agent,  with  a  draft  attached,  and  with  instruc- 
tions to  deliver  to  S.  on  payment  of  the  draft.  A  third  party  paid  the 
amount  of  the  draft,  but  was  refused  possession  of  the  stock  unless 
he  showed  authority  from  S.  to  receive  it.  He  later  directed  the  bank 
to  send  the  stock  to  S.,  in  Denver,  which  it  did.  S.  afterwards  sold  the 
stock  to  defendant,  the  latter  having  no  knowledge  of  his  alleged  want 
of  tide.  The  stock  never  was  in  plaintifTs  possession,  and  he  had  no 
bill  of  sale  or  written  evidence  of  purchase.  Held,  that,  even  if  S.  was 
not  Jointly  interested  in  the  purchase,  and  legally  authorized  to  sell 
the  stock,  he  was  an  undisclosed  agent  having  ostensible  ownership, 
and  defendant  obtained  title  by  his  purchase.    Garvin  v.  Pettee,  266. 

3.  An  agent  employed  to  sell  a  mine,  having  found  a  customer  with 
whom  the  owner  made  a  contract  of  sale,  is  entitled  to  his  commis- 
sions, in  the  absence  of  agreement  to  the  contrary,  though  the  contract 
was  not  specifically  enforceable,  and  was  canceled  by  the  parties 
thereto.    Mattes  v.  Engel,  330. 

4.  One  is  not  precluded  from  insisting  on  his  commissions  for  selling 
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a  mine  because,  being  made  superintendent  by  the  purchaser,  he  pro- 
cures a  modification  of  the  contract  of  sale,  extending  time  of  pay- 
ment.   Mattes  V.  Engel,  330. 

5.  Allowing  plaintiff  in  action  for  commissions  for  selling  a  mine,  the 

contract  for  which  sale  was  cancelled  by  the  parties  thereto,  to  go 
into  details  with  reference  to  betterments  which  defendant  by  cross- 
examination,  showed  had,  after  the  sale,  been  put  on  the  property,  is 
harmless.    Mattes  v.  Engel,  330. 

6.  Plaintiff  intrusted  funds  to  an  agent,  to  be  invested  in  mortgages.  The 
agent  investedthe  money  in  a  mortgage  in  his  own  nam?,  and  then 
assigned  it  to  plaintiff,  but  the  assignment  was  not  recorded.  After 
the  execution  of  the  mortgage  the  agent  acquired  the  legal  title  to 
the  land,  and  it  was  thereafter  sold  under  b  judgment  against  him, 
and  defendant's  vendor  purchased  it;  neither  defendant  nor  her  ven- 
dor having  any  notice  of  plaintiff'^  interest  in  the  property.  Held, 
in  a  suit  to  foreclose  the  mortgage,  that  pursuant  to  the  doctrine  that, 
where  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
he  by  whose  negligence  the  loss  occurred  must  suffer,  defendant's  title 
was  not  subject  to  plaintiff's  claim.    Persons  v.  Van  Tassal,  362. 

7.  A  bank  has  power  to  act  as  agent  in  the  collection  and  remission  of 
money,  though  it  be  due  and  payable  under  a  lease.  Knapp  v.  Saun- 
ders, 464. 

8.  The  presumption  is  that  the  cashier  of  a  bank,  in  receiving  money 

due  one  on  ai  lease  and  depositing  it  subject  to  his  check,  is  acting 
officially,  rather  than  individually.    Knapp  v.  Saunders,  464. 

9.  In  an  action  for  the  value  of  personal  property  which  plaintiff  was 
to  receive  from  the  owner  of  a  store  property  for  effecting  an  ex- 
change of  land  of  defendant  for  the  store  property,  and  which  plain- 
tiff had  not  received  because  defendant  refused  to  complete  the  trade, 
the  issue  being  whether  plaintiff  had  acted  as  defendant's  agent,  it 
was  not  error  to  refuse  to  permit  plaintiff  to  testify  that  defendant 
instructed  an  agent  of  his  by  letter  not  to  pay  plaintiff  anything,  the 
nonproduction  of  the  writing  not  being  accounted  for,  and  it  being 
the  best  evidence.    Distad  y.  Shanklin,  507. 

10.  Any  error  in  the  ruling  was  harmless,  plaintiff  having  testified  that 
defendant  refused  to  pay  him  anything.    Distad  v.  Shanklin,  607. 

11.  Evidence  as  to  the  value  of  the  land  was  properly  excluded  as  imma- 
terial.   Distad  y.  Shanklin,  507. 

12.  It  was  proper  to  exclude  evidence  that  it  Is  the  custom  of  land  agents 
to  get  the  best  possible  terms  from  the  owner,  and  then  get  all  pos- 
sible from  the  other  party.    Distad  y.  Shanklin,  507. 

13.  Testimony  in  action  for  value  of  wheat  bought  by  defendant  of  C, 
and  claimed  by  plaintiff  to  be  part  of  the  wheat  raised  on  section 
11,  which  C  had  mortgaged  to  plaintiff,  that  the  parties  who  hauled 
it  told  defendant  it  came  from  sections  other  than  11,  is  objectiona- 
ble as  herasay,  it  not  appearing  they  were  agents  of  plaintiff,  or 
authorized  by  him  to  make  any  statements,  or  that  he  was  present. 
Gatlett  y.  Stokes,  635. 

PROCESS. 

See  Summons,  Service  of. 
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PROHIBITION,  WRIT  OF 

1.  Where  defendant  demurred  to  an  application  for  an  alternative  writ 
of  prohibition  for  insufficiency  of  facts,  and  no  objection  was  made 
to  the  return,  the  court  will  consider  the  matter  as  an  application, 
on  notice,  for  a  peremtory  writ  of  prohibition,  to  which  defendant 
has  answered  without  raising  an  issue  of  fact,  and  will,  therefore  re- 
gard the  facts  disclosed  in  the  application  as  true.  Gates  v.  McG^e, 
circuit  judge,  247. 

2.  Under  Comp.  Laws,  §  5015,  providing  that  a  receiver  may  be  appointed 

for  an  insolvent  corporation,  the  circuit  court  has  jurisdiction  to  ap- 
point a  receiver  for  a  corporation  on  the  complaint  of  a  stockholder 
'       alleging  the  insolvency  of  the  corporation,  where  the  court  finds  that 
the  corporation  is  in  ^act  insolvent.    Gates  v.  McGee,  circuit  Judge,  247. 

3.  Where  a  circuit  court  has  appointed  a  receiver  of  a  corporation  at  the 

suit  9f  one  stockholder  on  th«  ground  of  its  insolvency,  another  cir- 
cuit court  cannot,  pending  the  receivership,  on  the  complaint  of  an- 
other stockholder  and  judgment  .creditor  alleging  fraud  in  the  first 
proceedings,  enjoin  the  receiver  from  performing  his  duties,  and  ap- 
point another  person  as  receiver,  the  latter  action  not  being  one  to  va- 
cate a  fraudulent  final  Judgment,  but  being  an  attempt  to  stay  pend- 
ing proceedings,  and  hence  contrary  to  Comp.  Laws  §  4650,  prohib- 
iting the  granting  of  an  injunction  to  stay  a  pending  Judicial  pro- 
ceeding.   Gates  V.  McGee,  circuit  Judge,  247. 

4.  Where  the  circuit  court  which  appointed  a  receiver  of  an  insolvent 

corporation  may  remove  him  if  ho  Is  unfit,  and  appoint  a  proper 
person,  where  the  Judgment  providing  for  the  appointment  of  a  re- 
ceiver may  be  vacated  by  the  court  which  made  it  upon  a  showing  that 
it  was  fraudulently  procured,  and  where  the  Judgment  appointing 
the  receiver  may  be  modified,  upon  a  proper  showing  by  the  court 
which  made  it,  no  reason  exists  for  another  circuit  court  exercising 
Jurisdiction  for  the  correction  of  such  matters.  Gates  v.  McGee,  cir- 
cuit Judge,  247. 

5.  Under  Comp.  Laws,  §"5531,  providing  that  the  supreme  court  may  Issue 
a  writ  of  prohibition  to  an  inferior  court  where  there  is  no  adequate 
remedy  in  the  ordinary  course  of  law,  the  court  will  issue  a  writ 
of  prohibition  to  a  circuit  court  which,  pending  a  receivership  of  a 
corporation,  has  assumed  Jurisdiction  of  an  action  against  the  receiver 
lawfully  appointed  by  another  court,  and  has  enjoined  the  receiver 
from  acting  as  such,  and  has  appointed  another  persoii  as  receiver, 
when  it  appears  that  appeals  from  such  orders  will  cause  such  delay 
as  may  lead  to  the  los  sof  corporate  property.  Gates  v.  McGee,  cir- 
cuit Judge,  247. 

6.  Where  the  receiver  appointed  by  a  circuit  court  In  an  action  for  a 

receivership  of  an  insolvent  corporation  did  not,  by  answering  to 
the  merits,  waive  his  right  to  appeal  from  an  order  overruling  his 
demurrer  to  a  complaint  in  an  action  brought  against  him  in  another 
circuit  court  to  enjoin  him  from  acting  as  receiver,  nor  to  appeal 
from  the  order  denying  a  motion  to  dissolve  the  temporary  injunc- 
tion restraining  him  from  acting  bjr  receiver,  he  did  not  waive  his 
right  to  have  such  ruling  corrected  by  a  writ  of  prohibition.  Gates  v. 
McGee,  circuit  Judge,  247. 

7.  Where  a  circuit  court,  after  another  circuit  court  has  appointed  a  re- 
ceiver of  a  corporation  at  the  suit  of  a  stockholder  on  the  ground  of 
its  insolvency,  takes  Jurisdiction  pending  the  receivership  of  an  action 
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against  the  corporation  and  receiver  on  complaint  of  another  stock- 
holder and  creditor  alleging  fraud  in  the  former  proceedings,  and  en- 
joins the  receiver  from  acting  as  such,  and  appoints  another  person 
as  receiver,  where  the  delay  caused  by  talting  an  appeal  from  the 
orders  therein  made  may  lead  to  the  loss  of  corporate  property,  a 
case  arises  for  the  exercise  by  the  supreme  court  of  Its  constitutional 
power  to  control  decisions  of  Inferior  courts  by  means  of  prerogative 
and  remedial  writs.    Gates  v.  McGee,  circuit  judge,  2^7. 

PBOMISSOBT  NOTES. 

See  Negotidble  Instruments, 
PUBLICATION. 

Summons,  Service  of. 

1.  Rev.  St.  U.  S.  §  2324,  provides  that,  on  failure  of  a  co-owner  of  a  mining 
claim  to  contribute  his  Efhare  of  expenditures  required  by  the  statute, 
those  who  have  made  the  improvements  may,  at  the  end  of  the  year 
-  give  the  delinquent  personal  notice  In  writing,  or  notice  by  publica- 
tion, for  at  least  once  a  week  for  90  days,  and  if,  after  90  days,  he 
fails  to  contribute,  his  interest  in  the  claim  sTiall  become  the  property 
of  such  co-owners.  Heldy  that  a  notice  published  every  day  except 
Sunday,  from  Monday,  January  7th,  to  Tuesday,  April  2d,  inclusive, 
was  sufficient.     Elder  v.  Horseshoe  Min.  &  Mill.  Co.,  124. 

PTJBLIG    OFFICEBS. 

1.  Laws  1897,  Chap.  47,  §  1,  provides  that  the  salaries  of  registers  of  deeds 

ahall  be  regulated  by  the  value  of  the  property  in  their  respective 
counties.  Section  2  declares  that,  if  the  county  commissioners  deem 
it  necessary,  they  may  fix  the  number  of  clerks  to  be  employed,  and 
the  compensation  they  shall  receive,  to  be  paid  from  the  special 
salary  fund  or  the  county  general  fund  by  warrant.  "Provided,  That 
the  total  amount  paid  to  the  register  of  deeds  for  salary  and  clerk 
hire  shall  not  exceed  the  amount  of  fees  collected"  by  him.  Held,  that 
where  a  register  of  deeds  had  received  all  the  fees  collected  by  him,  he 
was  entitled  to  nothing  more.    Smithson  v.  Fall  River  County,  34. 

2.  In  mandamus  to  compel  the  officers  of  a  county  to  return  their  offices 
to  the  county  seat  after  the  election  to  change  the  county  seat,  and 
pursuant  to  which  the  offices  were  moved,  has  been  adjudged  invalid, 
the  fact  that  the  offices  were  ordered  to  be  so  moved  by  the  commis- 
sioners constitutes  no  defense.  State  ex  rel.  Cosper  v.  Porter,  Sheriff, 
387. 

3.  Where,  in  an  action  to  compel  the  officers  of  the  county  to  return  their 
offices  to  the  county  seat,  after  they  had  been  moved  pursuant  to  a 
void  election,  an  allegation  in  the  answer  that  suitable  rooms  and 
vaults  could  not  be  obtained  there  is  not  sustained,  where  the  evidence 

discloses  no  substantial  change  In  the  condition  at  the  county  seat, 
where  the  offices  were  situated  for  ten  years  before  the  removal. 
State  ex  rel.  Cosper  v.  Porter,  Sheriff.  387. 

4.  The  fact  that  the  county  neither  owns  nor  controls  a  suitable  building 
at  the  county  seat  Is  no  defense  to  an  action  to  compel  the  county 
officers  to  hold  their  offices  there,  since  it  is  the  duty  of  the  commis- 
sioners to  procure  suitable  rooms,  and.  If  they  do  not  do  so  voluntarily, 
the  officers  can  compel  them  to.  State  ex  rel.  Cosper  v.  Porter,  Sher- 
iff, 387. 
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5.  While  the  statutes  do  not  expressly  require  every  officer  of  the  county 
to  maintain  an  office  at  the  county  seat,  the  law  clearly  contemplates 
that,  to  the  extent  that  any  officer  is  required  to  maintain  an  office,  it 
shall  be  at  the  county  seat.  Corson,  J.,  dissenting,  State  ex  rel.  Gos- 
per, V.  Porter,  Sheriff,  387. 

REAL  PBOPEBTY. 

Mortgages  of  Real  Property;     Tax  Titles;    Waters  and  Water  Courses. 

1.  Under  Comp,  Laws,  §  5449,-  providing  that  an  action  may  be  brought 
against  any  person  claiming  an  interest  in  real  estate  adverse  to 
plaintiff,  a  complaint  in  a  suit  to  quit  title  is  sufficient  to  state  a  cause 
of  action  which  alleges  that  plaintiff  is  the  owner  and  in  possession 
under  a  tax  deed,  and  wliich  sets  out  the  proceedings  culminating 
in  the  tax  sale,  and  alleges  that  the  defendants  claim  title  through 
conveyances  and  mortgages  from  prior  owners,  but  that  plaintiff's  title 
is  superior  thereto.    Bennett  v.  Darling,  1. 

2.  Where  the  object  in  a  suit  to  quiet  title  that  the  tax  deed  on  which 
plaintiff  relies  is  invalid  on  its  face  is  presented  by  an  objection  to 
its  introduction  in  evidence,  it  may  be  considered  on  appeal,  though 
the  appeal  is  from  the  judgment  alone,  and  the  evidence  is  not  in  the 
record.    Bennett  v.  Darling,  1. 

3.  Separate  parcels  of  land  sold  for  taxes  to  the  same  person  may  be  in- 
cluded in  the  same  deed,  either  at  common  law,  or  under  Laws  1891, 
Chap.  14,  §  110,  expressly  authorizing  such  practice.  Bennett  v.  Dar- 
Ung,  1. 

4.  The  inclusion  of  several  separate  tracts  of  land  sold  for  taxes  to  the 

same  person  in  one  deed  does  not  raise  a  presumption  that  the  land 
was  sold  in  gross,  instead  of  in  separate  parcels.    Bennett  v.  Darling,  1. 

5.  Where  the  complaint  in  an  action  to  quiet  title  by  a  taxpayer  alleges 
the  proceedings  leading  to  the  tax  sale,  and  the  defendants  deny  all 
allegations  concerning  the  assessment  of  taxes,  on  information  and 
belief,  the  pleadings  put  the  validity  of  the  assessment  in  issue, 
and  authorize  a  reference  to  determine  thie  taxes  properly  chargeable 
against  the  land.     Bennett  v.  Darling,  1. 

6.  The  defendants  in  a  suit  to  quiet  a  tax  title  who  are  defeated  cannot 
complain  of  the  action  of  the  court  in  giving  them  an  opportunity  to 
secure  the  cancellation  of  fhe  tax  deed  by  paying  the  taxes.  Interest, 
and  costs.    Bennett  v.  Darling,  1. 

7.  Comp.  Laws,  §  2930,  requires  the  meetings  of  stockholders  and  board 
of  directors  of  a  corporation  to  be  held  at  its  principal  office.  The 
by-laws  of  a  mining  corporation  provided  that  special  meetings  of 
the  board  of  directors  could  be  held  only  on  two  days'  notice  to  each 
member  of  the  board.  A  deed  of  the  corporation,  conveying  all  its 
corporate  property,  was  executed  at  a  special  meeting  at  a  branch  office, 
of  which  no  notice  was  given,  and  three  of  the  four  directors  execut- 
ing it  were  also  directors  of  the  corporate  grantee.  Held,  that  the 
deed  was  void.    Summers  v.  Glenwood  Gold  &  Silver  Mining  Co.,  20. 

8.  Where  a  conveyance  of  property,  from  one  corporation  to  another 
was  void,  and  the  obligation  on  which  plaintiff  subsequently  obtained 
a  judgment  against  the  grantee  accrued  prior  to  the  conveyance,  a 
reconveyance  of  the  property  to  the  grantor  was  not  fraudulent  as 
to  plaintiff.    Summers  v.  Glenwood  Gold  &  Silver  Mining  Co.,  20. 
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9.  Where  one  corporation  conveyed  property  to  another  in  consideration 
of  an  issue  of  stock  of  the  latter,  and  the  property  was  reconveyed 

to  the  grantor,  and  a  judgment  creditor  of  the  grantee  sought  to  set 
aside  the  reconveyance  as  fraudulent  and  the  grantor  claimed  that  the 
first  conveyance  was  void  because  the  stock  issued  therefor  was 
worthless,  a  judgment  obtained  by  a  stranger  against  the  grantee, 
prior  to  the  reconveyaixce  was  admissible  to  show  the  financial  condi- 
tion of  the  grantee  at  that  time.  Summers  v.  Glenwood  Gold  &  Sil- 
ver Mining  Co.,  20. 

10.  Where  the  trial  court  in  an  action  to  quiet  title  found  that  plaintiff 
was  not  the  owner  or  entitled  to  the  possession  of  the  property,  and 
an  appeal  was  taken  merely  from  the  judgment,  without  exceptions 
to  the  findings  or  motion  for  a  new  trial,  plaintiff  could  not  object 
that  the  findings  were  incompetent,  because  not  stating  the  spe- 
cific evidentiary  facts;  there  being  nothing  In  the  record  to  indicate 
that  any  proof  of  such  facts  was  given.    Naddy  v.  Dietze,  26. 

11.  In  an  action  to  quiet  title,  where  the  complaint  merely  alleged  gen- 
erally that  plaintiff  was  the  owner  and  entitled  to  possession  of  the 
property,  a  finding  that  plaintiff  was  not  the  owner  or  entitled  to  pos- 
session was  sufilcient,  without  a  finding  of  the  specific  facts  on  which 
th6  plaintiff  relied.    Naddy  v.  Dietze,  26. 

12.  Findings  of  fact  cannot  be  objected  to  on  appeal,  for  insufficiency^ 
where  no  request  for  further  findings  was  made  at  the  trial.  Naddy 
V.  Dietze,  26. 

13.  Where  defendant  in  an  action  to  quiet  title  alleged  that  plaintiff  had 
abandoned  the  property,  and  the  court  found  generally  that  plain- 
tiff had  no  title  or  right  to  possession,  a  finding  on  the  question  of 
abandonment  could  not  have  benefitted  plaintiff,  and  hence  a  failure 
to  find  on  that  issue  was  not  prejudicial  error.    Naddy  v.  Deitze,  ^6 

14.  A  counterclaim  in  a  suit  to  quiet  title  prayed  that  defendant's  claim  be 
adjudged  a  lien  on  the  premises  in  controversy  for  the  amount  due 
on  a  judgment  held  by  him.  The  sale  of  the  premises  under  the  judg- 
ment had  been  made  prior  to  the  commencement  of  the  suit,  but  on 
such  trial  a  continuance  was  granted,  at  defendant's  request,  and  an 
injunction  granted  restraining  defendant  from  disposing  of  the  cer- 
tificate of  sale,  and  from  receiving  a  sheriff's  deed  to  the  property^ 
until  further  order  of  the  court.  Held,  that  the  effect  of  the  proceed- 
ings was  to  extend  the  time  for  redemption  from  defendant's  judg- 
ment, and  that  in  event  of  the  findings  being  for  defendant,  the  judg- 
ment should  be  that  he  have  a  lien  on  the  premises  for  the  amount 
due  on  his  judgment,  and  that  plaintiff  should  have  the  right  to  re- 
deem from  the  sale  under  the  judgment,  in  event  of  the  time  having 
expired  while  the  action  was  pending.    MuUer  v.  Flavin,  52. 

15.  Ck>mp.  Laws,  §  5312,  declares  that,  if  any  person  on  whose  life  any 
estate  in  real  property  depends  absents  himself  for  seven  years  to- 
gether, he  may  be  accounted  naturally  dead,  in  any  action  or  pro- 
ceeding concerning  such  property  in  which  his  death  shall  come  in 
question,  unless  sufficient  proof  be  made  of  the  life  of  such  person. 
Certain  relatives  of  the  person  alleged  to  be  dead  removed  from  their 
earlier  homes  to  this  state,  and  ceased  to  communicate  with  such 
person.  There  was  evidence  that  such  relatives,  who  were  parties 
to  the  action,  had  not  heard  from  him  since  their  removal,  over  seven 
years  before.  There  was  no  evidence  that  the  person  alleged  to  be 
dead  ever  absented  himself  from  his  former  home.    Held,  that  the  evi- 
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dence  was  insufficient  to  overcome  the  presumption  of  continuance 
of  life  and  to  account  such  person  dead.    Burnett  v.  Costello,  89. 

16.  A  purchaser  of  realty  sold  under  mortgage  foreclosure  settled  with  the 
mortgagee  for  a  stipulated  sum,  for  a  part  of  which  the  certificate  of 
sale  was  pledged.  A  payment  under  the  agreement  was  made  on  the 
purchaser's  behalf  to  M.,  which,  with  Mhers.  made  a  sum  in  excess 
of  that  due  the  mortgagee.  M.  had  obtained  a  quitclaim  deed  from* 
the  mortgagee,  and  the  latter  afterwards  surrendered  the  certificate 
of  sale  for  a  sheriffl's  deed,  and  by  warranty  deed  conveyed  the  preMii- 
ses  to  i.A,  Such  purchaser  had  no  actual  knowledge  of  the  conveyance  to 
M.  when  the  last  payment  was  made,  and  the  latter  represented  that 
he  was  acting  for  the  mortgagee  in  receiving  the  money,  and  never 
questioned  uhe  mortgagee's  claim  under  the  contract  made  in  his  pres- 
ence. The  purchaser  sued  to  quiet  his  title  and  for  an  accounting. 
Held,  sufficient  to  warrant  a  finding  that  M.  was  estoppea  from  assert- 
ing any  claim  against  the  purchaser.    Gionnonatti  v.  Michelletti,  126. 

17.  Where  a  grantor  at  different  times  executed  deeds  to  two  different  per- 
sons to  the  same  property,  subject  to  a  mortgage,  one  who.  after  the 
deeds  have  been  recorded,  accepts  a  mortgage  from  the  second  gran- 
tee and  thereafter  pays  the  first  mortgage,  will  be  deemed  a  volun- 
teer in  regard  to  the  same,  and  will  not  be  entitled  to  be  subrogated 
to  the  prior  mortgagee's  interest.  Corson  J.,  dissenting.  Pollock  v. 
Wright,  134. 

18.  An  agreement  on  payment  of  part  of  the  price,  to  convey  realty  at  a  fu- 
ture date  on  the  vendee  executing  such  security  for  a  deferred  pay- 
ment as  may  at  that  time  be  agreed  on,  is  too  incomplete  to  author- 
ize a  decree  for  its  specific  performance.    Johnson  v.  Plotner,  154. 

19.  In  an  action  to  recover  possession  of  land,  where  defendant  went  into 
possession  under  a  contract  of  purchase  from  plaintiff,  which  de- 
fendant forfeited,  plaintiff's  prior  possession  is  sufficient  to  entitle 
him  to  recover.    Coleman  v.  Stalnacke,  242. 

20.  Where  defendant  received  possession  of  land  from  plaintiff  under  a 
coritract  to  purchase,  which  defendant  forfeited,  he  is  e&topped  from 
disputing  plaintiff's  right  and  title  to  the  land.  Coleman  v.  Stalnacke, 
242. 

21.  Where  defendant  went  into  possession  of  land  under  a  contract  to 
purchase,  and  made  improvements  thereon,  he  Is  not  entitled  to 
compensation  for  such  improvements  after  he  forfeits  his  contract 
Coleman  v.  Stalnacke,  242. 

22.  In  an  action  for  possession  of  a  town  lot  in  the  actual  adverse  posses- 
•  sion  of  defendant  is  based  on  the  alleged  prior  possession  of  plain- 
tiffs, they  can  recover  only  by  showing  that  the  premises  were  inclosed 
by  a  good,  substantial  fence  and  kept  in  good  repair  to  the  time  of  de- 
fendant's entry,  or  by  showing  actual  residence  on  or  occupancy  of 
the  premises  by  themselves  or  tenants,  with  the  boundaries  of  the 
premises  well  defined,  continued  to  such  time.    Pendo  v.  Beakey,  344. 

23.  In  an  action  for  possession  of  land,  a  recorded  notice  of  plaintiffs' 
alleged  location,  in  which  they  state  a  claim  to  the  land,  was  inadmis- 
sible; there  being  no  law  authorizing  such  notice  and  record,  and  only 
a  local  custom  to  record  such  notices  being  ^own.  Pendo  v.  Beakey, 
344. 

24.  Comp.  Laws,  §  5455,  provided  that  in  an  action  to  recover  realty  on 


Digitized  by  VjOOQIC 


Index.  715 

which  permanent  improvements  have  been  made  by  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title  adversely 
to  the  claim  of  plaintiff,  in  good  faith,  their  value  must  be  allowed 
as  a  counterclaim  by  him.  Held,  that  actual  possession  under  bona 
fide  claim  of  title  by  defendant  was  such  a  color  of  title  as  entitled  him 
to  recover  thereunder,  and  that  he  need  not  show  a  paper  title  to  bring 
himself  within  its  provisions.    Pendo  v.  Beakey,  344. 

.  25.  PlaintifC  claimed  land  under  sale  on  executions  on  judgments  against  D.  • 
and  alleged  that  defendants  unjustly  claimed  some  interest  therein. 
Defendants  denied  the  complaint,  and  alleged,  as  new  matter,  that  D 
formerly  owned  the  land,  and  that  he  had  conveyed  it  to  defendants, 
and  proved  the  execution  of  the  deed.  Plaintiff  then  gave  evidence 
tending  to  show  that  the  deed  was  intended  to  ddlay  or  defraud  cred- 
itors. Heldy  that,  under  Comp.  Laws,  §  4933,  providing  that  an  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a  counterclaim,  is 
to  be  deemed  controverted  by  the  plaintiff  on  a  direct  denial  or  avoi.d- 
ance,  as  the  case  may  require,  the  issue  of  fraud  was  within  the 
pleadings,  and  it  was  error  for  the  court  to  make  no  finding  on  that 
issue.    Lyon  v.  Planklnton  Bank,  400. 

26.  Where,  in  an  action  against  the  sureties  on  an  injunctlonal  undertak- 
ing to  recover  damages  sustained  by  plaintiff  by  reason  of  being  kept 
out  of  possession  of  his  property,  the  rental  value  of  the  property 
was  shown  by  the  undisputed  testimony  of  competent  witnesses,  that 
admission  in  evidence  of  proceedings  before  a  referee,  had  without 
notice  to  defendants,  for  the  purpose  of  ascertaining  the  amount  of 
damages,  was  not  prejudicial.    Dennett  v.  Reisdorfer,  466. 

27.  Under  Comp.  Laws,  §  4650,  authorizing  the  granting  of  an  injunction 
to  stay  a  pending  judicial  proceeding  when  necessary  "to  prevent  a 
multiplicity  of  such  proceedings,"  where  an  injunction  restrains  an 
owner  of  property  from  interfering  with  the  possession  of  another 
pending  an  appeal  to  the  supreme  court  such  owner  cannot  obtain 
possessiofi  of  the  premises  by  virtue  of  a  judgment  of  ouster  obtained 
in  justice's  court  pending  such  appeal.    Dennett  v.  Reisdorfer,  466. 

28.  Under  Comp.  Laws,  §  3254,  subd.  4,  providing  that  where  a  person  pur- 
ports by  proper  instrument  to  grant  real  property  in  fee  simple, 
and  subsequently  ecquires  any  title  or  claim  of  title  thereto 
the  same  passes  by  operation  of  law  to  the  grantee,  where 
a  wife  is  not  the  owner  of  property,  and  merely  joins  her  husband  in 
a  quitclaim  deed  in  the  capacity  of  grantor's  wife,  she  is  not  estop- 
ped from  asserting  title  subsequently  acquired  in  her  own  right, 
though  the  deed  recites  that  she  and  her  husband  convey  all  the  right 
and  title  to  the  property.    State  v.  Kemmerer,  504. 

29.  Where  the  owner  of  an  undivided  interest  in  land  sues  his  co-owners 
for  his  share  of  the  profits  of  the  resale,  the  action  will  not  be  dis- 
missed on  the  theory  that  it  Is  one  to  settle  adverse  claims  to  realty, 
which  will  not  lie  by  one  not  in  possession.    Friedrlch  v.  Fergen,  541. 

30.  Comp.  Laws,  §  5449,  authorizing  any  person  claiming  an  estate  in  real- 
ty adversely  to  another  to  institute  an  action  for  the  determination  of 
such  adverse  claims,  does  not  change  the  nature  of  the  jurisdiction 
of  the  court  in  an  action  to  quiet  title,  but  such  jurisdiction  remains 
purely  equitable,  justifying  the  court  in  treating  the  verdict  of  a 
jury  in  such  a  case  as  advisory  merely,  and  finding  contrary  thereto. 
Reichelt  v.  Perry,  601. 
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31.  Where  defendant  in  an  action  to  quiet  title  seeks  by  answer  or  coun- 
terclaim to  quiet  title  in  himself,  equity  will  retain  Jurisdiction,  and 
proceed  to  a  final  determination  of  the  matters  at  issue  between  the 
parties,  even  though  the  complaint  did  not  give  such  jurisdiction. 
Corson,  J.,  dissenting.  Reichelt  v.  Perry,  601.  ' 

BEGEIVERS. 

1.  Under  Comp.  Laws,  §  5015,  providing  that  a  receiver  may  be  appointed 
•        for  an  insolvent  corporation,  the  circuit  court  has  jurisdiction  to  ap- 
point a  receiver  for  a  corporation  on  the  complaint  of  a  stockholder 
alleging  the  insolvency  of  the  corporation,  where  the  court  finds  that 
the  corporation  is  in  fact  insolvent.    Gates  v.  McGree,  247. 

2.  Where  a  circuit  court  has  appointed  a  receiver  of  a  corporation  at  the 

suit  of  one  stockholder  on  the  ground  if  its  insolvency,  another  cir- 
cuit court  cannot,  pending  the  receivership,  on  the  complaint  of  an- 
otlier  stockholder  and  judgment  creditor  alleging  fraud  in  the  first 
proceedings,  enjoin  the  receiver  from  performing  his  duties,  and  ap- 
point another  person  as  receiver,  the  latter  action  not  being  one  to  va- 
cate a  fraudulent  final  judgment,  but  being  an  attempt  to  stay  pend- 
ing proceedings,  and  hence  contrary  to  Comp.  Laws  §  4650,  prohibiting 
the  granting  of  an  injunction  to  stay  a  pending  judicial  proceeding. 
Gates  V.  McGee,  247. 

3.  Where  the  circuit  court  which  appointed  a  receiver  of  an  Insolvent 

corporation  may  remove  him  if  he  is  unfit,  and  appoint  a  proper 
person,  where  the  judgment  providing  for  the  appointment  of  a  re- 
ceiver may  be  vacated  by  the  court  whicfh  made  it  upon  a  showing  that 
it  was  fraudulently  procured,  and  where  the  judgment  appointing 
the  receiver  may  be  modified,  upon  a  proper  showing  by  the  court 
which  made  it,  no  reason  exists  for  another  circuit  court  exercising 
jurisdiction  for  the  correction  of  such  matters.    Gates  v.  McGee,  247. 

4.  Under  Comp.  Laws,  §  5531,  providing  that  the  supreme  court  may  issue 
a  writ  of  prohibition  to  an  inferior  court  where  there  is  no  adequate 
remedy  in  the  ordinary  course  of  law,  the  court  will  issue  a  writ  of 
prohibition  to  a  circuit  court  wTiich,  pending  a  receivership  of  a 
corporation,  has  assumed  jurisdiction  of  s^  action  against  the  receiver 
lawfully  appointed  by  another  court,  and  has  enjoined  the  receiver 
from  acting  as  such,  and  has  appointed  another  person  as  receiver, 
when  it  appears  that  appeals  from  such  orders  will  cause  such  delay 
as  may  lead  to  the  loss  of  corporate  property.    Gates  v.  McGee,  247. 

5.  Wbere  the  receiver  appointed  by  a  circuit  court  in  an  action  for  a 

receivership  of  an  insolvent  corporation  did  not,  by  answering  to 
the  merits,  waive  his  right  to  appeal  from  an  order  overruling  his 
demurrer  to  a  complaint  in  an  action  brought  against  him  in  another 
circuit  court  to  enjoin  him  from  acting  as  receiver,  nor  to  appeal 
from  the  order  denying  a  motion  to  dissolve  the  temporary  injunc- 
tion restraining  him  from  acting  as  receiver,  he  did  not  waive  his 
right  to  have  such  ruling  corrected  by  a  writ  of  prohibition.  Gates 
V.  McGee,  247. 

6.  Where  a  circuit  court,  after  another  circuit  court  has  appointed  a  re- 

ceiver of  a  corporation  at  the  suit  of  a  stockholder  on  the  ground  of 
its  insolvency,  takes  jurisdiction  pending  tbe  receivership  of  an  action 
against  the  corporation  and  receiver  on  complaint  of  another  stock- 
holder and  creditor  alleging  fraud  in  the  former  proceedings,  and  en- 
joins the  receiver  from  acting  as  such,  and  appoints  another  person 
as  receiver,  where  the  delay  caused  by  taking  an  appeal  from  the 
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orders  therein  made  may  lead  to  the  loss  of  corporate  property,  a 
case  arises  for  the  exercise  by  the  supreme  court  of  its  constitutional 
power  to  control  decisions  of  inferior  courts  by  means  of  prerogative 
and  remedial  writs.    Gates  v,  McGee,  247. 

BEDEMPTION. 

1.  A  counterclaim  in  a  suit  to  quiet  title  prayed  that  defendant's  claim  be 
adjudged  a  lien  on  the  premises  In  controversy  for  the  amount  due 
on  a  judgment  held  by  him.  The  sale  of  the  premises  under  the  judg- 
ment had  been  made  prior  to  the  commencement  of  the  suit,  but  on 
such  trial  a  continuance  was  granted,  at  defendant's  request,  and  an 
injunction  granted  restraining  defendant  from  disposing  of  the  cer- 
tificate of  sale,  and  from  receiving  a  sheriff's  deed  to  the  property, 
until  further  order  of  the  court.  Held,  that  the  effect  of  the  proceed- 
ings was  to  extend  the  time  for  redemption  from  defendant's  judg- 
ment, and  that  in  event  of  the  findings  being  for  defendant,  the  judg- 
ment should  be  that  he  have  a  lien  on  the  premises  for  the  amount 
due  on  his  judgment,  and  that  plaintiff  should  have  the  right  to  re- 
deem from  the  sale  under  the  judgment.  In  event  of  the  time  having 
expired  while  the  action  was  pending.    Muller  v.  Flavin,  52,  • 

BEGISTEB  OF  DEEDS. 

1.  Laws  1897,  Chap.  47,  §  1,  provides  that  the  salaries  of  registers  of  deeds 
shall  be  regulated  by  the  value  of  the  property  in  their  respective 
counties.  Section  2  declares  that,  if  the  county  commissioners  deem 
it  necessary,  they  may  fix  the  number  of  clerks  to  be  employed,  and 
the  compensation  they  shall  receive,  to  be  pair  from  the  special 
salary  fund  or  the  county  general  fund  by  warrant.  "Provided,  That 
the  total  amount  paid  to  the  register  of  deeds  for  salary  and  clerk 
hire  shall  not  exceed  the  amount  of  fees  collected"  by  him.  Held,  that 
where  a  register  of  deeds  had  received  all  the  fees  collected  by  him,  he 
was  entitled  to  nothing  more.    Smithson  v.  Pall  River  County,  34. 

RIOT. 

8ee  Criminal  Law,  10. 

RoADS. 
Bee  Highways, 

SALES. 

See  Contracts, 

1.  Defendant  executed  a  note,  interest  coupon  notes,  and  a  trust  deed. 
The  payee  and  trustee  were  officers  of  an  investment  company  ,which 
had  issued  debenture  bonds,  and  the  papers  were  delivered  by  such  of- 
ficers to  certain  trustees  for  the  holders  of  such  bonds,  the  invest- 
ment company  to  receive  all  interest  or  interest  coupons  due,  unless 
such  trustees  were  notified  that  the  company  had  failed  to  pay  inter- 
rst  on  any  such  bond.  At  maturity  of  a  coupon,  January  1,  1894,  it 
was  returned  to  such  company,  and  retained  until  a  receiver  was 
appointed,  the  next  June,  and  held  by  the  receiver  until  he  sold  it 
to  plaintiff,  in  1898.  In  1896  the  trustees  for  the  bondholders  sold 
the  principal  note  and  trust  deed  to  a  purchaser,  to  whom  the  payee 
and  trustee  named  in  the  deed  executed  an  assignment  in  due  form 
of  the  mortgage  and  the  note  or  notes  secured  thereby.  The  same 
year  defendant  conveyed  the  mortgaged  property  to  such  purchaser 
in  full  payment  of  the  debt,  and  the  purchaser  canceled  the  principal 
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note  and  trust  deed.  Held,  that,  even  If  tlie  sale  by  the  trustees  for 
the  bondholders  did  not  carry  with  it  the  1894  coupon,  the  transfer 
executed  by  the  payee  and  trustee  in  the  trust  deed  conveyed  the 
principal  note  and  all  coupons  to  the  purchaser,  and  by  such  settie- 
'uent  between  him  and  defendant  the  1894  coupon  was  paid.  Ormaby 
y.  Hale.  206. 

2.  Certain  bank  stock  was  sent  to  a  bank  in  South  Dakota  under  direction 
of  S.,  plaintiff's  alleged  agent,  with  a  draft  attached,  and  with  instrue- 
tions  to  deliver  to  S.  on  payment  of  the  draft  A  third  party  paid  the 
amount  of  the  draft,  but  was  refused  possession  of  the  stock  unless 
he  showed  authority  from  S.  to  receive  it.  He  later  directed  the  bank 
to  send  the  stock  to  S.  in  Denver,  which  it  did.  S.  afterwards  sold  the 
stock  to  defendant,  the  latter  having  no  knowledge  of  his  alleged  want 
of  title.  The  stock  never  was  in  plaintiff's  possession,  and  he  had  no 
bill  of  sale  or  written  evidence  of  purchase,  Heldy  that,  even  if  S.  was 
not  jointly  interested  in  the  purchase,  and  legally  authorized  to  sell 

•  the  stock,  he  was  an  undisclosed  agent  having  ostensible  ownership, 
and  defendant  obtained  title  by  his  purchase.    Garvin  v.  Pettee,  266. 

3.  In  claim  and  delivery  by  the  seller  of  a  threshing  machine  against 
the  purchaser,  on  the  latter's  failure  to  give  notes  and  mortgage 
therefor  as  agreed,  defendants  set  up  an  estoppel  in  that  defendants 
had  paid  freight  on  the  machine  with  knowledge  of  plaintiff's  agent, 
and  with  knowledge  of  such  agent  had  taken  possession  of  the  ma- 
chine, and  expended  money  in  repairing  the  same.  Held,  that  a  de- 
murrer to  the  defense  was  properly  sustained,  defendants  having 
agreed  to  pay  the  freight,  and  the  improvements  on  the  machine 
not  seeming  to  have  been  required  by  defects  therein.  J.  I.  Case 
Threshing  Machine  Co.,  v.  Eichinger,  530. 

4.  Since  defendants  were  seeking  to  charge  plaintiffs  by  the  acts  of  th^r 
agent,  it  was  proper  to  admit  in  evidence  the  agreement  unde^ 
which  the  agent  was  authorized  to  act  as  agent  and  containing  his 
instructions.     J.  I.  Case  Threshing  Machine  Co.  v.  Eichinger,  530. 

5.  Comp.  Laws,  §§  3643,  3644,  provide  that  a  buyer  must  pay  the  price 
of  the  thing  sold  on  its  delivery,  and  must  take  it  away  within  a  rea- 
sonable time  after  the  seller  offers  to  deliver  it;  and  on  an  agree- 
ment for  sale,  with  warranty,  the  buyer  has  a  right  to  inspect  the 
thing  sold  for  a  reasonable  time  before  accepting  it.  Ttfe  puchaser  of 
a  threshing  machine  gave  the  seller  an  old  machine  in  part  payment, 
and  agreed  to  give  notes  and  a  mortgage  for  the  balance.  The  pur- 
chaser paid  the  freight  on  the  new  machine,  and  on  its  arrival  un- 
loaded it,  and  put  the  same  in  running  order,  but  refused  to  give  the 

•  notes  and  mortgage.  Held,  on  claim  and  delivery  for  the  machine 
by  the  seller,  that  there  had  been  no  delivery.  J.  I.  Case  Threshing 
Mach.  Co.,  V.  Eichinger,  530. 

6.  The  machine  not  having  been  delivered,  defendants  were  not  entitled 
to  compensation  for  the  use  of  the  machine  for  the  time  it  was  held 
by  the  sheriff.    J.  I,  Case  Threshing  Mach.  Co.  v.  Eichinger,  530. 

7.  Where  an  agent  for  the  manufacturer  of  threshing  machines  falsely 
represents  to  a  purchaser  that  the  machine  purchased  is  shipped  and 
on  the  way,  and  relying  on  such  statement,  the  purchaser  delivers  an 
old  machine  in  part  payment,  the  seller  is  not  liable  for  damages 
to  the  purchaser  from  loss  of  the  use  of  the  old  machine  while  waiting 
for  the  arrival  of  the  new  one,  in  the  absence  of  a  showing  that  the 
agent  had  authority  to  make  such  representation,  or  that  the  seller 
knew  of  the  representation,  and  it  appearing  that  the  instructions 
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to  the  agent  forbade  any  agreement  to  deliver  on  any  particular  day, 
J.  I.  Case  Threshing  Mach.  Co.  v.  Eichinger,  530. 

8.  Where  a  buyer  of  merchandise  without  any  of  the  grounds  for  rescis- 
sion specified  by  Comp.  Laws,  §  3589,  repudiates  the  contract  of  sale 
and  notifies  the  seller  not  to  deliver,  the  seller  is  not  thereby  preclud- 
ed from  proceeding  with  the  performance  of  his  part  of  the  contract. 
Dowagiac  Mfg.  Co.  v.  Higlnbotham,  547. 

9.  Under  Comp.  Laws,  §  3258,  providing  that  title  is  transferred  by  an 
executory  agreement  for  the  sale  of  personal  property  when  the  buyer 
has  accepted  the  property,  or  when  the  seller  has  prepared  it  for  de-. 
Mrvery  and  offered  it  with  intent  to  transfer  the  title  in  the  manner 
prescribed  by  the  statute  relating  to  offer  of  performance,  where  a 
buyer  without  excuse  refuses  to  accept  personal  property  properly 
tendered  him  by  the  seller,  the  title  vests  in  the  buyer  as  if  he  had 
accepted  it.    Dowagiac  Mfg.  Co.  v.  Higlnbotham,  547. 

10.  Under  the  express  provisions  of  Comp.  Laws,  §  4590,  the  measure  of 
damages  for  the  refusal  of  a  buyer  to  accept  personal  property,  the 
title  to  which  is  vested  in  him  under  section  3258,  by  reason  of  a  ten- 
der by  the  seller,  is  the  contract  price.  Dowagiac  Mfg.  Co.  v.  Hig- 
lnbotham, 547. 

11.  A  certificate,  executed  by  a  buyer  of  machinery  warranted  to  do  a 
certain  amount  of  work  that  the  machinery  was  working  satisfactorily 
up  to  date,  did  not  preclude  him  from  thereafter  showing  that  he  w^s 
mistaken,  and  that  the  machinery  did  not,  in  fact,  comply  with  the 
warranty.    Lee  v.  Neumen,  642. 

12.  Where  a  buyer  of  warranted  machinery,  under  an  agreement  stipu- 
lating that  six  days'  possession  and  use  of  the  machinery  should  be 
conclusive  evidence  that  it  complied  with  the  warranty,  kept  and  used 
such  machinery  six  days,  it  was  competent  for  an  assignee  of  the 
purchase  money  notes  and  the  mortgage  given  to  secure  them  to 
waive  such  stipulation,  and  agree  to  take  back  the  machinery  if  it  did 
not  comply  with  the  warranty.    Lee  v.  Neumen,  642. 

13.  Where,  in  an  action  of  claim  and  delivery  for  the  possession  of  machin- 
ery and  other  personal  property  claimed  by  plaintiff  under  a  mort- 
gage given  by  defendant  to  secure  the  price  of  the  machinery,  it 
appeared  that  defendant  was  entitled  to  rescind  the  sale  for  breach  of 
warranty,  and,  further,  that  he  had  not  refused  to  surrender  the 
machinery  to  plaintiff  upon  his  demand  at  or  about  the  time  of  the 
institution  of  the  suit,  costs  were  properly  awarded  against  plaintiff. 
Fuller,  J.,  dissenting.    Lee  v.  Neumen,  642. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  An  instrument  directed  to  the  treasurer  of  a  school  district,  and  direct- 
ing the  payment  of  money  at  a  future  time,  not  being  in  conformity 
with  Laws  Dak.  1879,  Chap.  14,  §§44,  92,  giving  a  form  for  school 
warrants,  and  not  authorizing  the  issuance  of  warrants  payable  In 
the  future.  Is  not  a  school  warrant,  and  is  not  receivable  for  school 
taxes,  under  Laws  S.  D.  1891,  Chap.  14,  §  80,  providing  that  such 
warrants  shall  be  so  received.    Coler  v.  Sterling,  County  Treasurer,  41& 

2.  Under  Comp.  Laws,  §  5535,  providing  that  part  2  of  the  Code,  which 
Includes  Chapter  6,  which  is  the  statute  of  limitations,  shall  be  ap- 
plicable to  a  proceeding  under  the  chapter  which  relates  to  mandamus, 
etc.,  a  proceeding  in  mandamus  to  compel  a  school  treasurer  to  accept 
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in  payment  of  school  taxes  an  order  on  such  treasurer,  not  under  seal, 
and  payable  at  a  date  several  years  after  Its  issuance,  must  be  com- 
menced within  six  years  of  the  maturity  of  the  order,  under  Comp. 
Laws,  §  4850,  limiting  action  on  contract  to  six  years,  notwithstand- 
ing Laws  S.  D.  1891,  Chap.  14,  §  80,  making  school  warrants  receiv- 
able for  taxes,  which  was  passed  after  the  former  act,  does  not  ex- 
cept warrants  barred  by  limitation.    Coler  v.  Sterling.  415. 

SERVICE. 

See  Summons,  Service  of. 

See  Judgments,  3. 

1.  In  an  action  by  plaintiff  alone  to  recover  money  overpaid  by  him  on 
a  mortgage  given  by  himself  and  wife  on  his  wife's  property,  the 
amount  due  on  another  mortgage,  assumed  by  the  wife  as  part  of  the 
purchage  price  of  the  property  involved,  cannot  be  offset,  because  she 
is  not  a  party.    Harrison  v.  State  Banking  and  Trust  Co.,  304. 

2.  The  amount  due  on  such  mortgage  cannot  be  offset  where  not  pleaded 
as  a  defense  by  way  of  counterclaim  or  otherwise.  Harrison  v.  State 
Banking  and  Trust  Co.,  304. 

SliANDEB. 

1.  Where  the  slanderous  words  spoken  by  defendant  charged  plalntiil 
with  the  commission  of  a  crime,  injury  is  presumed,  and  failure  to 
prove  damages  is  not  a  ground  for  the  direction  of  a  verdict  for  de- 
fendant.   Bedtkey  v.  Bedtkey,  310. 

2.  Where  in  an  action  for  slander,  charging  plaintiff  with  the  commission 

of  an  Indictable  offense,  evidence  of  injury  to  feelings  is  admitted 
without  objection,  damages  are  recoverable  therefor.  Bedtkey  v. 
Bedtkey,  310. 

8.  Under  Comp.  Laws,  §  4924,  providing  that  no  variance  between  the  al- 
legations and  the  proof  shall  be  deemed  material  unless  the  adverse 
party  is  thereby  prejudicially  misled,  which  fact  must  be  proved,  a 
defendant  in  an  action  for  slander  is  not  entitled  to  a  reversal  on  the 
ground  of  a  variance  between  the  complaint  and  the  proof,  without 
showing  that  he  was  thereby  misled  to  his  prejudice.  Bedtkey  v. 
Bedtkey,  310. 

4.  In  an  action  for  slander,  an  objection  to  a  question  asked  plaintiff  on 
i' I  OSS-examination  in  reference  to  a  pending  action  for  divorce  be- 
tween herself  and  her  husband  is  properly  sustained,  she  not  having 
been  questioned  thereon,  and  It  not  being  material  to  the  issues 
presented.    Bedtkey  v.  Bedtkey,  310. 

5.  Where  defendant  in  an  action  for  slander  did  not  at  the  trial  claim 
to  have  been  misled  by  the  failure  of  the  complaint  to  disclose  the 
place  where  the  alleged  slander  was  uttered,  thd  court,  on  a  motion 
for  a  new  trial,  was  justified  in  holding  that  such  claim  then  raised 
was  without  merit.    Bedtkey  v.  Bedtkey,  310. 

SPECIFIC  PEBFOB.MANCE. 

1.  An  agreement  on  payment  of  part  of  the  price,  to  convey  realty  at  a  fu- 
ture date  on  the  vendee  executing  such  security  for  a  deferred  pay- 
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ment  as  may  at  that  time  be  agreed  on,  is  too  incomplete  to  author- 
ize a  decree  for  its  specific  performance.    Johnson  v.  Plotner,  154. 

STATUTES  GONSTBUED,  CITED,  COMPAKED,  ETC. 

COMPILED  LAWS  OF  SOUTH  DAKOTA. 

Section  487 '. 302 

Section  1022   587 

Section  1048  61 

Section  1094 587 

Section  1189   191 

Section  1191   192 

Section  1218   192 

Section  1324  189 

Section  1325   190 

Section  1326  190 

Section  1327 ■ 189 

Section  1328   190 

Section  1639   275 

Section  1643   7 

Section  2029   525 

Section  2519   437 

Section  2520   437 

Section  2562  • 110 

Section  2593  Ill 

Section  2771  524 

Section  2771  ^ 525 

Section  2793 414 

Section  2930 24 

Section  3254 505 

Section  3257 241 

Section  3258 ; 550 

Section  3297  438 

Section  3483  240 

Section  3485  240 

Section  3536 654 

Section  3589  550 

Section  3620 541 

Section  3643  539 

Section  3644  539 

Section  8977   14 

Section  3980 14 

Section  3987  14 

Section  4032 122 

Section  4273 373 

Section  4277  374. 

Section  4309  558 

Section  4439 .-. 541 

Section  4465 288 

Section  4570 259 

Section  4571  258 

Section  4590  550 

Section  4593  479 

Section  4650 255 

Section  4650  469 

Section  4697  446 

Section  4697  446 

Section  4698  196 

Vol.  15  S,  D.— 46 
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Section  4739  455 

Section  4739 547 

Section  4805  196 

Section  4813  360 

Section  4814  360 

Section  4815  360 

Sestion  4833  100 

Section  4833  138 

Section  4844  350 

Section  4850  101 

Section  4850 418 

Section  4856 139 

Section  4859  101 

Section  4899  291 

Section  4900 40 

Section  4900 : 43 

Section  4900 .* 78 

Section  4907  596 

Section  4909  93 

Section  4911  534 

Section  4912  58i 

Section  4913 •. 587 

Section  4914  327 

Section  4933  406 

Section  4933  ; 546 

Section  4934  375 

Section  4938 534 

Section  4939  86 

Section  4997  491 

Section  5002  491 

Section  5015 254 

Section  5024 65 

Section  5032  376-604 

Section  5034  • 535 

Section  5065  376 

Section  5066 49 

Section  5066 115 

Section  50u6  49 

Section  5067  116 

Section  5068 116 

Section  5071  376 

Section  5072 376 

Section  5080  261 

Section  5082  674 

Section  5083  574 

Section  5088  105 

Section  5090  50 

Section  5090  478 

Section  5090 479 

Section  5096 286 

Section  5097  439 

Section  5214  612 

Section  5216  612 

Section  5217  315 

Section  5260  166 

Section  5312 94 

Section  5342  191 

Section  5343  441 
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Section  5449  604 

Section  5464 524 

Section  5470 ' 380 

Section  5485 354-356 

Section  5530 257 

Section  5531 256 

Section  5535 419 

Section  5803 401 

Section  5803  490 

Section  6124  632 

Section  6481  168 

Section  6491 *. 168 

Section  6677 615 

Section  6678  615 

Section  6784  635 

Section  6807  635 

Section  7119  634 

Section  7175  630 

Section  7187 630 

Section  7308  172 

Section  7310 174 

Section  7311  172 

Section  7334  ...f 634 

Section  7351 635 

Section  7429 173 

Section  7499  360 

Section  7502 360 

Section  7503  360 

SESSION  LAWS  OF  SOUTH  DAKOTA. 

Session  Laws  1879,  Chapter    14 418 

Session  Laws  1889,  Chapter    26 430 

Session  Laws  1889,  Chapter    26 474 

Session  Laws  1890,  Chapter  105 546 

Session  Laws  1890,  Chapter  101 : 607 

Session  Laws  1890,  Chapter  101 j 609 

Session  Laws  1891,  Chapter    14 5 

Session  Laws  1891,  Chapter  14 417 

Session  Laws  1891,  Chapter    14 419 

Session  Laws  1891,  Chapter    14 424 

Session  Laws  1891,  Chapter  167 493 

Session  Laws  1891,  Chapter    79 ,. 495 

Session  Laws  1893,  Chapter    72 '. 49 

Session  Laws  1893,  Chapter  160 7 

Session  Laws  1893,  Chapter  133 296 

Session  Laws  1893,  Chapter    72 ; . .  472 

Session  Laws  1895,  Chapter  134 414 

Session  Laws  1895,  Chapter    64 629 

Session  LaVs  1895,  Chapter    73 632 

Session  Laws  1897,  Chapter    47 36 

Session  Laws  1897,  Chapter    72 148 

Session  Laws  1897,  Chapter    28 502 

Session  Laws  1897,  Chapter    54 503 

Session  I^aws  1897,  Chapter     95 555 

Session  Laws  1897,  Chapter     28 598 

REVISED  STATUTES,  U.   S. 

Section  2324  125 

Section  2339 62§ 
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Section  2340 525 

CONSTITUTION  OF  SOUTH  DAKOTA. 

Constitution,  Section     9,  Article     6 169 

Constitution,  Section  10,  Article     6 222 

Constitution,  Section     5,  Article     1 225 

Constitution,  Section     1,  Article     7 232 

Constitution,  Section     1,  Article     3 634 

Constitution,  Section  23,  Article     5 634 

SUBBOGATION. 

1.  Under  Comp.  Laws,  §  4856,  providing  that  an  action  for  relief  for  which 
no  period  of  limitation  is  provided  must  be  commenced  within  10 
years  after  the  cause  of  action  shall  have  accrued,  an  equity  suit, 
by  persons  voluntarily  paying  a  mortgage,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  will  be  deemed  barred  within  that  period 
after  payment.    Pollock  v.  Wright,  134. 

2.  Where  a  grantor  at  different  times  executed  deeds  to  two  different  per- 

sons to  the  same  property,  subject  to  a  mortgage,  one  who,  after  the 
deeds  have  been  recorded,  accepts  a  mortgage  from  tjie  second  gran- 
tee and  thereafter  pays  the  first  mortgage,  will  be  deemed  a  volun- 
teer in  regard  to  the  same,  and  will  not  be  entitled  to  be  subrogated 
to  the  prior  mortgagree's  interest.  CORSON,  J.,  dissenting.  Pollock  v. 
Wright,  134. 

SUMMONS,  SEBVICE  OF. 

1.  Lnder  Comp.  Laws,  §  4900,  providing  that  a  summons  may  be  served 
by  publication  when  the  person  on  whom  the  service  is  to  be  made 
cannot  be  found  witnin  the  state,  and  that  fact,  together  with  the 
fact  that  a  cause  of  action  exists  against  defendant,  appears  by  af- 
fidavit to  the  satisfaction  of  the  court,  the  court's  determination  can- 
not be  questioned  on  appeal  where  there  are  suflQcient  facts  stated  to 
call  into  exercise  the  judicial  mind.    Coughran  v.  Markley,  37. 

2.  An  affidavit  of  plaintiffs  attorney  that  after  a  summons  was  delivered 
to  the  sheriff  of  the  county  where  defendants  formerly  resided  for 
service,  and  was  returned  without  being  served,  affiant  inquired  of 
the  plaintiff  and  certain  persons.  Including  such  sheriff,  who  were 
acquainted  with  the  defendants  when  they  resided  in  that  county, 
concerning  their  whereabouts,  and  was  Informed  that  they  had  re- 
moved from  the  county  more  than  five  years  preceding  the  time  of  the 
inquiries,  and  that  their  whereabouts  were  unknown  to  the  persons 
of  whom  he  Inquired,  stated  sufficient  facts  to  call  into  exercise  the 
judicial  mind  of  the  court,  and  hence  will  not  be  reviewed  on  appeal. 
Coughran  v.  Markley,  37. 

3.  buch  affidavit  is  not  insufficient  for  not  containing,  a  statement  of 
facts  showing  that  a  cause  of  action  existed  against  defendants, 
where  the  verified  complaint  btated  a  cause  of  action,  and  was  made 
a  part  of  the  affidavit.    Coughran  v.  Markley,  37. 

4.  Comp.  Laws,  §  4900,  provides  that  where  it  appears  by  affidavit  to  the 
satisfaction  of  the  court  that  the  person  on  whom  service  of  sum- 
mons is  to  be  made  after  due  diligence  cannot  be  found  within  the 
state,  the  court  may  order  the  service  to  be  made  by  publication,  where 
defendant  is  not  a  resident  of  the  state,  but  has  property  therein. 
An  afiidavit  stated  that  defendants  were  not  residents  of  the  state. 
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but  resided  and,  at  the  time  of  making  the  application,  were  at  a 
certain  place  in  another  state.  Held,  sufficient  to  justify  a  finding 
that  the  persons  on  whom  the  service  of  the  summons  was  to  be  made 
could  not  be  found  within  the  state,  so  as  to  warrant  service  by  pub- 
lication.   Corson,  J.,  dissenting.  Cochran  v.  Germain,  77. 

5.  When  a  party  who  has  not  been  properly  served  with  process  appears 

in  a  case,  and  asks  to  have  a  decree  against  him  set  aside,  for  the  rea- 
son that  the  court  had  no  jurisdiction  of  his  person,  and  for  the  further 
reason  that  such  decree  was  procured  by  fraud  and  deceit,  and  was 
without  evidence  to  support  it,  such  appearance  is  general,  going  di- 
rectly to  the  merits,  and  is  a  waiver  of  all  defects  in  the  service  of 
process.    Henry  v.  Henry,  80. 

6.  Service  of  summons  by  a  minor  who  is  an  unofficial  person  is  not 
good,  under  Comp.  Laws,  J5  4899,  providing  service  may  be  by  the 
sheriff  or  "any  other  person  not  a  party  to  the  action.  Gllson  v.  Kue- 
nert,  291. 

7.  Right  to  have  action  dismissed  because  the  summons  was  served  by  a 
minor  is  not  waived  by  an  immaterial  cross-examination  of  the  per- 
son serving  the  summons,  as  to  his  citizenship  and  occupation,  by  de- 
fendant's counsel,  who  appeared  specially  to  move  for  dismissal  for 
want  of  jurisdiction.    Gilson  v.  Kuenert,  291. 

8.  An  objection  that  a  complaint  was  not  made  a  part  of  the  affidavit 
for  publication  of  summons,  and  that  therefore  the  affidavit  failed  to 
show  a  cause  of  action  against  defendants,  was  untenable,  where  the 
affidavit  referred-  to  the  complaint,  and  the  order  of  publication  re- 
cited that  it  was  made  on  affidavit  and  complaint.  Wiley  v.  Carson, 
298. 

9.  Comp.  Laws,  §  494,  provides  for  the  appointment  of  notaries  public  who 
"shall  have  power  ♦  ♦  ♦  to  administer  oaths."  Section  503  re- 
quires the  notary  to  provide  an  official  seal,  and  deposit  an  impression 
with  the  secretary  of  the  state.  Section  504  requires  him  to 
deposit  an  impression  of  his  seal,  together  with  his  official  signature, 
with  the  clerk  of  the  courts  of  his  county.  Section  501  provides  that 
the  notary  shall  keep  a  record  of  his  proceedings,  which  record,  "cer- 

%  tified  by  the  notary  under  seal,"  shall  be  competent  to  prove  certain 
facts.  Held,  that  the  affixing  by  a  notary  of  his  seal  to  the  verifica- 
tion of  a  complaint,  not  being  expressly  required  by  statute,  was  not 
absolutely  essential  to  its  validity  as  a  verified  complaint,  Wiley  v. 
Carson,  298. 

10.  The  court  sitting  in  a  county  in  which  a  complaint  is  verified  can  take 
judicial  notice  of  the  fact  that  the  notary  whose  name  is  subscribed 
to  the  verification  is  duly  authorized  to  act  as  such.  Wiley  v.  Carson, 
298. 

11.  A  publication  of  summons  reciting  the  complaint  as  filed  March  7th, 
whereas  it  was  not  in  fact  filed  until  March  8th,  was  not  ground  for 
setting  aside  a  default,  where  the  complaint  was  filed  prior  to  the 
first  publication,  as  required  by  Comp.  Laws,  §  4900,  subd.  5,  and  the 
mistake  in  the  summons  could  not  have  misled  defendants.  Wiley  v. 
Carson,  298. 

12.  Where  defendant,  seeking  to  have  a  default  judgment  in  divorce  set 
aside  for  failure  of  the  affidavit  of  publication  to  allege  what  dili- 
gence or  effort  had  been  used  to  find  the  defendant  within  the  state, 
does  not  seek  leave  to  answer,  the  only  question  is  whether  the  af- 
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fldaylt  was  suflacient  to  call  for  judical  action.  Peterson  v.  Peterson, 
462. 

13.  Where  an  affidavit  for  publication  in  divorce  alleged  that  defendant 
was  not  within  the  state;  that  she  was  a  resident  of  another  state, 
giving  lier  postoffice  address  there,  and  alleging  that  plaintiff's  knowl- 
edge of  sucli  fact  was  derived  from  letters  from  the  defendant  re- 
ceived within  the  last  three  days,  stating  her  address — ^it  was  suf- 
ficient to  call  for  Judicial  action,  and  a  default  would  not  be  set  aside 
on  an  application  which  did  not  seek  leave  to  answer.  Peterson  v.  Pe- 
terson, 462. 

ST7BETIES. 

See  Undertakings;    Guaranty, 

1.  Under  Comp.  Laws,  §  4309,  providing  that  a  surety  is  entitled  to  the 
benefit  of  every  security  held  by  the  creditor  or  a  co-surety,  where 
the  maker  of  a  collateral  security  note  given  to  further  secure  the 
payment  of  another's  note,  already  secured  by  a  mortgage,  pays  the 
collateral  note,  and  takes  an  assignment  of  the  original  note  and  the 
mortgage,  such  note  and  mortgage  may  be  enforced  by  such  assignee. 
Park  V.  Robinson,  551. 

TAXATION. 

See  Tax  Titles. 

1.  An  instrument  directed  to  the  treasurer  of  a  school  district,  and  direct- 

ing the  payment  of  money  at  a  future  time,  hot  being  in  conformity 
with  Laws  Dak.  1879,  Chap.  14,  §§  44,  92,  giving  a  form  for  school 
warrants,  and  nbt  authorizing  the  issuance  of  warrants  payable  in 
the  future,  is  not  a  school  warrant,  and  is  not  receivable  for  ^hool 
taxes,  under  Laws  S.  D.  1891,  Chap.  14,  §  80,  providing  that  such 
warrants  shall  be  so  received.  Coler  v.  Sterling,  County  Treasurer, 
415. 

2.  Under  Comp.  Laws,  §  5535,  providing  that  part  2  of  fhe  Code,  which 
includes  Chapter  6,  which  is  the  statute  of  limitations,  shall  be  ap- 
plicable to  a  proceeding  under  the  chapter  which  relates  to  mandamus, 
etc.,  a  proceeding  in  mandamus  to  compel  a  school  treasurer  to  accept 
in  payment  of  school  taxes  an  order  on  such  treasurer,  not  under  seal, 
and  payable  at  a  date  several  years  after  its  issuance,  must  be  com- 
menced within  six  years  of  the  maturity  of  the  order,  under  Comp. 
X^ws,  §  4850,  limiting  action  on  contract  to  six  years,  notwithstand- 
ing Laws  S.  D.,  1891,  Chap.  14,  §  80,  making  school  warrants  receiv- 
able for  taxes,  wbicli  was  passed  after  the  former  act,  does  not  ex- 
cept warrants  barred  by  limitation.    Coler  v.  Sterling,  415. 

a.  A  sinking  fund  tax,  authorized  by  Laws  1897,  Chap.  28,  §  71  to  pay 
interest  on  and  principal  of  outstanding  debt,  is  void,  where  there 
are  merely  ordinary  county  warrants  outstanding.  Chicago  ft  N.  W. 
Ry.  Co.  V.  Faulk  County,  501. 

4.  Even  if  a  taxpayer  may  be  estopped  by  lapse  of  time  from  resisting 
collection  of  void  tax,  there  is  no  laches,  having  such  effect,  where, 
in  February  succeeding  levy  in  September,  he  makes  offer  to  pay 
legal  taxes,  which  is  rejected,  and  the  following  September,  under 
agreement  with  the  county  that  it  should  not  affect  its  rights,  pays 
the  admitted  legal  tax,  and  in  November  commences  action  to  re- 
strain collection  of  the  disputed  tax.  Chicago  6  N.  W.  Ry.  Co.  v.  Faulk 
County,  501. 
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5.  Inasmuch  as  Comp.  La>¥8,  §§  1022-1094,  relative  to  incorporated  towns, 

do  not  expressly  give  a  town  authority  to  assess  the  cost  of  laying 
water  mains  against  the  abutting  property,  and  an  implication  of 
such  authority  is  repelled  by  the  fact  that  such  assessments  for 
other  improvements  are  expressly  authorized,  together  with  the  fact 
that  no  power  to  tax  exists  independent  of  statute,  a  town  has  no  au- 
thority to  assess  abutting  property  for  laying  mains.  Lee  v.  Town  of 
Mellette,  586. 

6.  Comp.  Laws,  §  4912,  provides  that  a  defendant  may  demur  to  the  com- 
plaint when  it  shows  on  its  face  that  causes  of  action  have  been  im- 
properly united,  and  section  4913  provides  that  failure  to  demur  to 
such  defect  shall  be  a  waiver  of  the  same.  Held,  that,  in  a  suit  by 
two  abutting  owners  to  restrain  a  special  assessment,  failure  to  de- 
mur on  the  ground  that  two  causes  were  united  in  one  complaint 
waived  the  objection.    Lee  v.  Town  of  Mellette,  586. 

7.  Where  a  city  was  totally  wanting  in  authority  to  levy  a  certain  special 

assessment,  relief  by  injunction  was  proper.  Lee  v.  Town  of  Mel- 
lette, 586. 

8.  Under  Comp.  Laws,  §  4907,  requiring  i  complaint  to  contain  a  plain 

and  concise  statement  of  the  facts  constituting  a  cause  of  action,  al- 
legations in  a  complaint  by  a  telephone  company  to  restrain  the  col- 
lection of  a  tax  that  the  total  value  of  its  property  for  which  it  was 
liable  for  taxation  was  about  a  certain  amount,  that  the  amount 
sworn  to  in  a  statement  returned  to  the  auditor  was  the  full  assess- 
able value  of  its  property,  that  the  assessment  placed  by  the  board 
on  complainant's  property  was  void  because  there  was  no  meeting  of 
the  board  as  required  by  law,  that  no  assessment  was  made  at  the 
time  fixed  by  law,  that  the  assessment  was  made  when  the  board 
had  no  power  to  assess  the  property,  and  that  the  board  did  not  sit 
as  a  board  of  equalization,  involve  conclusions  of  law,  and  cannot 
be  cotisldered  in  determining  its  sufficiency.  Iowa  and  Dakota  Tel. 
Co.  V.  Schamber,  State  Treasurer,  588. 

9.  A  complaint  by  a  telephone  company  in  an  action  to  restrain  the  col- 

lection of  a  state  tax  whi6h  fails  to  show  what  amount  of  taxes  were 
levied,  or  what  the  rate  of  the  levy  was,  is  insufficient.  Iowa  and  Da- 
kota Telephone  Co.,  v.  Schamber,  State  Treasurer,  588 

10.  Under  Laws,  1897,  Chap.  28,  §  59,  requiring  telephone  companies  to 
furnish  the  auditor  on  July  1st  a  sworn  statement  showing  certain 
required  facts,  and  section  60,  providing  that,  if  the  statement  is  not 
received  by  the  first  Monday  of  August,  the  auditor  shall  obtain  the 
necessary  facts,  laying  them  before  the  board  of  assessment,  where 
a  telephone  compajiy  fails  to  furnish  a  sworn  statement,  and  an  as- 
sessment is  made  by  the  board  on  the  day  following  the  first  Monday 
of  August,  it  cannot  complain  of  any  irregularity  as  to  the  time  of 
the  assessment.  Iowa  and  Dakota  Telephone  Co.  v.  Schamber,  State 
treasurer,  588. 

11.  Where  the  state  board  of  assessment,  composed  of  the  persons  desig- 
nated by  Laws  1897,  Chap.  28,  §  43,  is  regularly  convened  by  operation 
of  law  wflen  a  telephone  company's  property  is  assessed  for  taxation, 
the  company  cannot  complain  that  the  board  was  previously  organized 
by  persons  who  were  not  designated  as  members.  Iowa  and  Dakota 
Telephone  Co.  v.  Schamber,  State  Treasurer,  588. 

12.  A  telephone  company  falling  to  furnish  the  sworn  statement  to  the 
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auditor  required  by  Laws  1897,  Chap.  28,  §  59,  cannot  claim  that  the 
equalization  board  could  not  Increase  the  value  of  its  property  as 
given  in  the  statement  without  notice;  for  there  being  no  sworn 
statement,  the  rules  relating  to  boards  of  equalization  where  assess- 
ments are  increased  without  notice  are  inapplicable.  Iowa  and  Da- 
kota Telephone  Co.  v.  Schamber,  State  Treasurer,  588. 

13.  'Where  a  telephone  company's  property  was  assessed  on  August  2nd, 
and  it  received  notice  on  the  4th,  the  court  will  not  presume.  In  the 
absence  of  evidence,  that  the  board  adjourned'  without  afiTordlng  the 
company  an  opportunity  to  be  heard.  Iowa  and  Dakota  Telephone 
Co.  V.  Schamber,  State  Treasurer,  588 

14.  In  a  suit  by  a  telephone  company  to  restrain  the  collection  of  a  state 
tax,  an  allegation  that  the  assessment  greatly  exceeded  the  assess- 
ments in  certain  counties  is  insufficient  to  show  that  the  assessment 
exceeded  that  of  other  property  in  the  state.  Iowa  and  Dakota  Tel- 
ephone Co.  V.  Schamber,  State  Treasurer,  588. 

TAX  TITUSS. 

1.  Under  Comp.  Laws,  §  5449, -providing  that  an  action  may  be  brought 
against  any  person  claiming  an  Interest  in  real  estate  adverse  to 
plaintiff,  a  complaint  in  a  suit  to  quiet  title  Is  sufficient  to  state  a  cause 
of  action  which  alleges  that  plaintiff  is  the  owner  and  in  possession 
under  a  tax  deed,  and  which  sets  out  the  proceedings  culminating 
In  the  tax  sale,  and  alleges  that  the  defendants  claim  title  through 
conveyances  and  mortgages  from  prior  owners,  but  that  plaintiff's 
title  is  superior  thereto.     Bennett  v.  Darling,  1. 

2.  Where  the  object  in  a  suit  to  quiet  title  that  the  tax  deed  on  which 

plaintiff  relies  is  Invalid  on  its  face  is  presented  by  an  objection  to 
its  introduction  in  evidence,  it  may  be  considered  on  appeal,  though , 
the  appeal  is  from  the  judgment  alone,  and  the  evidence  is  not  in  the 
record.     Bennett  v.  Darling,  1. 

3.  Separate  parcels  of  land  sold  for  taxes  to  the  same  person  may  be  in* 
eluded  in  the  same  deed,  either  at  common  law,  or  under  Laws  1891, 
Chap.  14,  §  110,  expressly  authorizing  such  practice.  Bennett  ri 
Darling,  1. 

4.  The  inclusion  of  several  separate  tracts  of  land  sold  for  taxes  to  the 

same  person  in  one  deed  does  not  raise  a  presumption  that  the  land 
was  sold  in  gross,  instead  of  in  separate  parcels.  Bennett  v.  Darling. 
1. 

5.  Where  the  complaint  In  an  action  to  quiet  title  by  a  taxpayer  alleges 
the  proceedings  leading  to  the  tax  sale,  and  the  defendants  deny  all 
allegations  concerning  the  assessment  of  taxes,  on  Information  and 
belief,  the  pleadings  put  the  validity  of  the  assessment  in  issue, 
and  authorize  a  reference  to  determine  the  taxes  properly  chargeable 
against  the  land.    Bennett  v.  Darling,  1. 

6.  The  defendants  in  a  suit  to  quiet  a  tax  title  who  are  defeated  cannot 
complain  of  the  action  of  the  court  in  giving  them  an  opportunity  to 
secure  the  cancellation  of  the  tax  deed  by  paying  the  taxes,  interest, 
and  costs.    Bennett  v.  Darling,  1. 

7.  Under  Sess.  Laws  1891,  Chap.  14,  §  121,  providing  that  the  lawful  hold- 

er of  the  certificate  of  purchase  of  land  sold  for  taxes  shall  cause 
notice  of  the  expiration  of  the  time  of  redemption  to  be  served  on 
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the  person  in  possession,  as  provided  by  law  for  the 
summons,  signed  by  him,  his  agent  or  attorney  the  affld 
vice,  signed  and  verified  by  the  holder  of  the  certificate,  1 
attorney,  to  be  filed,  service  by  a  third  person  who  is  in 
represented  as  the  agent  or  attorney  of  the  holder  of  tl 
is  ineffective.    Rector  &  Wilhelmy  Co.  v.  Maloney,  271. 

Under  Sess.  Laws,  1891,  Chap.  14,  §  121,  requiring  service 
the  expiration  of  the  time  for  redemption  of  land  sold  i 
be  made  either  personally  or  by  publication  "on  the  pers< 
name  the  land  is  taxed."  a  published  notice  addressed  * 
may  concern."  and  not  containing  the  name  of  the  non 
whose  name  the  property  was  taxed,  was  insuflicient.  R< 
helmy  Co.  v.  Maloney,  271. 

A  statute  prescribing  a  particular  form  for  a  tax  deed  n 
stantially  pursued  or  the  deed  will  be  void.  Rector  &  ^ 
V.  Maloney,  271. 

A  tax  deed,  void  for  want  of  notice,  cannot  be  made  effe* 
issuance  of  an  amended  deed,  without  notice,  more  than 
after  the  execution  of  the  original.  Rector  &  Wilhelmy 
loney,  271. 


11.     A  tax  list^as  follows: 


Namk 

Description 

3 

o 

1 

H.  S.  Sutliff 
Barbara  George 

Lots  1  and  2  S.  E.  4  N.  E.  4 

S.:W..4  N.  E.  4  &  W.  2  S.  E.  4              R.  W* 
D.  0.  Ry. 

1 

— does  not  sufficiently  describe  the  latter  tract,  the  failure 
section,  township  and  range  and  the  phrase,  "Less  R.  W 
rendering  the  description  unintelligible.     Stokes  v.  Allen 

12.  A  notice  of  expiration  of  redemption  from  a  tax  sale 
to  give  the  section,  township  or  range  of  the  property  i{ 
pliance  with  Sess.  Laws  1891,  Chap.  14,  §  121,  requirinj 
to  contain  a  description  of  the  property  sold,  etc.    Stokes  '\ 

13.  Under  Sess.  Laws  1891,  Chap.  14,  §  118,  providing  that  "t 
occupant  of  lands  sold  for  taxes  or  any  other  person  may 
same  at  any  time  within  two  years  or  at  any  time  befor 
tion  of  a  deed  by  the  county  treasurer,"  a  tax  deed  issued 
demption  of  the  property  is  void.    Stokes  v.  Allen,  421. 

14.  A  tax  deed,  though  void  on  its  face,  constitutes  color  of  t 
real  owner  is  entitled  to  have  it  cancelled.    Stokes  v.  Al] 

TOWNS  AND  TOWNSHIPS. 

See  Municipal  Corporations. 
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TBIAIi. 

See  Jury,  Practice. 

1.  Where  a  bank  sued  to  recover  money  alleged  to  have  been  loaned  to  a 
partnership,  and  defendant  alleged  that  the  money  was  loaned  to  a 
corporation  and  denied  that  he  was  connected  with  the  alleged  part- 
nership, evidence  by  plaintiff's  cashier  that  the  money  was  loaned 
to  persons  with  whom  defendant  had  business  relations,  but  leaving  it 
doubtful  whether  they  were  co-partners  or  officers  of  a  corporation, 
and  whether  the  money  was  loaned  to  them  in  the  one  capacity  or  the 
other,  and  by  defendant  that  he  was  interested  in  the  transaction  only 
as  a  stockholder,  produced  such  a  conflict  as  to  require  submission  to 
the  jury.     Merchants  Nat.  Bank  v.  Stebbins,  et  al.,  280. 

2.  The  proof  by  uncontradicted  evidence  on  behalf  of  the  plaintiff  of  an 
issue  of  fact  raised  by  the  pleadings  does  not  authorize  the 
court  to  take  the  issue  from  the  jury.  Wilson  v.  Commercial  Union 
ins.  Co.   322. 

3.  Where  the  pleadings  in  an  action  on  a  fire  policy  raise  the  issue 
whether  proper  proofs  of  loss  were  made,  the  fact  that  proof  thereof 
may  have  been  waived  by  a  plea  that  the  value  of  the  property  de- 
stroyed has  never  been  ascertained  in  the  manner  provided  for  in  the 
policy  does  not  authorize  the  court  to  take  the  issue'  from  the  jury. 
Wilson  V.  Commercial  Union  Ins.  Co.,  322. 

4.^  The  right  of  a  defendant  to  have  all  the  issues  of  fact  submitted  to* the 
jury  is  not  waived  by  his  motion  to  direct  a  verdict,  unless  the  plain- 
tiff also  asks  a  directed  verdict.  Wilson  v.  Commercial  Union  Ins. 
Co.,  322. 

• 

5.  The  failure  to  request  instructions  does  not  relieve  the  court  from  the 

duty  of  instructing  on  all  the  issues,  and  an  exception  to  an  in- 
struction limiting  the.  jury  to  certain  issues  is  sufficient  to  authorize 
a  review  of  the  action  of  the  court  in  failing  to  submit  other  issne& 
Fuller,  J.,  dissenting.    Wilson  v.  Commercial  Union  Ins,  Co..  322. 

6.  Under  Comp.  Laws,  §  4934,  providing  that  no  variance  between  plead- 
ing and  proof  shall  be  deemed  material  unless  the  other  party  is 
actually  misled  to  his  prejudice,  etc.,  an  alleged  variance  should  be 
disregarded  by  the  trial  court  where  the  other  party  fails  to  suggest 
that  he  has  been  misled.    Meldrum  v.  Kenefick,  370. 

7.  Comp.  Laws,  §  5032,  provides  that  an  issue  of  law  must  be  tried  by 
the  court,  and  that  an  issue  of  fact  for  the  recovery  of  money  only 
must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived  as  provided  in 
section  5065.  Section  5065  declares  that  "trial  by  jury  may  be  waived 
by  the  several  parties  to  an  issue  of  fact  in  actions  arising  on  contract 
or  for  the  recovery  of  specific  real  or  personal  property  with  or  with- 
out damages,  and  with  the  assent  of  the  court  in  other  actions,"  by 
written  consent  filed  with  the  clerk  Held,  not  to  require  the  court, 
without  its  consent,  to  try  issues  of  fact  in  a  common-law  action, 
though  the  parties  have  by  written  stipulation,  waived  a  jury  trial. 
Meldrum  v.  Kenefick,  370. 

8.  Relieving  the  parties  from  a  stipulation  is  within  the  discretion  of 
the  court  and  will  not  be  reviewed  unless  the  discretion  is  abused. 
Meldrum  v,  Kenefick,  370. 

9.  In  an  action  to  recover  the  value  of  cattle  taken  under  execution  from 
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the  possession  ef  the  judgment  debtor,  after  such  debtor  had 
that  the  cattle  taken  belonged  to  plaintiff,  and  were  marked 
before  being  delivered  to  witness  to  be  kept  for  a  week  or  tw 
sooner  sold,  he  was  asked  as  to  his  custom  in  regard  to  brani 
tie  that  he  had  purchased  before  taking  them  home.  Held, 
fendant's  objection  to  such  question  was  properly  sustained, 
son  v..  Jordan,  Sheriff,  395. 

10.  Where  an  answer  of  witness  is  not  responsive  to  the  quest 
an  objection  thereto  is- sustained,  but  the  answer  is  not  strk 
or  withdrawn  from  the  jury,  an  assignment  of  error  with  r 
thereto  will  not  be  considered  Anderson  v.  Jordan,  Sheriff, 

11.  Where,  in  an  action  to  recover  the  value  of  cattle  taken  unde 
tion  from  the  possession  of  the  judgment  debtor,  it  is  con< 
shown  that  all  the  cattle  on  the  debtor's  ranch  had  his  branc 
those  taken,  the  fact  that  such  debtor  was  not  permitted  to 
whether  he  had  a  brand  for  his  cattle  did  not  prejudice  plaini 
derson  v.  Jordan,  Sheriff,  395. 

12.  In  an  action,  to  recover  the  value  of  cattle  taken  under  executi 
the  possession  of  the  judgment  debtor,  who  testified  that 
keeping  them  for  plaintiff,  the  testimony  of  a  grain  dealer,  w 
nothing  of  the  transaction,  as  to  whether  he  sold  hay  to  sue! 
about  that  time,  which  was  charged  to  plaintiff,  was  properly  < 
Anderson  v.  Jordan,  Sheriff,  395. 

13.  In  an  action  to  recover  the  value  of  cattle  taken  under  execut; 
the  possession  of  the  judgment  debtor,  where  the  defendan 
has  testified  on  cross-examination  that  he  took  the  cattle  whi 
not  branded  because  there  was  a  chattel  mortgage  on  those  tl 
branded,  it  was  not  error  to  permit  him  to  repeat  this  testii 
re-direct  examination.     Anderson  v.  Jordan,   Sheriff,  395. 

14.  At  the  close  of  the  evidence  in  a  civil  action,  plaintiff  reque 
court  to  put  its  charge  in  writing,  and  sent  it  out  to  the  ju 
their  retirem-ent.  The  court,  however,  charged  the  jury  oi 
objection  being  taken  \intil  the  charge  was  finished  when 
excepted  to  the  charge  not  being  in  writing;  and  thereu 
court  directed  the  reporter  to  transcribe  the  charge  into  longh 
to  deliver  it  to  the  bailiff  having  the  jury  in  charge,  no  c 
being  taken  to  such  direction.  The  reporter  asked  plainti 
really  wished  the  jury  to  have  the  charge  in  writing,  and,  ( 
told  "Yes,"  wrote  it  out  and  delivered  it  to  the  bailiff.  Ht 
plaintiff  being  presumed  to  have  heard  the  court's  directioi 
reporter  and  having  assented  to  the  reporter's  delivering  th( 
to  the  bailiff,  tbere  was  a  waiver  by  plaintiff  of  objection  t< 
regularity  of  the  proceedings.    Kirby  v.  Berguin,  444. 

15.  In  an  action  by  the  assignee  of  a  note  against  the  maker,  whe 
defense  was  that  the  note  was  procured  from  defendant  by  p 
assignor  in  settlement  of  an  order  for  lightning  rods  frau 
procured  by  such  assignor  from  defendant,  defendant's  coi 
his  argument  to  the  jury,  stated  that  he  had  read  in  a  paper  tl 
tiff  had  a  large  number  of  houses,  but  that  he  did  not  believe 
any  of  his  assignor's  lightning  rods  on  them.  Held,  that  the 
did  not  transcend  the  license  allowed  attorneys  in  their  argui 
the  jury.     Kirby  v.   Berguin,   444. 

16.  It  is  the  province  of  the  court  to  declare  the  legal  effect  of  a 
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proved  by  the  uncontro verted  testimony,  there  ^ being  no  Intimation 
of  fraud  or  mistake.    Hughes  v.  Rudy,  460. 

17.  Laws  1893,  Chap.  72,  §  1,  requiring  that  "upon  the  trial  of  a  question 
of  fact  by  the  court  its  decision  must  be  given  in  writing  and  filed 
with  the  clerk  within  30  days  after  the  cause  is  submitted  for  de- 
cision," is  directory,  and  failure  to  file  the  same  within  the  time 
limited  will  not  affect  the  judgment.    Edmunds  v.  Riley,  470. 

18.  Judgment  for  plaintiff  by  default  having  been  vacated,  it  api^eared 
from  the  court's  Journal  that  the  case  Was  regularly  called  for  trial 
on  July  6,  1893,  a  jury  waived,  witneisses  examined,  and  further  trial 
continued  until  the  following  day.  On  July  7th,  there  was  no  mention 
of  the  case  in  the  journal,  and  no  record  of  any  judgment  except  the 
following  in  the  docket  opposite  the  title  of  the  case,  in  the  clerk's 
handwriting:  "July  6th,  the  case  tried  to  the  court,  July  ?th,  judg- 
ment for  defendant."  ^even  years  thereafter,  defendant  presented 
to  the  court  an  aflidavit  of  the  court  reporter  of  1892,  from  which  it 
appeared  that  at  the  close  of  the  trial  in  July,  1892,  the  then  judge 
directed  the  reporter  to  take  down  in  shorthand  the  findings  of  the 
court  and  its  conclusions  of  law,  and  he  annexed  to  his  affidavit  a 
transcript  of  the  findings  and  conclusions^  Held  proper  for  the  judge 
in  office  to  adopt  the  findings  annexed  to  the  reporter's  affidavit,  and 
sign  the  same  as  the  findings  of  the  court,  and  to  enter  judgment 
thereon.    Edmunds  v.  Riley,  470. 

19.  An  objection  that  the  insufficiency  of  the  evidence  to  justify  the  find> 
ings,  and  errors  of  law,  could  not  be  reviewed,  for  the  reason  that 
it^  did  not  affirmatively  appear  from  the  abstract  that  specifications 
of  the  particulars  on  which  the  evidence  was  claimed  to  be  insuffi- 
cient, and  the  particular  errors  of  law  relied  on,  were  annexed  to  or 
made  part  of  the  bill  of  exceptions,  was  bad,  where  respondents  did 
not  file  an  additional  abstract  denying  that  such  specifications  were 
annexed  to  the  bill  of  particulars.    Taylor  v.  Vandenberg,  480. 

20.  The  trial  court,  in  trying  a  case  without  a  jury,  must  make  findings 
on  every  issue  raised  by  the  pleadings;  and  if  it  fails  to  do  so.  a 
new  trial  will  be  granted,  or  the  case  sent  back,  with  directions  to 
find  on  all  the  issues.     Taylor  v.  Vandenberg,  480. 

21.  It  could  not  be  said  that  the  court,  in  making  certain  findings  in  tB.- 
vor  of  defendant,  necessarily  found  the  allegations  of  the  complaint 
against  the  plaintiff,  where  It  was  specially  requested  by  plaintiff 
to  make  findings  on  all  the  omitted  issues,  and  refused  to  do  so. 
Taylor  v.  Vandenberg,  480. 

22.  Where  in  an  action  for  injuries,  there  is  no  confiict  in  the  evidence, 
the  question  of  negligence  is  for  the  court  Bohl  v.  City  of  Dell 
Rapids,  669. 

23.  On  a  motion  for  a  direct  verdict  at  the  close  of  plaintiff's  evidence, 
such  evidence  will  be  taken  as  true,  and  be  given  the  most  favorable 
construction  for  plaintiff  that  it  will  bear.  Bohl  v.  City  of  Dell  Rap- 
ids, 669. 

TRUSTS  AND  teUSTEES. 

See  Banks  and  Banking. 

1.  Defendant  executed  a  note,  interest  coupon  notes,  and  a  trust  deed. 
The  payee  and  trustee  were  officers  of  an  investment  company,  which 
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had  issued  debenture  bonds,  and  the  papers  were  delivered  by  such  of- 
ficers to  certain  trustees  for  the  holders  of  such  bonds,  the  invest- 
ment company  to  receive  all  interest  or  interest  coupons  due,  unless 
such  trustees  were  notified  that  the  company  had  failed  to  pay  in- 
terest on  any  such  bonds.  At  maturity  of  a  coupon,  January  1, 1894,  it 
was  returned  to  such  company,  and  retained  until  a  receiver  was 
appointed,  the  next  June,  and  held  by  the  receiver  until  he  sold  it 
to  plaintiff,  in  1898.  In  1896  the  trustees  for  the  bondholders  sold 
the  principal  note  and  trust  deed  to  a  purchaser,  to  whom  the  payee 
and  trustee  named  in  the  deed  executed  an  assignment  in  due  forpi 
of  the  mortgage  and  the  note  or  notes  secured  thereby.  The  same 
year  defendant  conveyed  the  mortgaged  property  to  such  purchaser 
in  full  payment  of  the  debt,  and  the  purchaser  canceled  the  principal 
note  and  trust  deed.  Held,  that,  even  if  the  sale  by  the  trustees  for 
the  bondholders  did  not  carry  with  it  the  1894  coupon,  the  transfer 
executed  by  the  payee  and  trustee  in  the  trust  deed  conveyed  the 
principal  note  and  all  coupons  to  the  purchaser,  and  by  such  settle- 
ment between  him  and  defendant  the  1894  coupon  was  paid.  Ormsby 
v.  Hale.  206. 

UNDSBTAKIKG8. 

See  Injunction. 

Though  an  undertaking  on  appeal  is  not  sufilcient  as  a  statutory  stay 
bond  because  of  the  omission  of  certain  words,  yet  the  sureties  hav- 
ing been  required  to  justify  in  the  sum  of  $2,000,  and  by  Its  words 
having  undertaken  not  only  to  pay  costs  and  damages  to  the  amount 
of  $250,  but  the  amount  of  the  judgment,  if  it  be  affirmed,  are  charged 
with  notice  that  they  are  executing  something  more  than  a  cost 
bond,  and  are  bound  thereby  as  a  common  law  undertaking,  on  evi- 
dence that  it  was  treated  by  counsel  as  sufficient,  and  that  execution 
was  actually  stayed  thereby.    Coughran  v.  Hollister,  318. 

Testimony  of  surety  on  an  appeal  bond,  sufficient,  by  its  terms,  as  a 
common  law  undertaking  for  payment,  of  the  judgment  if  it  be  af- 
firmed, that  at  the  time  he  signed  it  he  was  informed  it  was  simply  a 
cost  bond,  is  inadmissible,  it  not  being  shown  who  so  informed  him, 
c  *hat  he  relid  on  the  statement.    Coughran  v.  Hollister,  318. 

VARIANCE. 

See  Pleadings  12. 

VEBDICT. 

See  Jury,  Remission  of.     See  Practice,  ^S. 

VEBIFICATION. 

Comp.  Laws,  §  494,  provides  for  the  appointment  of  notaries  public  who 
"shall  have  power  *  *  *  to  administer  oaths."  Section  503  re- 
quires the  notary  to  provide  an  official  seal,  and  deposit  an  impression 
with  the  secretary  of  state.  Section  504  requires  him  to  deposit  an 
impression  of  his  seal,  together  with  his  official  signature,  with  the 
clerk  of  the  courts  of  his  county.  Section  501  provides  that  the 
notary  shall  keep  a  record  of  his  proceedings,  which  record,  "cer- 
tified by  the  notary  under  seal,"  shall  be  competent  to  prove  certain 
facts.  Held,  that  the  affixing  by  a  notary  of  his  seal  to  the  verifica- 
tion of  a  complaint,  not  being  expressly  required  by  statute,  was  not 
absolutely  essential  to  its  validity  as  a  verified  complaint.  Wiley 
V.  Carson,  298. 
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2. .  The  court  sitting  in  a  county  in  which  a  complaint  Is  verified  can  take 
Judicial  notice  of  the  fact  that  the  notary  whose  name  is  subscribed 
to  the  verfication  is  duly  authorized  to  act  as  such.  Wiley  v.  Carson. 
298. 

WAIVEB. 

See  Appearance;     Summons,  Sert^ice  of. 

WABJLANTY. 

1.  Comp.  Laws,  §  4593.  provides  that  "the  detriment  caused  by  the 
breach  of  warranty  of  the  quality  of  personal  property  is  deemed  to  be 
the  excess,  if  any^  of  the  value  which  the  property  w^ould  have  liad  at 
the  time  to  which  the  warranty  referred,  if  It  had  been  complied  ^with, 
over  its  actual  value  at  that  time."  In  an  action  for  the  purchase 
price  of  shoes,  defendant  set  up  a  breach  of  warranty  as  a  defense, 
and  requested  an  instruction  that  "the  measure  of  damages  is  the 
actual  value  of  the  goods  if  they  had  been  as  warranted,  and  "what 
they  were  when  delivered  to  a  person  in  the  line  of  a  retail  dealer, 
and  making  it  his  business  to  sell  shoes  to  the  general  public  for  a 
business.**  Held,  that  the  requested  instruction  did  not  state  the  rule 
of  damages  correctly,  and  w^as  therefore  properly  refused :  an  instruc- 
tion according  with  the  statute  being  given  instead.  Hermon  v.  Sil- 
ver. 476. 

2.  A  certificate,  executed  by  a  buyer  of  machinery  warranted  to   do  a 

certain  amount  of  work  that  the  machinery  was  working  satisfactorily 
up  to  date,  did  not  preclude  him  from  thereafter  showing  that  he  was 
mistaken,  and  that  the  machinery  did  not,  in  fact,  comply  with  the 
warranty.    Lee  v,  Neuman,  642. 

3.  Where  a  buyer  of  warranted  machinery,  under  an  agreement  stipu- 

lating that  six  days'  possession  and  use  of  the  machinery  should  be 
conclusive  evidence  that  it  complied  with  the  warranty,  kept  and  used 
such  machinery  six  days,  it  was  competent  for  an  assignee  of  the 
purchase  money  notes  and  the  mortgage  given  to  secure  them  to 
waive  such  stipulation,  and  agree  to  take  back  the  machinery  if  it  did 
not  comply  with  the  warranty.    Lee  v.  Neuman,  642. 

4.  Where,  in  an  action  of  claim  and  delivery  for  the  possession  of  ma- 
chinery and  other  personal  property  claimed  by  plaintiff  under  a 
mortgage  given  by  defendant  to  secure  the  price  of  the  machinery,  it 
appeared  that  defendant  was  entitled  to  rescind  the  sale  for  breach 
of  warranty,  and,  further,  that  he  had  not  refused  to  surrender  the 
machinery  to  plaintiff  upon  his  demand  at  or  about  the  time  of  the 
institution  of  the  suit,  costs  were  properly  awarded  against  plaintiff. 
FuLLEB  J.,  dissenting.     Lee  v.  Neuman,  642. 

WATEBS  ANB  WATEB  COURSES 

1.  The  riparian  rights  of  the  pre-emptor  of  public  lands  as  against  pri- 
vate parties  attach  at  the  time  of  settlement  on  the  Itmd,  and  not  at 
date  of  final  proof.    Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  519. 

2.  Comp.  Laws,  §  2771,  providing  that  the  owner  of  land  owns  water 

standing  thereon  but  not  forming  a  definite  stream,  and  that  water 
in  a  definite  stream  formed  by  nature  over  and  under  the  surface 
may  be  used  by  him  so  long  as  it  remains  there  but  he  may  not 
prevent  the  natural  flow  of  the  stream,  is  not  inconsistent  with  the 
act  of  1881  prescribing  that  any  person  who  may  have  or  hold  a  title 
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or  possessing  right  or  title,  to  any  mineral  or  agricultural  lands, 
shall  be  entitled  to  the  usual*  enjoyment  of  the  waters  of  the  streams 
or  creek  for  mining,  milling  agricultural,  or  domestic  purposes,  pro- 
vided that  the  right  to  such  use  shall  not  Interfere  with  •any  prior 
right  or  claim  to  such  waters,  where  the  law  has  been  complied  with 
in  doing  the  necessary  work;  and  hence  is  not  repealed  thereby. 
Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  519. 

3.  Under  Comp.  Laws,  §  2771,  providing  that  water  running  in  a  definite 

stream  formed  by  nature  over  and  under  the  surface  may  be  used 
by  the  owner  of  the  land  so  long  as  it  remains  there,  but  he  may  not 
prevent  the  natural  flow^  of  the  stream,  a  riparian  owner  may  use  a 
reasonable  quantity  of  the  water  flowing  over  or  along  his  lands  for  ir- 
rigatioh  purposes.    Lone  Tree  Ditch  Co.  v.    Cyclone  Ditch  Co.,  519. 

4.  Appropriators   of   water   whose   rights   were   acquired   subsequent   to 

those  of  an  upper  riparian  owner  cannot  complain  of  the  use  by  such 
owner  of  the  water  for  irrigation  purposes.  Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.,  519. 

5.  Whether  the  use  of  a  certain  amount  of  water  for  irrigatfion  purposes 
was  excessive  could  not  be  determined  on  appeal  where  the  evidence 

*        was  not  before  the  supreme  court.     Lone  Tree  Ditch  Go.  v.  Cyclone 
Ditch  Co.,  519. 


&. 


f^i. 
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